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Michaelmas 'Term, 


1. and 2. Philip and Mary, 


Fulmerſton againſt Stuard. 
B. R. E. 6. E. 6. 


of the late college of Ruſhworth in the county of 

Norfolk, 6. H. 8. for a term of ſixty years; the leſſee granted 
all his eſtate and intereſt to one Stuard; and he being poſ- 
ſeſſed thereof within a year before the making of the ſtatute 
31. H. 8. [c. 13. ] took a new leaſe of the fame of the maſter 
and fellows for a term of fifty years, the term to commence 
at a Feaſt before the making of the leaſe, And afterwards in 
33. H. 8. the college was diſſolved by ſurrender, &c. and 
then Fulmer/ton purchaſed the fee- ſimple and entered upon 
the leſſee, who re-ouſted him, whereupon Fulmer/?5n brought 
treſpaſs ; and, Whether the ſecond leaſe be good for all or only 
for twenty-one years, or void in all, was the queſtion ?* 
And the plea in bar was the leaſe of fifty years, to which the 
plaintiff replied, and ſhewed the former leaſe and the grant of 
it to the defendant, and that he took the faid new leaſe ut 
ſupra : and he pleaded the act of 31. [H. 8. c. 12.1 omitting 
the branch and proviſo that makes leaſes good for twenty- 
one years, being made within the year to te who had an 
eſtate in it before not expired, and concludec that the fecond 
leaſe was void, becauſe the firſt leaſe and inter was in , 
and continuing, &c. (2) And the other rejoin& 4 and pleaded 
the ſaid proviſo, and concluded that his leafe was 4 for 
twenty-one years at leaſt, which term ſtul continues. And 
to this the plaintiff demurred in law; and it was wel! febated 
at bar and bench; and all the Jucges concluded againſt the 
plaintiff in their arguments; and vet they all agreed that the 
pleading of the proviſo in the rejoinder was a departure from 
the bar, for it does not go before the matter of the bar, noi 
with it, nor does it enforce, &. However, BRoukLEx, 
Chief Juſtice, ſaid it deſerved conſiderations (3) Alſo th: 
| U 2 rent 


[ 102. b. J 


(i) A LEASE was made by the late maſter and fellows A leafe for fifty years 


made by a college with. 
in one year bi tore ſtar. 
31. H. 8. c. 13. to one 
who had a former leaſe 
ſtill in e, ſhall be good 
for twenty-one years; 
but for no more. 


Plow. 102. S. C. 


© [ 103. a, J 


Plow. 410. 


6. 22. H. 7. 5 b. 30 
Departure, . 
Br. Departure, 22. 


Bac. Ab. Pleas, bw 0 
Wilks. 96. 4. Tera 
Rep. 504. 585. ] 
Plow. 10g. a. 


J 103. a. J Michaclmas Term, 1. and 2. Philip and Mary. 


| rent ſhould have been alleged. Alfo they all underſtood the 
ſtatute, that the leaſe above for fifty years ſhould be good for 
twenty-one by the proviſo, and by the words only for twenty= 
one years is abridged the ſurplus of th: years; and to join 
the laſt words to that, 5s. /o that the ſame leaſe or leaſes exceed 
not twenty-one years, is a demonſtrative and not a conditional 
ſentence, and ſhall be underſtood of the eſtate that the leſſee 
{hall have, and not of the years comprized in the indenture. 
(4) Alſo it was argued, that at the time of the ſecond leaſe 
the firſt leaſe was not in /e, or continuance, but was de- 
termined; therefore it was good for the entire fifty years by 
BROMELE Y, but PoxTMAN held the contrary, Alſo it was 
argued, that if the ſecond leaſe was void by the ſtatute, then 
the firſt leaſe had continuance ſtill; but the ſaid two Juſtices 
[ 5. Bac. Ab. 345. ] held clearly to the contrary, for there was an intermediate 
time between the making of the .caſe and the ſurrender, 
wherefore by the act the leaſe is made void, but not 46 


& 


iuit io. 
If ſeifin be pleaded in (5) Alſo ſeveral exceptions were moved to the pleading 


the maſter and fellows of the replication : krit, Becauſe it was pleaded that ſuch a 
of a college, it need not | ; 


be ſaid in jure collegi, maſter and fellows were ſeiſed in their demeſne as of fee, 
. 288. R i K 0 : , 2 

— =— Vin. = without ſaying in right of their college: and ſecondly, That 

Seiſin (K.)] the king by reaſon of the ſurrender of the college and of the 


1 Plow. 102. 106. 2 2 £20 ; . 
H. 8. BN * act became ſeiſed, &. in right of his crown: and neither the 


5 Vies, 40. 22. Al. 39. one nor the other allowed; for by the firſt it cannot be in- 
tended of ſeifin in them in any other manner, &c. : alſo 
becauſe the words of the ſtatute are to hold to the king, hir 


ad - heirs, and ſucceſſors, he is ſeiſed in right of his crown. 

15 Ante, 36, 2 (6) Alſo there was a notable exception to the pleading 
10 upon an exception in the firſt leaſe of a tenement late Lar- 
| geant's, becauſe the plaintiff did not take an averment that it 


was net parcel of the one hundred acres of paſture in which the 
f treſpajs was ſupps/od; and hereupon this cafe was men= 


(1 F. Co. 11. . 4 a . — 
1 Bow. 104 tioned: A man ſeiſed of a manor * made a leaſe of it for 
| * . 


* [ 107. b.] years, except one acre. BROMELEY thought now that this 


| Oro. Bliz. 522. Shep. acre is not parcel] of the manor, but ſevered from it, and be- 
| Touch. 76. Jenk. cent. 
5. 2s. ov. 2. F$ewd- 


Rep. 415.] manor is leaſed, the advowſon is become in groſs by 
"f 
[ 


come in grots ; as of an advowſon excepted where the entire 
24, Co. co. 4 436. H. : 
6. 20. a. Pr. Com- 38. Heu. G. | 438. a.] ſo that if the manor be recovered 
priſe, 28. Grants, 60. againft the leſſor, this acre excepted 1s not recovered, &c, 
87 18. A fl. 2. 18. E. Jo & 1 1 
if 48. D.cr, 187. 4. 349. b. But PORTMAN held the contrary; and took a diverſity be- 
1 ween a leaſe of 2 manor for life with the exception afore- 
ſai d, 
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ſaid, and a leaſe for years: for the caſe of the leaſe of a 
Jointenant of his moiety for life, or for years, proves a diffe- 
rence between them. 

(7) Alſo it was moved, 
act, he ought to plead the 


Whether where a man pleads an 
whale act? And all the Judges 
thought that he need not, nor was it ever utual to allege any 
more than the part of the act which ſerves his purpoſe, and 
no more. &. Alto it was holden by BRoMELEy, that this 
act ought to be certified /ub pede ſigilli, becauſe it is a private 
act: but qu re this, for he did not much inſiſt upon it, and 
no one ever held ſo before. 

Laſtly, it was moved that the deed inrolled of the ſur- 
render of the college to the king ought to be ſhewn, Sed 
non allocatur, becauſe the act veſts it in the King, &c. 


— 


»„—— 


—— ¶— — 


Lord Windſor againſt St. John and Wife. 


(8) N OTE, in the writ of right of Lord M indſor againſt 

St. John and his wife, the petit cape was returned 
on the octave of St. Michael, and the wife came in proper 
perfon, and prayed to be received: and GAwpDyY took a chal- 
enge that the demandant ought to be nonſuited, becauſe 
neither he nor his attorney offered themſelves in court at the 
firſt day, 5. on the eſſoin day, as he ought by law in a writ of 
right, according to 42. E. 3. fol. 12. [15. b. pl. 28.] And 
BROWN E, 7u/tice, recorded, that neither the demandant nor 
his attorney were in court on the firſt of the four days. But 
there ſeems a difference between this caſe and where the 
iſſue is joined by battel or grand aſſize, for there the demand- 
ant muſt oficr himſelf at the next day, and repeat the words, 
&c. and his offer ought to be entered on the roll; but 
here the tenant had made default before; wherefore, &c. 
(90) And alſo the tenant did not cauſe the demandant to be 
called the firſt day, for he was then not there, &c, and then 
the dc mandant cannot be nonfuited, &c. And the wife af- 
terwards made anſwer and vouched to warranty; ſee of the 
receipt accordingly E. 4. E.3. 15. and then ſhe waived 
the voucher, and joined the miſe upon the grand aſhze. 

And on the ſummons of the four knights being ceturned, 
they appeared girt with {words above their garments: and 
one of them was challenge there in bank, s. Sir George 

| U 3 Pawlet, 


[ 104. b. ] 


A party need not recite 
more of a ſtatute than 
is neceſſary to ſupport 
his own caſe. 


Plow. 65. b. ros. 488. 

[ T. Jones, 50. 4. Bac. 
Ab. 656. Cro. Eliz. 
139. ] 
io. H. 


7.9.2. Pl. 416. 
„ 


Co. 78. 10. 


[Plow. 105.] 


In a wiit of right, if 
the tenant make deſault 
on the eſſoin day, the 
demandant cannot be 
nonſuited. 


5. Co. 86. Supra, 98. 
a. 12, E. 2. Judgment 
$39; 32. .. 
2. Rol. Ab. 440. 


33. H. 6. 45. 46. N. B. 
5. N. Dyer, 56. a. 247. 
n 
8. 8 

1. Bulſt. 159. 


DLBooth. Real Act. 68.] 


2. Rol. At. 445. 

Pio. 13 b. 21.1 6. 48. 
3. H. 4. 18. Dier, 298. 
„ 


One of the four knights 
challenged in bank and 
drawn, an a! ſummon 
awarded tor another, 


© | 104. a. | 


and habeas corpora of the 
reſidue. | 


[ Bendl. 42.] 
Anon. Ben. 7. „ S. C. 
Mo. 3. 

[Booth. Real Act. 97.] 


A recovery in dum fruit 
infra etatcm againſt an 
inſant by default after 
default may be reverſed 
for his nonagc. 

And he may aſſign the 
nonage for error with- 
out averring that he bad 
the land by deſcert. 


Co. Litt. 380. b. 3. 
e. . 
Ig. E. 3. Intant, 10. 
Cro. Jac. 465. 2. Rol. 
763. N. 761. 
Palm. 231. Dier, 129. 
i . 
. 3. 2. N. B. 36 
M. 6. Co. 4. Poſt. 
137 a. Couldſb. 191. 
x. Keble, 797. $93. 


5. H. 8. 8. Br. Saver 
Default, 50. 2. M. Br. 


Judgment, 147. 176. 


26. AM. 6. 33. HW. 6. 
9. 40. E. 3. 10. 25. 
21. H. 7. 40. 2. Rol. 
Ab. 572. 1. Inſt. 290. 
b. 1. Rol. Ab. 805. 


(10) 6. Jae. C. B. 
And 17. 
ſave his default, and Smii5 V. Sin. ib accerd. 


by nonage. 


ment. 


in the entry, by Haywoop. 
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Pawlet, becauſe he had married the daughter of the de- 
mandant ; and for this cauſe he was dravin, and a new ſum- 
mons awarded * to ſummon anorher, and an habeas corpora 
for the reſt: and all this was done. And there were other 
challenges for favour in bank before the Juſtices. And with 
this agree 17. H. 8. Rot,— which is contrary to 15. E. 4. 


LI. pl. 1.] and + 7. and 39. E. 3. [2.b.] 


r RR 


Anderſon and Others againſt Warde—in Error. 


(10) A MAN recovered by dum fuit infra ætatem againſt 

three by default after default, and two of the 
tenants were within age : and they all brought a writ of error, 
and aſſigned the nonage for error; and it appeared to the 
Court that they were within age upon inſpection. And 
note the affignment of the error was, that at the time of the 
rendition of the ſaid judgment they were within the age of 


twenty-one years, without alleging in fact that their anceſtor 
was ſeiſed and died ſeiſed, and that the land deſcended to them, 


Kc. ſo that it might appear that there was cauſe to have had 


the firſt parol demur during the nonages. And for this 
reaſon the aſſignment was challenged. Sed noa allocatur ;; 
for there was a notable precedent and record ſhewn by 
Haywoop, s. in E. 6. H. 8. before Fingux, &c. Rot. 
22. [Benloe 11. pl. 7. ] chat a writ of error was brought by 
one Carron upon a judgment given in C. B. againſt him by 
default after default in a formedon in the reverter, and he 
aſſigned the nonage as above generally, and the defendant 
averred him or full age, without this, that he was within age, 
and iſſue joined. And this iſſue was tried there by the 
inſpection of the Court, and adjudged within age, and there- 
upon judgment given for the plaintiff, g. * for the aforeſaid 
« error let the ſaid judgment be reverſed, Sc.“ without ſay- 
ing “ and others in the record,” becauſe the error was an 
error in fact, and not in the record. So note the difference 
See for the default of an 


infant, M. 7. E. 3. 4. [47-] and + T. 13. E. 3. 12. And 


Recovery of dower againſt an infant by default 7.all not be avoided 
. 2. Fitz. Tit. Saver Deut. no. In dower an infant ought to 
AT. 3 Fac. 3. K. [Ero Jac. 11 1. by judg— 


Michaelmas Term, 1. and 2. Philip and Mary. 


guere legem, Whether the outiawry of an infant be erroneous 
or not? And note, that all the three were adjudged per 
Cur” to be within age at the time, &c. And therefore the 
defendant, in Eaſter Term, 1. and 2 Philip and Mary, 
demurred in law upon the above afignment of error, and 
did not rejoin, 3. in nulle off erratum, and this was the 
better way by the opinion of the Court. And HAaywoonp, 
2 contra. And in Mic haelmas Term, 2. and 3. Ph. and 11. 
it was again argued as follows. (11) It appeared that the 
dum fuit infra ætatem was brought by Harde againſt the 
three ſiſters, as daughters and co-hirciles of John Anderſon, 
and fo they were named in the writ of dum fuit infra ætatem. 
Therefore quare, Whether it be neccilary to aver in the 
aſſignment of the error, that their fataer died ſeiſed in fee, 
and that the land deſcended to them being within age, or 
not? for there is no ſuppoſal of the writ that they have 
entered except by their father. * 


— 
* 


Ideo quere inde, 
ſeems in the firſt place, that every ſubj-ct of this realm, for 
injuries done to him in his goods, lands, or perſon, may ſue to 
the king, and againſt any ſubject, be he bond or free, 
woman or infant, religious, outlawed, excommunicated, or 
otherwiſe, without any exception, and againſt him who is 
able to render the demand, &c. And the king fitting in 
_ perſon in chancery ſays, * nulli vendenits, nuili negabimus, 
& aut differemus judicium aut remedium,” as Magna Charta 
fays c. 29.]: then the ſheriff is the oflicer to ({crve the pro- 
cels, if it be rcal to ſummon the tenant upon the land, and if 
he return him an infant, or fee covert, the return is bad; 
but to return that the abbot who is ſued by the name of 
J. Abbot is depoled, is allowed in 1. H. 6. 2. pl. C. for a 
good return, becauſe it amounts to death, &c. (12) An 
infant is impleadable by law, and for his contumacy or con— 
tempt ſhall be puniſhed as a man of full age; as an outlawry re- 
turned upon an infant is good, and not error, by 2. [3.] H. 5. 
[Fitz. Lit. Utlagarie, 11.] ſo that he be pait ſourteen twelve] 
years. Such alio is the law upon default after default. 

And in M. 30. H. 8. Rot. 523. final judgment was 
given in a writ of right 2% dominss reiiſit curiam ſuam, 
&c. brought by MagvyNE, Jlice, and others againſt 


Mich. 2 Jo and 34. Es Error-1in .. Rot. 832. [Cro. Eliz. 


44. 16. 
tant, 16. 2. E. 2. Age, 


[ 104. a.] 


7. H. 4. $8.8. 9. TL 
2996.-4..: 7. 45. ©. 
13. F. 1. In- 


. 
80. 2. Rol. Abr. 805. 
Dier, bs. b. 3. H. 8. 
Utiaty, 11. 7. . 4 
16. 26. B. N. C. 30. 


* [| 104. b.] 


6. 6. K 4. 
H. 8. 16. 35. H. 6. 
11. 


2. Inſt. 269. 


4. E. 3. 41. 


19. 


A. H. 7. 


2. Rol. Abr. Sog. 

r 
172. 26. Af. 9. Dier, 
137: 239. . 8. E. 3. 
. „ . . $$ 
Fit. Utlavery, 14. 28. 


E. 3. Stath. Utiawry, 
8. 14. 

[ Marvin et AP v. 
York. | 

6. Co. 37. Der, 56. a. 
31. H. 8. Reg. 316. 
3. Cro. 158. R. 399. 
516.] %! caſe, 


who in debt again him pleaded that he was outlawed for felony, and adzudged no plea. 


See the record, [Fol. 61. 1. Hen. Bl. Rep. 129.) 


U 4 


Mar gare 


[104. b. ] 


28 E. 3. 99. b. 


[ 3. Com. Dig. 140. 
Booth Real Act. Lib. x. 
Cap. 20, 21. ] 


T6. Jac. Cro. 467. 4. 
Eſtrepement, 4. 3. 
H. 7. 12. Stainf. 16. 
7. Co. 27. 12. Aſſ. 30. 
Dr. and Stu. fo. 67. 
113. 29. Br. Cover- 


ture, 68. 6, 9. Co. 
4. b. 85. 

[Foſt. 70. 1. Hawk. 
3-] 


14. E. 3. Saver Default, 
78. 37. Aff. 5. 5. E. z. 
Surety, 6. 4 12. H. 7. 
25. 10. 10. 20. E. 4. 
10. 17. 4. 26. 32 E. z. 
43. 63. 7. 12. H. 4. 
28. 29. E. 4. 5. b. 33. 
H. 6 6. a. 3. H. 6. b 
Cc::ra, 4. 41.44.48. 
$2. E. 3. 51. 10. 35. 
70. 


2. Inſt. 3:5. Plow. 


(13) Entercd M. 


Smith: but becauts jr 415 1 not ap: 

An intz 

ſhall not reverte the judgment 7 
Lat. 9. Car. B. R. iu Lor. 


be ro error. 
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Margaret York, being tenant for life, remainder to the two. 
daughters of Ernely her firſt huſband in fee; and the mother 
prayed aid of them ſhewing this matter, and they joined 
gratis by a guardian there preſent, admitted by the Court; 
and then all three joined the miſe, and then made default, 
being folemnly called, and departed in contempt of the 
Court, and made default; wherefore final judgment was 
given without any voucher againſt them all, &c. (13) 
Alſo, 9. E. 4. 34. b. pl. 10.] final judgment was given 
againſt an infant. And 3. H. 6. [ 16. a. pl. 22.] an infant 
was driven to anſwer to the breach of a prohibition in 
eftrepement, &c. And 3. H. 7. [I. b. pl. 4.] for felony, 
becauſe malitia ſupplet ætatem. Alſo a nonſuit in guare 
impedit in 5. E. 2 T1148, 9.] is peremptory for the poſſeſſory 
action, and his ſureties ſhall be amerced: yet guere this. 
And T. 14. E. 3. [Fitz. Tit. Saver Default, 40. ] an infant 
elloigned pur ſervice le roy failed of his warranty at the day, 
and ſeilin of the land was awarded againſt him. An infant is 
bound by every ſtatute law, if he be not expreſsly exempted 
as forjudger, recovery in ceſſavit, ancs with proclamations. 
An infant prayed to be received, and there is a traverſe; he 
ſhall find furcty for the meine profits as a man of full age, 
5. E. 3. [22. pl. 11.] An infant plaintiff in aſſize is 
favoured, and the Court and Judges will aid him to make 
his title and picad ; otherwiſe it is if he be defendant in the 


. Fac. B. R. Rot. 356. This was aſſigned for error in the caſe of 
PiCAT TO the Court that he was an infant, it was reſolved to 
at tenant in pot er mall not have his age, and if he loſe by default he 


{ Cr9. Ne; 111. | 
Vin "2p Ear / df N. rofport” 8 caſe [ Cro. Cor. 307. Sir W. Jones, 


818.] in 2 writ of error on fri. oy given in C. B. it was reſolved by the whole Court, 
that when an infant by his guardian levies à Hine, and recovery is had ga ainſt him accor- 


dingly, he tha! 


Cruiic on Recov. 


not avoid it when he comes of age, [See Co. Litt. 380. b 
I + 5 145. 1 


(note 1.) and 


M. 2. Car. B. R. Dela val and Clare's caſe LN oy, 85. Latch. 156. Sir W. Joncs, 146. J. 


An action upon the cate was 1 N againſt an i 
plair tiff being a taylor to 
action 1 750 


and adjudged *: Rat the 
Ported in DEL ag [' 4 


upon the Cale ag! inn an infant 
ad} adge | maintainabic. 
for eating and drinking, winch was IIc s Call | fuccd in Del ed v 


Ara. 


7. 16. e 5 1 


kent, for that whereas he ſent cloth to the 
e him. a ſuir, &c. and promiſed » give him as much, &c, 
So B.ark/t;ui's Caic, M. 7 B. K. Rot. 1574. re- 
. Clare, in IN Vy OCs 75 E.] A brewer 7 7 brought an action 
cor drink toi tc tim for ſuch a price, and the action Was 
I: an infant be bound in a penal cond, this is bad, although it be 
Clare. in Latch, 


' Wittin; 4's c fe [Cro. Jac. 4c4.}. An infant, being a mer- 


cer, dus merchandize: „Wicther he all e charged by his contraft ? was the ygueſtion, 


And by EKOMELE“ 
Wnerru gon error v 


and d I ON, fur an Pr Halen 
and drink, and for ne 
cretlon d the Court. 
1. Br. Caſ. in Ch. 106. 152. 464. 


. 14 63 | aw 4 ue { 9 1 bh TO rp Or ation, it \W 45S adjudged he ne gu Id. 


18 ; brow: CUR, and the ud! mont nel Q rroncous by MGoUNTAGUE, C OK, 


t be bound by lis contract, unleſs it be tor his incat 

ceflary apparei, and nat ſhall be adjudged neceſſary is in the dif- 
— 4 1 & T 2 

[Sec Bal. Ni. Pr. 3:54; 165. Term Rep. 40. „ Lerm Rep. 159. 


I, 
3. Com. Dig. 168. 
aſſize. 
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aſſize. And although by 3. H. 6. [ 10. a. pl. 12.] if an 
infant appear at the grand cape he ſhall not ſave his default, 
&c. yet the judgment upon his default is not erroneous, creo. Jac. 466. 
becauſe it is voluntariè ſe abſentavit, and then he ſues to have 
the favour of that law which he has deſpiſed, and he who 
reſiſts the law ſhall aſk its aid in vain. (14) Alſo in c,, fr. Pio. 364. a. 
5. E. 3. Eaſt. 32 and H. 34. E. 3. the tenant in a formedon Pr. and Stu. 148. 
being an infant appe ed by“ guardian, and prayed his age: 
and the demandant averred him of full age, and prayed that | Hog. 4. 
he might be inſpected, &c. And at the day he made default, 
a grand or petit cape ſhall iſiue, but quære which of them. 
Alſo the great inconvenience is to be conſidered; for if he 
ſhall reverſe this judgment, then there is no remedy to 
recover lands againſt an infant during his nonage, for he 
will make default after default in all actions, &c. And 
although the precedent of 6. H. 8. is againſt the defendant, 
yet ſee Long Quinto E. 4. fol. 112. [ 110. a.] that precedents 2. R. 3. 3. 
and uſage do not rule the Jaw, but the law them. And 
therefore it was there ſaid, that an outlawry was reverſed 
becaule it was ad com Lancaſtriæ ibidem tent”, and did not 
ſay at Lancaſter or ſuch certain place whereto the & ibidem” 

$ : 1 : 6. 11. H. 9. 186. b. 0 
might be referred; and yet it was reverſed, notwithſtanding Cro. 199. 
there were one hundred precedents of ſuch returns; then 
” hp og : 4. Co. 94. b. 95. a 
a fortiori of one precedent, becauſe one ſwallow doth not Dyer, 69. 4. 
make a ſummer. And ſee a caſe of privilege in 2. H. 7. Br. Privilege, 34 
fol. 2. a, (in the new report) denied to one who did not 
come perſonally into court, ſo that he might be examined 
whether his intent was to come to London for his matter in 
ſuit, or not. But notwithſtanding all theſe reaſons, the 
judgment was afterwards reverſed. 


Bro. Saver Default, g. 


> —— . — Eco wt 


Bonham, Knight, againſt Lord Sturton. 
: 4 In flander the defendant 


{15) OHN BONTH A317, Knight, brought an action juſtified, and verdict for 
3 a the plaint itt; the Court 
upon the caſe againſt Lord Sturton in the county cannot mitigate 84. 
of Milts for ſlander. And Lz:rd S. juſtified the words in a mages, but in a caſe of 
| TOE _ mayhem may encreaſe 

Certain them, 


(15) A writ of inquiry of damages was awarded, and the Judges abridged them, but 
this is only an inqueſt ot office; but otherwiſe is it if the jury at firſt had given ſuch dama- 
ges, yet there the Judges may «bridge the coſts. 19. H. 6. 42. 3. pl. 8 6. 

29. and 30. LIS. B. KK. $ Thorng ute v. Reeve, it in debt on band, &c. the jury give no 
damages, the Court may acts damages becaule the debt is certain, and the plaintitt's loſe 
apparent, 


Damages 


[ 105. a.]. 


2.3.H.6. 1. 30. Aſſ. 1 f. 
3. Leon. 1 50. 1. Sid. 109. 
433. 12. E. 3. judg- 
ment, 161. B. N. C. 238. 
3. H. 4. 4. Damages, 54. 
14. H. 4. 9. b. 19. H. 6. 
10. Damages, 24. 


T Gooding. Bankr. 173. 


Palm. 314] 
19. H. 6. 43. 8. H. 4. 
Trircony'sCaser. 


[ Jenk. Cent. 2. c. 29.) 
21. H. 4. 10. 39. E. 3. 
20. b. Damages, 65. 
22. E. 4 11, 

Rol. Contin. 244. 1. 


. 


H. 4. 5. . 11. H. 4. 
65. 5. 8. H. . 2. 4. 
30. Aff. 30. 22. E. 4. 


11. b. Damages, 105. 
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certain manner, and the plaintiff replied de ſon tort demeſue 
without ſuch cauſe; whereupon iſſue was joined, and found 
by niſi prius for the plaintiff, and damages aſſeſſed at five 
hundred marks; and it was moved, Whether the juitices 
may miti ate the damages, or not ? 


that they could not, becauſe the damages are the principal (a), 
23. Damages, 57. B. N. C. 166. 27. H. 8. 2. b. 
\ 

But in B. R in this Term in the caſe of Tr:pcony, the jury 
at nf; prius gave him only forty pounds for the cutting off 
of his right hand, and this was increaſed by tne Judges to 
one hundred. pounds. But this was a matter apparent to the 
Court, and the off-nce and treſpaſs was carried about with 
the perſon: but note, t1at the action of battery made alſo 
expreſs mention of the cutting off of the hand. And the 
defendant juſtined by ſon afſauit demeſne, and in defence of 


himſelf, and this was found againſt him, &c. 


Damages increaſed by the Court in treſpaſs, E. 7. H. 4. [3 1. ] B. R. Rot. 47. And M. 


9 H. 4. B. R. Rot. 33 


Rot. 2. $ 


Jobn de Mompelas v. Ghent de 1a Main, and John de Dai ber in Mayhem, 


And II. 12. H. 4. B. R. Rot. 9. So adjudged H. 16. Z. 3. B. R. 


And 


T. 23. E. 3. B. R. Rot. 27. S Jobn Caft-llize v. Thomas Chaworth, damages encreaſed in 


Mayhem two hundred pounds more by the Judg-s. 


And M. 4. H. 4. Rot. 68. Rich. 


Heyter for the loſs of an eye. E. 8. H. 6. Rot. 16. 4 Simon Framp for two fingers. 
E. 43. Eliz. B. R. ꝙ Tong v. Formagy, in an action for converſion the Court was moved 


to increaſe the damages, and would not. 


A'iter it it had been of money, the value of which 


is known to the Court; or of Maybem, where the Court may ſce the hurt. Sayer Damages, 


177.1 


(a) It is now uſual to grant a new trial | to fet aſide the verdict. Barnes, 445. Caſ. 


where ſuch damages are manifeſtly cutra- 
geous and extravagant; yet the Court will 
not do this without very frrong grounds. 
2. Black. Rep. 942. 1227. 
t. Term Rep. 277. 


Cowp. 230. 


of Pract. C. B. 104. Still, however, in caſe 
of tre{pats for aſſault and battery (as in 
1r/þc5711 s Cale hete) damages may be in- 
5. | created upon the view. Saver Damages, 
But for | 173. 193. Barnes, 153. 1. Will. ;. 


2. WII. 205. 


the {malineſs of damages the Court refuſed 


A miſtake ef the reco- 
verec's chriſtian name 
in the warrant of attor- 
ney to ſutfer a common 
recovery, is amendable 
after error hrouglit. 

Whether by a vrit of 
error “of a plea hich 


(16) T. 2. Jac. B. R. [ 1. Roll. Ab. 199. 


Eliz. Finde againſt Norton, in Error. 
(16) A COMMON recovery was ſuffered in a writ of 
entry in the poſt againſt the ſaid Elizabeth with 
intent to defeat an intail : and the warrant of attorney was, 
Alicia Pinde puts in her place A. B. fc, againſt Norton, 
when in truth her name was Elizabeth; and this matter 


Cro. Jac. 39.] Error brought by Sir Francis 


. * * 
7 ( x / 7 re SD . 11 * CT YO 1 7 ws _— , ws 2A : A 
e er upon a judgment given in tretpan, the error was Thar the wr wre fut, and not 
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And it was adjudged 
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was aſſigned for error, s. that no warrant of attorney was 
entered of record for the ſaid Elizabeth; and, Whether this 
be error, or only a miſtake amendable, or not? ure. See 
ſtatute 8. H. 6.* c. 12. Alſo ſee M. 14. I. 7. [II. pl. 21. 
the like in aſſize. And note in the caſe above, in fact the 
record in C B. of the warrant of attorney was amended 
after it was removed by writ of error. And when the error 
wi aligned as above, the defendant pleaded that there was 
2 variance between the certificate and the writing in the 
bench, and ſhewed the ſtatute 8. H. 6. c. 12. of tius cale 
aud guar: the mode of this pleading, and the certificate of 
it. And note, that the original writ of error was of a plea 
which was in our court, and before our . Fuſtices, and by our 
writ, between the parties, &c. and the judgment and the 
-ccord were given and entered 37. H. 8. ad the writ of 
or broughtin 1. E. b.; and for this it was moved, Whether 
cord was well removed into B. R. or whether it ſhould 
aws remain in C. B.? Andice E. 9. H. 6. [A. b. pl. 8. 
:reof in debt, by FAWKENER, See alio 2. R. 3. [2. b 
1. 7. in error, by COLLINS, &c. and MH. 3. and 4. Eli. 


fu. 200. b. pl. 12. ] 


— —  — ö ———— 


Fleier and . X. 


MAN indebted in a bond of forty pounds made his 
wife his executrix, and died; ihe adminiitered, 


Vife agaiaſt Southcot. 


(17) 


and proved the will, then married again, and was afterwards 
divorced by reaſon of pre-contract made with another by the 
wife ; and ſhe appcaled fron the ſentence to the king accor- 
dit:” o the ſtatute [2 5. H. 8. c. 19. F. 4. pending which 
app the huiband intermeddled and adminiſtered the goods 
of tl teſtator, and then the wife died before the appeal was 
1 and adminiſtration de bans nen was committed to 

daughter of tie wife; and the obligee brought an action 
debt upon the bond againſt tae huſband as executor de /n 
And the queition in B. K. 


was, Whether the action lies or not? And it was there moved 


tert of the will of the obiigor. 


held, 


(17) Nov, Attorary Gonornl, in the 
* 4 } - a 
vt! reed 11 11 th 1 ni. 
* 6 THe 0 1 147 15 


— 431i] V\. 71 1 


Jet readirgs 1632, 

1 ; _ San. £2 

: han. i - WEE —_— F 0275704 . 

he „ *NTCNCeC 8 ven Th court. 
. . 1 . 

QA 14. the firſt huſband without any of the rites 


ee u bo 4 contract e . To | 400 


Bios. 8. 


© was in Our court,” 
when the judgment was 
of a ſormer reign, the 
record is removed. 


1. Rol. Ab. 289. I, 
Rol. Rep. 16. 34 
H. 83. B. N. C. 45. 
2. Bult. 169. 14. H. 7. 
11. Bro. Amendment, 
43. 5. Co. 44. 

LI. Wood's Con. 673. 
Cru:ſe Recoveries, 181. 
Dougl. 114. | 


Raft. Amendment, 4. 


2. . 6. ©. 3B 
Bro. Error, 5. 


I. Sid. 104. 


[ 2. Mod. 247. 2. Bac. 
Ab. 200, 201.] 


Dyer, 3. 56. b. 


A woman executrix ap- 
pealin.z from a ienterce 
of divorce for her pre- 
contract, and dying be- 
tore jucgment 3 Whee 
ther the huſband, by ud. 
miniiterngihe teſtator's 
goods pending the ap- 
peal, be an executor 
de in t? 

35. l G. 386. 8 . 
Ro. 918. ®. N. 2. 
Quare Imp. 143. 

Dy. 240. b. 20. H. 6. 
2. b. 10. H. 7. 1. . 
25,5 2-19. 23-86 
Gard. 118. 15. and 10. 
H. 6. Executor, 22» 
4 Co. 29. 21. H. 6. 
., B. 4 Co . 
34. a. 6. Co. 18. 26. 


that if a woman be 


A 1h IAndt: zer 7 EF We er, GC Pr f uti, \ [TT that 
the marri: age hall be completed between 


performed in faxte ccc [ie 


as 


[ 105; b.] Michaelmas Term, 1. and 2. Philip and Mary. 
H. 8. 7. Adminiſtra as a doubt, Whether, if a man who is not executor or admi- 


tor, 1 E. h A | ; : 
. 5 1 niſtrator ſeize the goods of the teſtator without doing any 


88. 247. 20. 2 3 1 other act as executor, as by paying or receiving debts or 
23. 19. 27. 32. H. 6. i 1 e II | 
7. a. Dy. 245. F. legacies, this ſeizure alone be not an adminiſtration in law, 


Adminiſtrator, 21. ; : 
Ts. Term Rep. u.. executor de fon tort demeſnes Quere inde, H. 50. E. 3. 


Vin. Executor (c. a.). fol. 8. [. pl. 18 ] and 21. E. 4. [S. a. pl. 12. ] and 21. H. 6. 
ry =_ = 25 oy 36. a.] Sec of pleading the above caſe poſtea, fol. [ 166. b.)] 
Godolph. part 2. c. 8. 

3. Term Rep. 587. 

2. Hen. Bl. 26. ] * = ——O—— EI — 5 


—  —— Sir John Thynne again the Earl of Pembroke and 


Others. 
quare impedit it is (18) ING Edward VI. was ſeiſed of the advowſon of 
eee a bee the church of Chedſay, which was parcel of the 


allege a preſentment by poſſeſſions of the lat: counteſs of Saliſbury (attainted of trea- 
a prior grantee of the : ; 

next avoidance. ſon by parliament in 31. H. 8.) as of fee, and by his letters 

patent granted the next avoidance, nomination, right of pa- 

tronage, and free diſpoſal of the fard church to two jointly 

1 [ 106. a. and ſeverally, fo that it ſhould be lawful for them * to preſent 

Nicholas Maſin to the ordinary of the place to the ſaid 

church when firſt and next it ſhould become void, &c. 

And at the next avoidance they preſented the ſaid N. M. 

who was admitted and inftituted; then the king granted the 

advowlon in fee to the duke of Somerſet, and he granted it 

n AK % Moor, OE before his attainder to Sir Jabs Thynne; and now the 

456. Dy. 108. b. 42. church being void, Whether Sir J. T. can make a good 


43. E. 3. 4. b. 18. 2. title in quare impedit to the preſentment aforeſaid or not, 


l 5. Co. 19. 


23. H. 7. 14. b. 9. a 

16. H. 7. 16. b. 8. without alleging the preſentment in the king, or any other 
26. H. 8. 9. 5. Co. b h h . . ? 7 A d { H 

o8. a. «57. 8. H. 5, by whom he claims ? quere bene. And ſee 9. H. 7. [23. a. 
10. 7. 22. E. 4. 29. a. pl. 3.] in quare impedit by the better opinion (I believe) he 
9. b. Br. qua. imp. 


128. may; but there it is a queſtion, Whether the grantee of an 
n 249. advowſon in fee ought to ſhew the firſt deed of grant of the 
Mal. qu. imp. 155. next avoidance, or not? 


(18) It is void, fo adjudged Tin. 31. H. 8. Rot. 100. Sir Godfrey Fulgleame v. Sir 
William Hollis (a). 


— 


„ -A 


(a) I do not fee to what this note ſhoul« en a. Mo. 4: An. Ben. 34. 4. Leon. 


apply. The caſe cited is, upon a grant of | 119. 1. And. 2. Bendl. 24. The words 
the next avoidance to four, and to cach of it 13 void, in * original ceft wid, ren ler it 


them jointly and ſeverally, and a preſent tion unintelligible. This is the point of fol. zog. 
by one only ef another of the grautces hoid- | b, pl. 54. poftea, g 


Sir 


die. 


. or 


— — 


con. 
rords 
ler it 

zog. 


Sir 


—— — 
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Sir Roger Totunſend— Amy his wife 
died 20. Nov. An. 5. Ed. b. | died 25. July, An. 5. Ed. be 


* 


John — 
died June 4. An. 35. H. 8. 


* 2 


— 


Richard Totunſend— Catharine his wife, 
died 28. July, An. 5. Ed. 6. | late wife of Peter Six Hl. 
Lg | 

Roger Townſend, 


within age, and in ward of the King. 


(19) JT was found by office before John Spencer, eſ- 

cheator of Suffolk, that Sir Roger Townſend and 
Amy his wife were ſeiſed of the manor of Menbam in the 
county of Suffolk in their demeſne as of fee-tail general in 
right of the faid Amy. And the ſaid Sir R. by deed bearing 
date July 28, in the 29th year of the reign of Henry 8. 
enfeoffed Sir Fohn Skelton and others in fee to the uſe of 
him the ſaid Sir R. and Amy his wife for the term of their 
lives, and after their deceaſe to the uſe of J. Townſend, fon 
and heir apparent of the faid Sir Roger for life, without im- 
peachment of waſte ; and after his deceaſe that the faid manor 
ſhould be to the uſe of Richard Townſend, fon and heir 
apparent of the faid J. T. and Catharine the wif» of the ſaid 
R. T. and the heirs of the body of the faid Richard lawfully 
begotten; and for default of ſuch iftue, to the uſe of the right 
heirs of the ſaid Amy : by force of which feoffment the ſaid 
Roger and Amy were ſeiſed of the ſaid manor in * their 
demeſne as of fee-tail in right of the ſaid Any, 5. the ſaid 
Amy as in her remitter, and better right. Afterwards Fenn 
died, and then the ſaid Reger and Any, by deed indented and 
ſealed, leaſed the demeſnes of tne ſaid manor, which were 
uſually demiſed, &c. to the ſaid Richard T. for the term of 


twenty-one years, reſerving to che ſaid Rogey and Amy, and 


the heirs of the body of the ſaid Ay, the accuſtomed rent. 
And afterwards X r T. made his will, and made Thomas 
Townſend his executor; then Amy died; and laſt of all the ſaid 
Sir Roger died, Roger the fon of Richard being within age, 
Duere, Whether Catharine ſhull have the manor as above 
tor life? or, Whether Rover ſhall have it, as heir to his great- 


grandfather and grandmother by the ſaid remitter, as is found 


in the office? and if it be not adjudged a remitter, then, 
Whether Catharine may enter before the office by which the 
remitter is found be traycricd ? 


(20) And 


In Cur.* Ward.” 


Where a man ſeiſed of 
lands in right of his wife 
makes afeoffment to tho 
uſe of himſelf and wife 
for life, the poſſeſſion 
which comes back again 
to the wife by the exe- 
cution of it o the uſe 
by the ſtatute of uſes 
does not work a remitter- 
in her: and though 
found by office a rem 
ter, that is oi no avail. 


Plow. 111. a. 114. S. C. 


Dy. 54. b. 119. 22. 
E. 4. 14. 
* [ 106. b. | 


Dy.23- b.- $1. b. 54. 8. 
34. H. 3. Bro. Re- 
mitter, 49. 


[ 106. b.] 


Where a jury find the 
facts at large, and fur- 
ther conclude againſt 
law, the verdict is good, 
and the concluſion ill. 


[ Plow. 114. and ſee the 
books cited in the mar- 
gin there. ] 


29. H. 8. B. N. C. 
119. Plow. 259. 9. 
Co. 25. 


Lz. P. Wms. 461. 


Leaſe by a prebendary 
4c evith aſſent of the biſhop 
tc and cf the dear and 
ce chapter, Sc.“ (with- 
out calling the dean by 
name) and concluding 
« 'n <oitncſs whereof the 
ce parties aboweluid, Sc. 
the ial; of the biſhop 
and chapter being af- 
fixed; Whether this ſhall 
be a good confirmation 
to bind the ſucceffor ? 
GN. 

Dy. 61. 40. a. 83. 86. 
Co. Lit. 300. b. 7. H. 7. 
56. „ K . 16. . 
14. H. 6. 17. 2. 29. 
H. 8. 40. b. 11. H. 7. 
9. b. 1. Rol. Ab. 481. 
n Brief: 
663. 12. H. 4. 15. 13. 
„ . . b. . . 
poſt. 132. b. 21. H. 7. 
7. 0.6. B. N. . et. 
Lit. pl. 6. 48. [Watſ. 
Clerg. Law, 42%. 3. 
Bac. Ah, 390. 1. Bac. 
Ab. 503, 504. 
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(20) And note, that in the concluſion of the office Roger: 
who was under age, was found couſin and heir to Amy, 5s 
ſon of Richard, ſon of John, the ſon of the ſaid Amy; ſo that 
if Catharine were dead, he would clearly be remitted by the 
common law, although the ſtatute of Uſes, 27. H. 8. [c. 10.] 
had never been made. And non con/kat by the office, whe- 
ther Catharine be dead cr alive, therefore guzre, how it 
ſhall be taken? And at length, aiter long arguments in the 
court of wards before PORTMAN and SAUNDERS, Juſtices, 
it was ordered and decreed by their adviſement, that this was 
not a remitter, &c. in this Michaelmas Term, 1. and 2. Ph. 
and M. and fo the finding of the remitter in the office is 
holden of no force in law, becauſe it is not the duty of the 
Jurors to judge. 


Champion's Caſe. 


(21) ONE Champion, prebendary of the cathedral church 
of Chic heſter, leaſed by indenture made between 
him and one A. B. in the 24th year of Henry 8. for years, 
and faid in the beginning, that he “ with the aſſent and 
« confent of the reverend father Robert biſhop of Chicheſter, 
« and of the dean and chapter of the ſam? church” (without 
naming the name of the dean) ; and the concluſion of the 
indenture was, in witneſs whereof the parties aboveſaid 
« to theſe preſent indentures have interchangeably ſet their 
C«/eals, Sc.“; and the ſeal and name of the prebendary, and 
alſo the ſeal and name of the biſhop, and alſo the chapter 
ſeal, was affixed to the leaſe, without any words of confir- 
mation or aſſent mentioned by them: Whether this leaſe be 


good to bind the ſucceſſor of the prebendary ? quere, &c, 


Ralph 


urch 
veen 
ears, 
and 
er, 
hout 
the 
eſaid 
their 
, and 
apter 
nfr- 
ſe be 
re. 


Ralph 
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Ralph Haworth, Eſq. and Lady Anna Powes his 
Wife, againſt John Herbert and his Wife: 
OWER was demanded of a manor and land in the 
county of Salop of the gift of Lord Powes; to 
which it was pleaded, that the ſaid Anna, in the life-time of 
the ſaid Lord Powes, of her own accord, at Bethnal Green 
* in the county of Madleſex, left her ſaid huſband, and went 
away from him with one Matthew Nocheley, gent. to the 
pariſh of Saint Clement Danes without the new Temple Bar, 
London, &c. and afterwards there continued with the ſaid 
Matthew in adultery during the life of the ſaid Lord Powes, 
without this that ſhe in the life-time, &c. was reconciled ; 
and this, &c. Lo which the demandants reply, that after the 
departure aforeſaid above ſuppoſed to have been made, the laid 
Lord Powes in his life-time, willingly and without the coer- 
cion of the Church, reconciled himſelf at Zondon in the pa- 
riſh and ward, &c. and permitted her to cohabit with him; 
and this, &c. Rejoinder, that the ſaid Lord Powes did not 
in his life-time voluntarily reconcile the ſaid Anne in manner 
and form, &c. and upon that he put himſelf upon the coun- 
try, &. (23) And it was given in evidence at the trial 
in the Guildhall of London at niſi prius before Lord Brook 
to prove the reconciliation, that they Iay together divers 
nights and in divers places after the departure and ſeparation, 
And it was ob- 
jected, that they never lived together in one houſe, but were 
apart, and the ſaid wife continued in adultery with one or 
other during all the life-time of the faid Lord; and nen allo- 


(22) 


and demeaned themfelves as man and wife. 


F 166: b. } 


In dower, where iſſue is 
joined on reconciliatiom 
after elopement, the 
defendant cannot give 
in evidence any othef 
elopement than tha 
pleaded. 7 

Paſch. ult. Rot. 628. 

L107. 4. } 
3. P. Wms. 273.] 
Regiſter, 170. 43. E. 3. 
19. 5. 47. E. 3. 29. 25. 
Perk. 70.3 54. F. Dower, 
72. 94. 119. 153. N. B. 
„ K. W. 2. c. 34. 
18. E. 4. 30. 


C2. Inſt. 476. ] 


Evidence, z. E. 5 27 , 
1. Rol. Abr. 680. 44. 
E. 3. 19. b. 


[Op. Lit. 32. a. and Mr. 
Hatg. note { 10) there. ] 


(22) In parliament, 30. Ev. 1. at Weflminfler, petition of William Paynel and Mar- 
garet his wife, &c. that the Lord the King would reſtore to them the third part of the 
manor which belongs to her of the frechold of John Commoys, her firſt huſband, &c. and 
Nicholas Warrick, who ſues for the Ning, plcads the elopement of the faid wife from her 
huſband with the faid Witham Payre!;, and upon this the ſaid . P. and M. produced a 
certain deed of the ſaid Job Commoz's her firſt huſband in theſe words: “ To all the faith- 
ee ful is Chrift, Sc. John Commoys ſendeih greeting + Know that I harte delivered and cons 


'* mitied of my jfee-wilt io the Lord I. Payne, Knight, Margaret of Commoys my <vife, and 
© have alſo grven and granted, and to the ſard Willian releaſed and quit-Claimed, all the 
« poods and chattelf hich the fat: M. has, or hercoficr may have, and alſy whatewer belgngs 
* 19 me of the goods and chatte!s of the ſetd M. with their appurtenances, b that neither , 
or any other perſon in ny name, can or ot ht to exatet or claim the 2091s or chaticls of the 
« ſaid Margaret win thur appurtenances for every, I will and grant, and by theſe preſents 
* confirm, that the ſaid M. fbat! be and remain with ihe jad Lord William, accor tins t5 the 
6c e011 of the ard Willlam. I1 tejftimony Bere, = tuned, Se. And upon this he 
prays judgment; and it is conſidered that the ſaid IF, and M. take nothing by cheir pe- 
tition, but be in mercy. This petition was commenced 28. E. 1. and continued until 


29. E. i. and adjddged 3% E. 1. Bee the record at large Cz. Inſt. 435. and fee 12. Mod. 
232.1 — 


> catur 


[ 107. a.] Michaclmas Term, 71. and 2. Philip and Mary. 


catur upon this plea and iſſue, for there may have been di- 
vers elopements and divers reconciliations, and the defen- 
dant ought to take iſſue on one at his peril, 


Whether the plaintiff's (24) TN afliſe, the tenant pleaded nul tort, &c. and it was 
entry after verdi& and 


before judgment bo a found for the plaintiff, and afterwards judgment 
bar in debt for the da- given for him, and damages aſſeſſed at ten pounds; and the 
in 7 on ID plaintiff ſued his action of debt for the ten pounds, and de- 
1. 9. 18. E. 4. 4. a. Clared upon this record, &c, and the defendant pleaded in 


12. b. 6. Dier, 32. 76. RY . . bt 
SEE” LS bar, that after verdict given, and before judgment, the plain 


31. 21. H. 7. 4. b. 6. tiff entered upon the land: Lnere, Whether this be a bar, 
* or not? | 


- (24) Mich. 41. & 42. Eliz. In ejefione firmer, fer Cu holden, that entry after verdict 
ſhall not abate the writ, becauſe the party has no day in court, [C. Eliz. 767. 2. Brownl. 
231. 235. ] 


re 


— — ... —— ñ－ĩo᷑ . 


[ 


Vivion againſt St. Abyn. 


In treſpaſs, the defen- (25) I trefpaſs, the defendant conveyed title by one on 
dant conveying by ſe- CE 7” : i 
veral deſcents in tail, whom the land was intailed hy a fine in the time of 


the plaintiff cannot con- Henry 6, and conveyed from the donee by five or ſix deſcents 
vey by a feoffment from - 


one of the meſne an- by each of them dying ſeiſed of the eſtate tail. And the 

ome pq ny = plaintiff confeſſed the entail, and conveyed by a feoffment 
ing jened ; f . . , 

3 { preeeflands to the to himſelf from the heir of the donee, which was a diſcon- 


1 | ; 
—_— —  — tinuance, and traverfed the dying ſeiſed of the feoffor. And 


anceſtor, and traverſe by the opinion of the Court this is not good, for he ought. 


is dying ſeiſcd. TIF 
24 "a Cro. Jac. to traverſe the very laſt deſcent, for otherwiſe it may be well 


44. 9. H. 6. 22.4 intended that one of the ſame deſcendants came to the land, 
Poſt. 291. a. and died thereof ſeiſed, which is a remitter to the next heir - 
wherefore, &. And at length, by the advice of the Court, 

the plaintiff confeſſing the entail, took all the dyings ſeiſed 

* [ 107. b. ] except the laſt by proteſtation, and for plea ſaid; that the laſt 


CWinch, 13. Dodt.Plac. anceſtor * enfeofted the plaintiff's anceſtor, without this that 


366. © oak ah the ſaid laſt anceſtor of the defendant died ſeiſed in manner 
G. 10. 


and form, &c. and although this feofiment were not true, yet 
the defendant ought to maintain his firſt plea, and if it be a 
. lic, he will be tricked? And ſee 20. E. 4. [3. pl. 15. ] in 
H. 6. 35. Plow. 140. a. a writ of entry ubi ingreſſus non datur per legem, Cc. the 
4. 11. E. 4. 3. 10. Mt SOS 

pleading above was holden to be double when the entail is 
confeſſed, for then the anſwer, s. ne dona pas, does not make 
an end of all: wherefore, &c, 


L Bull. Ni. Pri. 93. ] 


(26) TE- 


ES | WW 


= 8 
— 
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4 4 m4 p hh * * n __. 
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Michaelmas Terin; 1: and 2. Philip and Mary. 


(26) TENANT in tail (the reverſion in fee to the king) 

makes a leaſe for a term of years reſerving rent, 
and afterwards commits treaſon and is attainted, and by ſta- 
tute law the entailed lands are forfeited to the king; and 
afterwards the tenant in tail having iſſue dies: Quære, 
Whether the king can ayoid the leaſe during the life of the 


iſſue ? 


Nudigate againſt The Earl of Derby and Others. 


(27) NOTE, In affiſe in C B. this Term between Nudi- 

Late and the Earl of Derby and others, the array 
was challenged for the Earl, becauſe he was a peer of the 
realm having a ſeat and voice in parliament, and that the 
array was made by 4; and B. late ſheriff of Middleſex, rio 
knight being named or returned upon the ſaid panel, as 
ought to be in ſuch caſe by the law of the land; and this, &c. 
And the plaintiff demurred in law to the challenge. And 
T. 13. E. 3. [ Fitz. Challenge, 115. ] in quare impedit againſt 
a biſhop, was cited as an authority for this challenge, where 
the Book is ruled that for this reaſon the jury ſhall go with- 
out day: and ſee in attaint 17. E. 2. [ Fitz. Mtaint, 69.] 
accordingly. And afterwards the Juſtices adjudged the chal- 
lenge good, and a new panel to be made (which note for a 
good precedent in our days). And fee 27. H. 8. fol. 27. 
[22. b. pl. 18.] accord”, and the caſe of T. 13. E. 3. there 
cited; and it is ſaid there, the challenge ſhall ſerve where 
a baron or lord of parliament is impleaded. Pre, if he 
be plaintiff and will not challenge for this cauſe, Whether 
the defendant ſhall have it? And it ſhould ſeem not. And 
ſce M. 3. & 4. Eliz. fol. [208. b. poſt ] for ſuch a chal- 
lenge in London; and AA. 7. & 8. Elix. fol. 246. b. pl. 50.] 
and AM. 14. & 15. Eliz. [fol. 318. a. pl. 10. poſtea] a good 
caſe (a). 


—_—_— 


[ 107. b.! 


Whether the king hav- 
ing the reverſion may 
avoid a leaſe made by 
tenant in tail attainted 
of treafon during the 
life of the iſſue ? gr. 
Plo. 560. a. Infra, 115.2. 
Dy: 48, 49. f. E. 6. 
B. N. C. 370. Co. 78. 
26. H. 8. c. 13. 5. & 
6. E. 6. o, 11. [Salk. 
338. 3. Bac. Ab. 316. 
and Mr. Hargrave's note 
(4) to Co. Lit. 18. a ] 


Where à peer is defen- 
dant, it is good cauſe of 
challenge that no knight 
is on the panel. 

Pls. 129.4 3 ©:'4 
El. 208. b. 6. Co. 54. 
Godb. 30 5. 


2. Sid. 31. 


B. N. C. 88. 221. 328 
465. Stamf. 153. 1. 
Inſt. 156. a. 


27. H. 6. 12. b. 13. 
E. 3. Challenge, ice. 
Bro. Jurors, 48. 1. And. 
272. Dy. 144. 


{ 21. Vin, Ab 225: ] 


(a) But now by 24: Geo. 2. c. 18. 8 4. 
no challenge ſhall be taken to auy panel of 
jurors for want of a knight's being returned 


A 2 


_ r 


3 


in ſuch pancl, nor any array quaſhed by rea- 
ſon of any ſuch challenge, any law, uſage, 
or cuſtom to the contrary notwithſtanding. 


Biſhop 


L 10). b.] Michaelmas Term, 1. and 2. Philip and Mary, 


Biſhop of Chicheſter againſt Webb. 


The archbiſhop of C. (28) THE Ar chbiſhop of Canterbury among other liberties 
Takes & þ and franchiſes had the chattels of felons de ſe within 
—_— 3 his manors, &c. and he made a leaſe ſor years to Sir James 
wards the queen grants Huales, late Juſtice of C. B. which the Dean and Chapter 
282 Fo Large confirmed, and then the Archbiſhop committed treaſon : and 
A. B. and then the afterwards the Queen granted to the Biſhop of Chicheſter her 
__ 1 almoner, in augmentation of the Queen's alms, all and ſin- 


* , 4 3 gular the goods and chattels of all “ perſons felons de ſe, and 
within the manor? all deodands, within the kingdom of England, as well within 
[ Jenk. cent. 5. c. 44. liberties as without, found or to be found, forfeited or to be 
bed, forfeited, which any way belonged or ought to belong to the 
— ek — ſaid lady the Queen, from the time of the ſaid grant, or from 
5 the ſixth day of July then laſt paſt, or which from that time 
. forwards for ever after (ſo long as the ſaid Biſhop ſhould 
continue to be her almoner) ſhould by.any means belong or 
come to the ſaid Lady the Queen. (29) And afterwards the 
Archbiſhop was attainted of treafon at common law by his 

1 8 — 3 own confeſſion, and alſo by act of parliament [ 1. M. eff. 2. 
76. Stamf. 187. b. 3. C. 16.], and his poſſeſſions thereby forfeited during his life; 
init, 19. Poll. 289. % and afterwards the ſaid Fudge Hales. drowned himſelf in 
| Kent, and ſo became fel de ſe. Now the queſtion was aſked 

among all the Judges, Whether the Almoner ſhall have this 

teaſe (of the value of one thoufand marks or more), or not? 

. Co. 50. ace, And it was holden in the Exchequer Chamber by BROO KE, 
Chief Juſtice of C. B. BkoOOKE, Chief Baron of the Ex- 
chequer, PORTMAN, BROWN, WHYDDON, Juſtices, and 
Baron SAxILBY, and GRIFFITH, Attorney Genera), that the 
Almoner ſhall not have the leaſe, but that it ſhall be in the 
order and diſtribution of the Exchequer, among the poſſeſ- 
ſions of the archbiſhoprick, becauſe the power of granting 
it was not in the Queen at the time of the grant, becauſe it 
was the Archbiſhop's, &c. (30) But BRowmELEy, Chief 
Juſtice, SAUNDERS, STAMFORD, Juſtices, BARON BRowN, 
Tames DyER, and CouRDbEL, Solicitor General, è contra; 
5 for the king may grant a thing which is not in him at the 
J. 4. 21. E. 4. 46. b. time of the grant, but which may come afterwards, as the 
4 SD * ae wardſhip and marriage of the heir of his tenant, or the tem- 
2 Pier, 253 os poralties of a biſhoprick when they ſhall fall in : but of an 
. eſchrat when it ſhall happen, was wholly denied by BAKER; 


ye. 


V. R. 582. 3. 


rr Ww# 


Michaelmas Term, 1. and 2. Philip and Mary. 


yet quere thereof. And note above, it would have been 
clear, if the Archbiſhop had been attainted of treaſon as above 
at the time of the grant, that the grant would have been 
good : and yet it is true, the fee-ſimple of the liberties and 
temporalties are not forfeited but for the natural life of the 
Archbiſhop; and the Queen ſhall have a freehold in them by 
reaſon of her crown, and not by reaſon of the temporalties : 
as if a man who has Fberties as above, grant them to one 
for life, and the grantee be attainted of treaſon, the king ſhall 
have the forfeiture of them during the life ratione corone, 
and for the time they are rejoined to the crown; ſo in the 
other caſe. And note above, the grant was made between 
the commiſſion of the treaſon and the attainder, which at- 
tainder has relation to the offence committed, therefore quære 
thereof; for this was not moved by the Judges. 


A CO ONION 


Earl of Bedford againſt Smith. 
OTE, That waſte was aſſigned in pulling. down one 


wooden wall, alſo in permitting one * brick wall to 
fall wholly down, and alſo in breaking up and deſtroying the 
plank floor and mangers of a certain ſtable, without ſaying 
then affixed to the foil; and for this cauſe it was holden no 
waſte, The law is the ſame in the ſaid two other caſes above, 
inaſmuch as it is not expreſsly alleged that the walls were 
coped + or covered, it is not waſte : accordart 44. E. 3. 
[ 44+ b. pl. 52.] and 22. H. 6. [24. b. pl. 45.] But guere, 
What ſhall be intended of a ſtone or brick wall? 


— ———_ 


(31) N 


[ 108. a. ] 


Plow. 333, - 


6. E. 6. 7. a. Davis 
Caſe de Cuſtoms, 7. E. 4. 
11. a. 


Dier, 123, 124. 30. H. 8. 
44. 1. Co. 50. 


9. Co. 2 5 b. Stamford, 
18. b. | 


39. H. 6. 34 a. 48. b. 
21. E. 4. 46. b. contr. 


7. Co. 15. b. 3. Co. 29. 
Davis, f. 47. b. 

[ 2x. H. H. P. C. 413. 
4. Bac. Ab. 198. Plow, 
259, 260. ] 


* 
7 


[ 108, b.] 


In waſte for pulling 
down walls, they muſt 
be alleged 79 be covered 
ins 

So ſor deſtroying a man- 
ger and plank-floor, that 
they vere fixed to the ſoil. 


[Co. Lit. 53. a. 5. Bac. 
Ab. 463. ] 


Ante, 36. a. 


Fit. 59. N. 40. Af. 22, 
n 
.. | 


— 


+ In all the editions which J have feen | ccrtainly got in by miſtake. 


there is the word et in this place, which 


MAN was bound by covenant to releaſe or diſ- 

charge A. B. ſon and heir of one J. B. of the 
wardſhip and marriage of his body at the full age of twenty- 
one years, or before, at the requeſt of the obligee. Quæ re, 
W hich of them ſhall have election, if the requeſt be made 
before full age? for it is a doubtful caſe. For ſuppoſe that I 
am bound in ten pounds to pay five pounds at the Feaſt of 
Eaſten next, &c. or before, at the r-queſt of the obligee, it 


& 3 


(32) 


{gems 


A man being bound to 
releaſe 4. B. from ward- 
ſhip at the age of twen- 
ty-one years, or before, 
on the requeſt of the 
obligee; guare, Who 
ſhall have the election, 
the requeſt being made 
before, &c. 


14. El. 3 12. b. 1. Rel, 
Ab 446. 18. E. 4. 2 1. a. 
17. b. . N. S. 28. . 


8 


[ 108. b.] 


contr. [Co. Lit, 145. a. 
2. Co. 36. b. 2. Mod. 
201. 3. Lev. 137, Dougl. 
14. ] 


In treſpaſs, defendant 
pleading that the plain- 
tift, a minor, by inden- 
ture and letter of attor - 
ney therein, enfeoffed 


the defendant's father, 


and afterwards by in- 
denture confirmed the ſaid 
tencment, &c. baberdum, 
Sc. and deſcent to him- 
ſelf, it is bad: 1ſt, Be- 
cauſe livery by letter of 
attorney of an infant is 
a dificiſin. adly, Be- 
cauſe the confirmation 
15 pleaded of a tene- 
ment, &c. habendum,&c. 
when the land did not 
paſs by the confirma- 
tion. 3dly, Becauſe the 
defendant's father is not 
averred to be ſeiſed: 
Nor, 4thly, is plaintiff 
averred to have been of 
full age at the time of 
the confirmation. gthly, 
Becauſe there is no gro- 


Vit of either of the 


plaintiff*s indentures. 
Lit. 365. 
4 Co. g. 


eg, „ 


Michaelmas Term, 1. and 2. Philip and Mary, 


ſeems that I have conſented to give the election to the ob- 
ligee ; yet convert the ſentence, and it ſeems I ſhall have the 
election; as to ſay, if I pay five pounds before the Feaſt of 


Eafter at the requeſt of the obligee, or at the Feaſt of E. &c, 


and then it ſeems that I have the election. 


— 


Rugway againſt Wolcot. 

(33) T RESPASS by Rugway againſt Wolcet for breaking 
a cloſe and houſe at Exiland. The defendant 

pleaded his father's dying ſeiſed and deſcent to himſelf in 
fec-ſimple, and gives colour to the plaintiff by the father, 
The plaintiff replies, that long before the treſpaſs, and before 
the father of the defendant had any thing, &c. he, to wit, the 
faid Rugway himſelf was ſeiſed in fee, and being ſo ſeiſed, by 
indenture made at Exiland aforeſaid on the laſt day of De- 
cember 21. H. 8. between the plaintiff and the ſaid father of 
the defendant (one part of which ſaid indenture ſealed by the 
ſaid father he ſhewed in court bearing the ſame date), gave 
and granted, and by the ſaid indenture confirmed, to the ſaid 
father the ſaid tenements, to have to him and his heirs for 
ever, rendering therefore yearly to the ſaid plaintiff, his heirs, 
and aſſigns, during the term of ſeventy-three years then next 
following, three ſhillings and fourpence ; and after the faid 
ſcventy-three years fully completed, rendering therefore 
yearly to the ſaid plaintiff Rygway, his heirs, and aſſigns, four 
pounds at the four quarters of the vear, 5s. at the Feaſt of 
the Nativity of Our Lord, of Faſter, of the Nativity of Saint 
Fahn the Baptift, and of Saint Michael the Archangel, to be 
paid in equal portions ; and if it ſhould happen that the ſaid 
rent of three ſhillings and fourpence, or the ſaid rent of four 
pounds, ſhould be * in arrear and unpaid in part or in all 
by one whole year after any of the ſaid Feaſts on which, &c. 
being lawfully demanded, that then it ſhould be well lawful 
to the ſaid Rugrway, Ye. to re-enter and re-polleſs, the ſaid 
indenture and ſeiſin thereupon delivered in any wiſe not- 
withſtanding, as by the faid indenture, &c. (34) by virtue 
whereof the faid father became ſeiſed in fee, and being fa 
ſeiſed died feifed, and it deſcended to the defendant as in the 
plea, &c. And becauſe tenpence of the ſaid rent for one 
quarter of a year ended at the Feaſt of Saint icharVhbe 
A? change! 


es 1 
Q * wr =&. 
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; ext after Dy. 68. b. 131. Plow 
Archangel in the year, &c. and for one whole year n An 266; 4 Ov. 1g. 


the ſaid Feaſt, to the ſaid plaintiff remained unpaid, the faid perk. & 836. 


plaintiff, as well at the ſaid Feaſt of Saint Michael the Arch- [ 1. Bac. Ab. 417. } 
angel in the year, &c. as on the 29th day of September in the 
year, &c. which was the laſt day of one whole year after, &c. 
came to the ſaid tenements, and was there till the ſetting cf 
the ſun on the ſaid 29th day, demanding the faid tenpence ſo 
being in arrear to be paid to him, and that neither the ſaid 
defendant or any other on his part was there and then ready 
to pay, &c. by reaſon whereof the ſaid plaintiff afterwards 
and before the ſaid treſpaſs re-entered, &c. until the de- 
fendant committed the treſpaſs, &c. (35) To which the de- 
fendant rejoined, that before the ſaid laſt day of December in 
the 21ſt year the ſaid plaintiff was ſeiſed of the ſaid tenements 
in fee, and being ſo ſeiſed, by his indenture bearing date, &c, 
in the 14th year of Henry 8. enfeoffed the ſaid father, &c. 
rendering rent as above in the other indenture, with a con- 


dition as above: and ſhewed further, that the ſaid Ryugway 


by the ſaid indenture deputed and put in his place A. B. his Dy. 127. Co.Lit. 52. b. 
attorney, to deliver ſeiſin, &c. and that afterwards the ſaid N _ 
A. B. the attorney, in the 14th ycar of H. 8. delivered poſ- 

ſeſſion to the ſaid father according to the form of the inden- 

ture, by virtue whereof the ſaid father was ſeiſed in fee, the 

ſaid John Rugway then being within the age of twenty-one 

years, to wit, of the age of eighteen years: and afterwards 

the ſaid Rugway, by his {aid indenture bearing date the laſt 

day of December in the twenty-firſt year aforeſaid, confirmed 

the ſaid tenements with their appurtenants to the ſaid Fohn 

i olcot, father, &c. to have to him and his hcirs for ever. 

paying therefore as above, with a condition as above, and 

concluded,” this indenture and ſein thereupon delivered not- 

« withſtanding ;** and ſhews further the death of his father and 

the deſcent as above in bar; judgment, &c. And to this 

rcjoinder Rugway demurred in law, (36) And as it ſeems Dy. 66. b. 

the rejoinder is bad, for it does not confeſs and avoid the 

replication by matter in law or otherwiſe, nor traverſe it; 

for Rugway has alleged in fact a feofiment by the indenture 

dated 21. H. 8. which can by no means be a confirmation, as 

is intended by Nolcot by the rejoinder; for it appears by 

Ialcet, * that at the time of the firſt indenture of feoffment, * [109. b. ] 
5. in the fourteenth year aforeſaid, Augivay was within age, Porte” 39. 


3. AT. 2. 
and livery of ſeiſin was thereupon made by the attorney, 9. 22. I. 6, 6. 3. 41 


X 4 | which 
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Z. 3. 9. 18. E. 4. 12. which was a diſſeiſin in law to Rugway, becauſe the war- 
=> 8.2 9. H. 2. cant of attorney was utterly void: and yet Wolcot pleads it 
[Shep. Touch. 213.] 2 feoffment, for he ſays that Rugway enfeoffed his father, 
19. H. 8. 9. 8. Co. 45. &c. in the fourteenth year aforeſaid, and the contrary ap- 
[ 1. Wood's Conv. 534. pears by his own ſhewing, upon which there i is no feoffment, 
Hen. Black. 75.J but a diſſeiſin, &c. ( 37) Alfo he ought to have ſhewn the 
Pan 7- + grit indenture} in court, becauſe the warrant of attorney is 
3. 5. H 7. 2.23. Poſt. therein contained, &c. wherefore, &c. Alſo it is not averred 
my in fact that his father was ſeiſed in fee of the land at the 
Lit. 519. Dyer, 269. b. time of the confirmation made in the twenty-firſt year, and 
titten the confirmation is clearly void, for it ſhall be taken 
[ Shep. Touch. 310, ftrongeſt againſt the party pleading, 5. that he had nothing 
377 a at that time in the land. Alfo the confirmation is pleaded, 
« confirmed the ſaid tenement to the ſaid John IF. the fa- 
« ther, to bade and 10 hold the ſaid tenement to him and his 
« heirs, &c.” fo that by his pleading it ſhall be intended 
that the land paſted by the confirmation, which cannot be 
in this caſe, unleſs it ſhall enure upon a privity by way of 
enlarging the eſtate; wherefore, &. Alſo zuære, Whether 
it can be well underſtood upon the rejoinder, that Rugway, 
at the time of the confirmation made, was of full age, or not | ? 
for it is not averred by matter in fact that he was ef full age 
at that time, &c. Alſo the defendant ought to ſhew the 
{at bre 25074 counterpart of the indenture of confirmation ſealed by Rug- 
way, as I believe, &c. Afterwards by the judgment of the 
Court, without further argument either at bar or bench, the 
plaintiff recovered his . and a writ of | mquiry was 
awarded, &c. | 


(37) M. 44. & 45. Eli. Moy! v. Ever | Noy, 49. Cro. Eliz. gog.], Note by PoPpHAM 
in cvidence to a jury, and ſo it was reſolved; A warrant of attorney may be contained in an 
indenture, although it was objected that no ſtranger can be party to an indenturc, or any 
remainder be limited by it to a ſtranger; otherwiſe of a deed poll; but ruled as above. 
And porn faid, that he had ſeen many indentures where letters of attorney were : lay 


gluded, and ay were goons L Shep. Toben. 212. | 


Whether In alienation (38) NOTE, It was moved among the Judges, Whether 


in fee-farm by a biſhop | an alienation made in fee-farm by a biſhop, with 
with confirmation, hut f 0 5 EE 
without the king's li- the confirmation of dean and chapter, without licence of 


cence, may be defeated the king, may be defeated by the king as founder by ſtat. 


Þy Em: 15 forneder Wer 


tat. Weſt. z. c. 41. cu. Vest. 2. c. 41. [13. E. 1.] which gives the contra formam 
2. Co. 10. os * 5 collationis to a common perſon, founder of an abbey, priory, 
37. 40. 25 „ 


hoſpital, or other religous houſe, without ipcaking expressly 
of 


«© E. 10. 13. Ti ib. 1 
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k 109. b.] 


pf a biſhoprick. Quære inde, becauſe it is a doubtful point; 2. Inſt. 457. Goldſb. 113. 
yet ſee the ſtatutes of the chapters of Litchfield and Wells in C12. Co. 72. Fitz. N. B. 


the years 33. fl. 


8. Cc. 30.] and 34. & 35. H. 8. [e. 15. wc and note (a 


and as it ſeems by them, the contra formam collationis lies pro. Alteration,15.N.B. 
upon alienation of a biſhoprick in fee: -ſimple or fee-tail, 3'7- b. Bro. contra For, 


And ſee alſo H. 46. E. 3. Fitz. in title Forfeiture, 18, 


* Hilary Term, 
1. and 2. Philip and Mary, 


Pormer againſt Clarke, 


ICHOLAS Clarke, late huſband to Elizabeth 
+ Clarke, the now defendant, was poſſeſſed of the 
farm of the manor of Abbots-Aſton, in the county of Bucks, 
parcel of the poſſeſſions of the monaſtery of Saint Albans, 
by virtue of two ſeveral leafes (one of them poſterior to the 
other by ſeveral years) yet unexpired, made to Sir John 
Clarke his father by the abbot and convent of the faid mo- 
naſtery; which Sir J. C. by will deviſed all his term and 
intereſt of and in the ſaid, &c. to the ſaid M. his ſon, who 
cntered with the aſſent of the executors, &c. and being ſo 
poſſeſſed thereof, and being alſo poſſeſſed of a ſtore or ſtock 


(39) 


of fourteen hundred ſheep and divers other chattels, the faid 


N. by indenture in the 34th year of H. 8. reciting the ſaid 
leaſes, demiſed and granted the faid farm to William Raynſ- 


ford, and all his eſtate, term, and intereſt in it, and both the 


mam Collationis, 6. 18. 


E. 3. 30. 


*[ 110. a. ] 


— — 


Mich. Ult. Rot. 1363. 


Where a ſurrender ia 


to muſt be averred. 
If one party plead an aſ- 
lignment, and the other 
reply a ſurrender, he 
muit traverſe the aſſign- 
Ment. 

If a man ſeiſed in fee 
deviſe for life, the re- 
wer fion cannot be pleaded 
to deſcend to his ſon, till 
after the entry of the 
were tenant. | 
It the reverſion of abbey 
lands be pleaded to be 
given to the king by 
virtue of ſtat. 3 1. H. 8. 
c. 13. without ſtating 
that they were previ- 
ouſly ſurrendere: , &c. 
it is bad. 


indentures of the leaſe of it, to have and to hold to the ſaid Jenes Rep. 185. Peake 


IV. R. his executors and aſſigns for all the terms and years 570. b. 7. 16.H.7. f. 
in the indentures. And alſo by another clauſe in the ſame * 4 => * gs 
;ndenture he granted the ſame ſtore and ſtock to the ſaid 212. b. Plow. 521. 525. 
IV. R. rendering and paying yearly to the faid Nicholas and n 
his aſſigns as well for the ſaid farm as for the aforeſaid ſtore 

during the years in both leaſes (if the ſaid . R. his execu- x 4. 1. 5. Co. 27. 
tors and aſſigns ſhould ſo long occupy the premiſes by virtue Ante, 56. | 
of the faid grant) the ſum of fifty pounds at the Feaſts of 

dt. Michael the Archangel and the Annunciation, &c, by 

equal portions, And the faid W. for himſelf, his executors, 


ang 


[110. a.] Hilary Term, 1. and 2. Philip and Mary. 


and adminiſtrators, promiſed and covenanted by the faid in- 

denture to and with the ſaid M. that if it ſhould happen that 

the ſaid annual rent of fifty pounds ſhould be in arrear in part 

Perk. 693. or in all, &c. that then it ſhould be lawful to the ſaid M and 
his aſſigns upon the aforeſaid farm, and upon every parcel] 

thereof, to enter and diſtrain, &c. (40) And in the ſaid 

indenture is a proviſo as follows, s. Provided alway, and it 

is covenanted and granted on the behalf of the ſaid N. for 

himſelf and his executors, to and with the ſaid IT. R. and his 

executors, that if it ſhall happen the ſaid N. to die within the 

term of years contained in the leaſe aforeſaid, or that the eſtate 

of the ſaid William, his executors, or afſigns in the premiſes 

ſhall ceaſe, or be determined at any time during the ſaid term 

of years, that then immediately upon the ſame death or ęſtate 

| determined, as is aforeſaid, the ſaid William Raynesford, his 
o \ 110. b. ] executors, or aſſigns, ſhall have, ' occupy, and enjoy the ſaid 
flock of ſheep, c. by force of this preſent grant to his or their 

i proper uſe, clearly diſcharged of payment of the ſaid rent of 
fifty pounds and every part thereof againf! the ſaid N. his heirs, 

or executors, any thing in theſe preſents, Sc. notwithſtanding, 

26, H. 8. (41) And afterwards the ſaid N. died inteſtate, whereupon 
the ſaid Elizabeth his wife had adminiſtration committed ta 

her, &c. and for the rent arrear bet'veen the death and ad- 

miniſtration committed, the ſaid Elizabeth diſtrained in the 

28. H. 6 22. 17. H. 5. farm, and made avowry as adminiſtratrix, &c. and ſhewed 
1. 3. Co. 46. all this matter in her avowry, except the ſaid proviſo, which 
was omitted, &c. and conveyed the farm and ſtock to the 

plaintiff from J. R. by a que eftate; and averred that the 

ſaid V. R. and his afſigns continually have had, occupied, 

and enjoyed the ſaid farm and ſtock by virtue of the ſaid 

0 grant and leaſe, &c. and ſhewed no indenture except the 
counterpart of Raynesford's leaſe, &, To this the plaintiff 
replied, that Sir Robert Dormer was ſeiſed in fee before the 
taking, and made a leaſe of it for five years to one Stapleton, 
who granted his term to the plaintiff ; and ſhevred further a 
dying ſeiſed of the faid Sir Robert Dormer, and the deſcent to 
his ſon, and ſo prayed aid of the ſon, who came in upon 
proceſs and joined in aid. (42) And frit they prayed oyer 
of the indenture between N. C. and V. R. and had it; and 
then they pleaded in bar to the avowry, s. that king H. 8. 


See the reaſon of this cafe before, fol. 36. but without ſuch a clauſe ; if the tenant be 
evicted, be nal! hold the ſheep diſcharged, for the rent itfucy out or the land only. 


was 
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enſcoffed the ſaid Sir Robert Dormer thereof; and he being 


[ 110. b.] 


was ſeiſed in fee, and granted it to the Earl of Bedford, who 2. H. 5. 1. 2. 7.8. 10. 


H. 6. 1. 16. a. 26. 5. 


„ ® 


: Plow, 


ſciſed in fee made his laſt will in writing and died, and by 608. B. N. C. 392. 


the ſaid will he declared and deviſed the farm, &c, to the 
faid plaintiff then his wife during her life, the reverſion 


belonging to the ſaid William Dormer his fon and heir, of 


whom the aid was prayed ; and they ſhewed further in fact, 
that the ſaid VJ. R. gave, granted, and ſurrendered to the ſaid 
Sir R. D. being ſeiſed n fee, &c, all his right, eſtate, title, 
intereſt, and term of years of and in the aforeſaid farm, &c, 
without ſhewing any (a) writing thereof, and without ſhew- 
ing any agreement of the ſaid Sir Robert to this ſurrender, &c, 
and ſo concluded in bar of the avowry. To this the defend- 
ant demurred in law; and becauſe the bar was inſufficient, 
the plaintiff by advice of his counſel was nonſuited, 

(43) And afterwards, to wit, in Michaelmas Term, 2. & 3. 
Pb. & M. Rot. 1319, the plea aforeſaid was again entered, and 
the ſame avowry made as before: and the defendant demanded 
oyer of the indenture, and it was entered in hæc verba; and 
then ſhe ſhewed that the ſaid Sir Robert Dormer her late 
huſband was ſeiſed of the entire manor aforeſaid in his de- 
meſne as of fee, and by his laſt will and teſtament in writing 
(without ſhewing it to the court) deviſed * it to her for term 
of her life, and afterwards died, and ſhe conveyed the fee- 


[ 2. Salk. 618. 


2. Vent, 


199.207. Cro.Car.101.}] 


2. Rol. R 


ep. 20. S, 


H. 7. 9. b. Perk. 608. 


Poph. 137. 


Plow. 141. 7. H. 6. 1. 


Ei. 


ſimple to his ſon as above, and prayed aid of him, who came 


in upon procels, and by the ſame attorney, 3. /7odlerfe, who 
was alſo attorney for the ſaid defendant, joined in aid. (And 


note this.) And they pleaded in bar to the avowry, and ac- 


knowledged the whole matter as in the avowry, and con- 
veyed the reverſion to king Henry 8. by virtue of the act of 
31. H. 8. [c. 13.] and note this, becaule it is falſe, for the 
act does not give it, nor does it diſſolve any monaſtery ; 
wherefore, &c. And they alſb pleaded the attornment of 
N. Clarke, upon the grant of Lord Ruſſel, patentee of the 
king, made to Sir R. Dormer on the 21ſt day of October, in 
the 33d year of H. 8. at which time the term of eight years 
above-mentioned was finiſhed; and that afterwards, s. on the 
Zoth day of September, in the ſaid 33d year, the ſaid &. 


1 — 


2: H. 6. 1. 10. 


21. E. 3. 12. 


Plow. 193. b. 


20. H. 6. 14. 


a. | 


H. 6. 5, 


* — 


nn... 


(a) By 29. Car. 2. c. 3. I 3. no leaſe, &c. | in writing ſigned by the party ſurrendering 


either of frechold or term of years, or any 
uncertain intereſt not being cop) hold, ſhall operation of law, 
pe lurrendered, unleſs it be by deed or note | 2. H:77 27. 


the ſame, or his agents, &c. or by act and 


SCC Cilb, Cal. in Eg. 236. 


entered 


511. a. J 


22. E. & 37. 5. Co 


124. Plow. 423. 


7. H. 7. 9. b. 


k Plow. 293. } 


Entry by tenant ir tail. 
See 10. Vin. Ab. tit. 
Eſtate, (I. b.) pl. 14. 


and the note there. 
Co. Lit. 271. 


Dyer, 23. 51. b. 77. b. 
129. 139. 270. 


*[ 11. b.] 
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entered upon the premiſes by virtue of the legacy aforeſaid 
made to him by his father (which is impoſſible in point of 
time; note this, &c.). (44) And they alſo pleaded the de- 
viſe of the manor to the ſaid Jane Dormer far life by the ſaid 
Sir R. Dormer her late huſband ut ſupra, and alleged his 
death alſo; after whoſe death the reverſion of the ſaid manor 
deſcended to the ſaid William Dormer (of whom the aid was 
prayed) as ſon and heir, &c. and that afterwards the ſaid 
Jane entered by virtue of the ſaid deviſe, and was ſeiſed 
thereof, &c. (And this is not true, becauſe it was not a re- 
verſion before ths entrance of the wife, &c. note this.) And 
they further alleged a ſurrender of the ſcite and premiſes in 
the 37th H. 8. by the ſaid V. R. to the ſaid Sir R. Dormer, 
who agreed thereto: and alſo on the ſame day a fale of the 
ſtock above, &c. and alſo ſhewed the death of M C. and the 
reſt as above, without taking any traverſe that ſhe is the 
aſſignee of Raynesford, as is alleged in the avowry. And to 
this bar the plaintiff demurred in law; but note, it was 
agreed between Gawpy and myfelf that no advantage ſhould 
be taken of the omiſſion of the traverſe. And at length the 
parties agreed by the mediation of PLOWDEN and WEsTON 
of the Middle Temple; and Mrs. Clarke had two hundred 
and thirty pounds of Lady Dormer ; but the opinion of the 
Court was, that the bar, in that it alleged the tenements to 


' have come to the hands of the king by virtue of the act of 


31. [H. 8. c. 13.] was inſufficient and incurable, 


Coward again Coward, Brothers, for Lands in 
Gillingham, in the County of Dorſet. 


(45) H USBAND and wife tenants in tail have iſſue 

two ſons; the huſband dies; the wife enfeoffs ſeve- 
ral perſons in fee to the uſe of the wife for life without im- 
peachment of waſte, and after her deceaſe that the feoffees 
and their heirs ſhould ſtand and be ſeiſed to the uſe of the 
heirs of the body of her ſaid late huſband upon the faid wife 
lawfully begotten, and for default of ſuch iſſue, the remain- 
der “* over to J. S. in fee. And after the ſtatute of Uſes 
27. H. 8. [c. 10.] . in the 4th year of Ed. 6. the wife with a 
ſecond huſband and the youngeſt fon levied a fine ſur cogni- 


Vance 


—4 
* 
® 
. 
N. p 
55 
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trance de droit come cso, &c, to a ſtranger with warranty 

againſt the wife and her heirs, and he granted and rendercd 

the land to the youngeſt fon for the term of ſixty years ren- 

dering rent, and granted the reverſion and rent to the wife 1. Co. 76. b. 174 bs 
by the ſame fine, and to the heirs of her body, and of the body 6. Co. 33, 21. E. 4. 3. 
of her firſt huſband lawfully begotten, remainder over in fee 

to the ſaid J. S. whereupon the eldeſt ſon of the wife by her 2 2 Lg 3. 2 
firſt huſband entered, and then the wife died, and the youngeſt eee 
ſon claimed the leaſe: Pure, becauſe it ſeems that the 

youngeſt had no title. 


Warcope againſt Muſgrave. 


(46) JN debt on a bond made by William Muſgrave the Whether 7 2 = 
father of the defendant whoſe heir he is, the de- of rhe body of the done 


fendant pleaded riens per diſcent in fee ſimple, and the plain- 1 
tiff averred aſſets, &c. The jury found at ni prius, that Ed- of his fon and heir, af- 
ward Muſgrave grandfather of the defendant was ſeiſed in F 
fee of divers manors in the county of Weſtmoreland, and 
named them in certain, and thereof enfeoffed one Chri/topher 
Ward, knight, and other feoffees, to have to them and their 
heirs for ever, to the uſe of the heirs of the body of the ſaid 
Edward lawfully begotten, and that this feoffment was made 
by Ceed bearing date the 4th day of Auguft, A. D. 1513. 
which was long before the ſtatute of 27. H. 8. [c. 10.] and 
alſo that Edward died before the faid ſtatute, and that 7. 
liam the father, by virtue of the ſaid ſtatute and feoffment, 
entered into the aforeſaid land, and held and occupied the 
fame according to the force, form, and effect of the faid 
feoffment, and died ſeiſed thereof; after whoſe: death, the ſaid 
land deſcended to the ſaid defendant as ſon and heir, by force 


whereof he entered, and holds and occupies the ſame accor- 


Dyer, 124. 6. Co. 47, 
3. Keble, 317. | 


6. Co. 42. Dyer, 375. - 


(46) Nox, of Lincolu'e Inn, Mich. 19. Jac. at Moot in the II““ put this difference, that 
if 4 man make a feuttment in fee to the uſe of himſelf for life, the fee-ſimple remains in 
the feoffecs, for other wiſe he will not have an eftate for life according to his intention; but 
if the uſe be timited to himſelf in tail, it is otherwiſe, for both eſtates may be in ies. 
L Fearne Cont. Rem. 4th edit. 50. : 

M. 34. & 35. Elix. in the Court of Wards, in the argument of the Eur! of Bedford's Ca/e 
. 2. And. 197. Moor, 918. } it was holden by PorHAM and ANDERSON, that if 4. * 
a teoffment to the ute of himfelf for forty years, and docs not limit any other eſtate, the 
fec is in the feoffecs. ; 

M. 41. & 42. EI. this queſtion was moved to the Court by PRNRUDbDO R: A rever- 
hon on an eſtate-tail deſcends to the heir, who is ſued in debt, &c. and he pleads 1iens per 
d:foent 5 Whether he can give this matter in evidence? And PER Cy 


|; R he may well 
cuough, | Carth. 110. 2. #1. 49. 2. Black. Ref. 1230. 1 | F 


ding 


[II. b.] 


Bro. Aſſets per Deſcent, ding to the form and effect of the ſaid feoffment; and they 


12. Fits. 156. 43. E. 3. 9. 


2 oy © 
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pray advice of the Court, Whether the premiſes be lands 


deſcended by hereditary right in fee ſimple, or not? and if 


they are, then they aſſeſs damages, &c. (a). 


(a) An uſe at common law, or a truſt, 
ſhould not be aſſets till reduced into rue | 
fion. Co. Lit. 374. b. But by 29. C 
c. 3- F. 10. a ceſtuy que truſt dying, if he 
leave a truſt in fee to deſcend to his heir, | like manner, 


Tf tenant ſued in ancient 
demeſne in nature of a 
- writ of right put himſelf 
on the grand affiſe, the 
record ſhall not be re- 
moved, but he ſhall have 
a jury in the nature of 
the grand aſſiſe. 


[ Fitz. N. B. a9. note (b).] 


Lis 


[ Cruiſe, Fines, gs. ] 


Droit. 22. Regiſt. 27. 
T3. E. 1. Droit. 51. 

[ Robinſon,Gavelk. 2 54, 
255-1] 


Treſpaſs. Plea, that A. 
was ſciſed in fee, and 
demiſed to the deten- 
dant. Replication, that 
B. was ſciſed in fee, and 
demiſed to the plaintiff, 
without this that the 
ſaid A. had any thing, 
Kc. is bad, 

6. Co. 24. 


— 


ſuch truſt ſhall be aſſets by deſcent : and the 
heir ſhall be chargeable with the obligation 
of his anceſtor by reaſon of ſuch aſſets as 
fully as if an eſtate in law had deſcended in 
Sce 2. ern. 248. 


Zy. 2. 


— — — — — — — — _L_— 


Stafford's Caſe. 


(47) A N abbot ſued a writ of right cloſe in ancient de- 

meſne, s. Bromeſgrove in the county of Morceſter, 
againſt Humphry Stafford, knight, and made his proteſtation 
to ſue in nature of a writ of right at common law. And 
the tenant pleaded to the miſe upon the grand aſſize, and 
prayed recognition to be made, whether he had more right, 
&c. And afterwards he ſued an accedas ad curiam, directed 
to the ſheriff of Worceſter to remove the record, becauſe the 
ſaid Humpbry hath put himſelf thereof upon the grand aſ- 
ſize, &c. and, Whether this cauſe was good or not? was 
moved: and it ſeemed not. See 1. I. 7. [ 30. a. pl. 70.] in 
a note accordingly: and T. 17. * E. 3. 44. a. pl. 40.] and 
alſo M. 7. E. 3. [ 65. pl. 65. ] in right, where HER LE awarded 
a writ to four men and not knights in lieu of the grand 
aſſize, for the ſmallneſs of the land, &c. With this agrees 
my old regiſter, fol. 2. de jurat. loco magnæ aſſiuas in Gavel- 
kind. eligend. and afterwards, PER CUR. a procedendo was 
granted, directed to the bailiffs in the principal caſe, above. 


___--—— ———— —————_— — _p_- 


Boſſe ogazaſt Waters. 


RE SPASS for breaking a cloſe was brought in 
the Bench by Boſſe againſt Waters; and the de- 
fendant pleaded in bar, that before the treſpaſs the dean and 
chapter of Lincoln were ſeiſed in fee as in right of their 
church, and made a leaſe for years to him by their common 
ſeal; and ſo juſtified, and gave colour to the plaintiff; to 
which the plaintiff replied, that long before the treſpaſs one 
Brudnc! 


(48) 


A 


112. 4.1 | 


Hilary Term, t. and 2. Philip and Mary. 


they Brudnel was ſeiſed in fee and enfeoffed the plaintiff in fee, g. Co. 33. b. B. N. c. 
lands and that he was ſo ſeiſed till the defendant committed the 2 122, Tree, 
nd if treſpaſs, without this that the ſaid dean and chapter had any 

thing in the ſaid tenements at the time of the demiſe, &c. And 27. H. 6. 26. 
N the defendant rejoined, that the dean and chapter were ſeifed 
d the in fee ut ſupra, &c. And this was holden a jeofail by all 19. H. 8. 7. Repleder, 
* the Court, and the jury ready at the bar were diſcharged. 15 
ed in Accord. 27. H. 8. fol. 32. in treſpaſs. 


The traverſe ought to be * without this that the dean and chapter were feiſed in fes; for 
the defendant might have traverſed the leafe at his election, for both are material to the 
plaintiff's title. Hard. 317. Com. Dig. tit. Pleader, G. 10. Eu. M. Pri. 93. ] 


——————— ... ——— —— 


MAN made a leaſe by indenture for a term of ten 

years, the term to commence immediately, and 
afterwards the leſſor leaſed the ſame land by indenture for the 
ſame term of ten years to a ſtranger, the term to commence 
at the Feaſt of Saint Michael next enſuing, &c. and then 
the firſt leſſee purchaſed the fee ſimple, ſo that his term was 
merged. The ſecond leſſee may enter after the Feaſt of 
Saint Michael and enjoy his term, &c. by the opinion of the 
Court in the Bench, præter BROWN. 


(49) A 


Peeres againſt Biſhop. 


(50) JN debt on bond, the defendant pleaded non eff factum 
| generally, and gave in evidence at // prins, that 
after the making of the writing obligatory, by a communi- 
cation and agreement between the parties, the faid ſum was 
paid to the plaintiff by the defendant, wherefore the plaintiff 
tore off the ſeal of the ſaid defendant from the ſaid writing 
obligatory, ſo that the writing here brought into court, and 
ſhewn to the ſaid jury in evidence, wanting a feal, is not the 
deed of the ſaid defendant, fo that the ſaid defendant ſhould 
be bound by virtue of the ſaid writing, &c. Whereupon it 
was demurred in law. And note, no evidence was entered on 
the poſtea to have been given on the affirmative part for the 
plaintiff, &c. | | 


(51) DEBT 


—__— 


© — 


Leafe for years by in- 
denture to commence 
from Michaclmas, ſub- 
fiſting a former one; if 
the firſt lefſee purchaſe 
the reverſion, the ſecond 
leſſee may enter at Mi- 
chaelmas. 

Dy. 25. a. 58. 93. b. 
177. pl. 35. B. N. C. 
299.349. 1. 5. Co. 153. 
11. 4. Co. 53. Plow. 
432. b. 299. 157. 434-4. 
Vide Inſt. 45. a. 47. b. 


| 3. Bac. Ab. 439. Shep. 
Touch. 274. ] 


— 


— —_. . 


Whether payment and 
tearing off the ſeal by 
the plaintiff may be 
given in evidence upon 
nun oft faftum 5 

5. Co. 119. b. Vide Co. 
Lit. 283. 11. H.6. 27.3. 
4. Co. 124. Dier, 58. 
{ Shep. Touch. 67. 71. 
Bull. Ni. Pr. 171, 172. 
5. Com. D.g. 249. ] 


SC x12, bi] 


An action brought 
againſt the adminiſtra- 
tor of an adminiſtrator 


Hilary Term; 1: and 2. Philip and Mary? 


* (51) D EB T was brought againſt the adminiſtrator of 
an adminiſtrator, and ſo the defendant was called 


for a debt of the firſt in the writ; and in the declaration the plaintiff did not ſur- 


inteſtate, and plene ad- 
mimſtravit all the goods 
of the ſecond inteſtate 
pleaded : gu. | 

Dyer, 47. b. 174. b. 
202. a. 34. H. 6. 14. a. 
10. E. 4. 1. b. 26. H. 8. 
7. F. Co. 9. 12. H. 7. 
Cro. 22. [Swinb. 189. 


miſe that adminiſtration of the goods and chattels of the 
firſt inteſtate was committed to the defendant, &c. And the 
defendant pleaded, that he had fully adminiſtered all the goods 
and chattels which were of the ſecond inteſtate only, without 


ſaying any thing of the firſt inteſtate. Quære inde (a). 
Went. Off. Exor, Supp. 117. 2. Black. Com. 506.] 


(51) Quere, If the adminiſtrator waſte the goods, Whether ſhall his adminiſtrator be 
charged for this, as an executor ſhall be charged for waſte done by the firſt executor 7 as in 
ꝙ Dalton's Caſe, 35. Eliz. it was 7% Seal [ They may now by 4. & 5. Wil. & Mar. 


c. 24. $ 12. And ſee 1. Will. 258. 


8 * 


(a) The plea is ill, as it tenders an im- 
material iſſue : the defendant ſhould have 


— 


miniſtrator of an adminiſtrator cannot be 
ſued for a debt of the firſt inteſtate. 


demurred to the declaration, fince the ad- 


Covenant by an admi- 
niſtrator, a releaſe from 
the inteſtate pleaded : 
Replication, naturalidi- 
otcy of the inteſtate, and 
iſſue upon it: Whether 
it is a jeofail ? 

Dy. 204. 217. F. N. B. 
201. 32. E. 3. Scire 


Fac. 106. 10. Co. 51. 
4. Co. 124. 


8. FL 217. b. 1. Co. 


112. 


___— - — — h—_— ...... ———— 


Marvin and Wife againſt Forde. 


WRIT of covenatit was brought, and count 
upon an indenture made in the city of Southamp- 
ton between H. Vindſor in his life-time, and the faid Forde, 
of bargain and fale of the manor of Harting in the county of 
Suſſex, and of divers lands and tenements in Eaſtharting, 
Weftharting, and Scuthharting in the ſaid county of Suſſex ; 
and there were four covenants to be performed on the part of 
Windſor upon the aſſurance of the manor to be made to 
Forde before ſuch a day: alſo delivery of the evidences, &c. 
alſo, that he and his wife Eleanor releaſed all their right, &c, 
alſo, that the lands ſhould be diſcharged or ſaved harm- 
leſs, &. And the indenture provided, that in conſideration 
of the ſaid bargain, ſale, covenants, and grants, on the part 
of Windſor to be well and truly obſerved, fulfilled, &c. the 
faid Forde covenanted and granted for himſelf to pay at cer- 
tain days nineteen hundred pounds, to be ſeverally paid, &c. 
(53) And the plaintiffs ſaid, that although the faid Henry 
in his life-time fulfilled, &c. all and ſingular the covenants, 
grants, &c. on his part to be fulfilled, &c. yet the ſaid Forde, 
although often requeſted by the ſaid Vindſor in his life-time, 
and by the faid plaintiffs ſince his death, &c. and ſhewed the 
breach, &c. The defendant pleaded a releaſe made at Har- 


(2) A 
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[ 112. b. ] 


ting aforeſaid in the ſaid county of Suſſex by Windſor after 3. El 204. a. Fit. 203. 
the making of the indenture of all actions, &c. To which * 

the plaintiffs replied, that VMindſor, at the time of the making | | 
of the releaſe e 3 ideot, wherefore he had ga, . 
not the management of himſelf and his lands, tenements, and 
chattels, and ſo was a fool and ideot from his birth until the 
time of his death; and this, &c. To which the defendant 
rejoined, and traverſed the natural ideotcy as above. And it 
was moved and debated, Whether this was a jeofaile, &c.? Ab. 6g. 
Alſo it was moved, That the venue cannot be from Harting, 
becauſe no Harting without an addition was mentioned in 


Hilary Term, t. and 2. Philip and Mary. 


: 13. E. 3. 31, b. F. 6. 
the record. And note, the venire facias was awarded to the H. 7. 24. 3. 6. E. 4 
ſheriff of Southampton where the action was laid, and not * 
where the releaſe was pleaded, which is ill, as J believe. 
Ideo quære. | | 
The plca goes to the perſon, and is therefore well, and the trial good. 
* 
Eaſter Term, cred 
2. and 3. Philip and Mary. 


Marvyne's Caſe. 


(54) FUSTICE Maxrvyxs purchaſed lands in fee of 1+ 4 levies a fine of 


the king to hold in capite, and by fine conveyed an _ hs 2 
: : ; elf and wife 
eſtate to two in fee; and by the indenture declared the intent life, remainder to H. 


a , . their ſon in tail, remain- 
of the fine, s. that the conuſees and their heirs ſhould ſtand dr te himſelf and wiſe 


ſeiſed to the uſe of the ſaid Juſtice Marvyne and E. his wife in fee ; Whether after 
her death his ſon by a 


for the term of their lives without impeachment of waſte, former wife that * 
remainder to Henry M. the youngeſt fon of the ſaid Juſtice the third part by 32. 
and E. in tail, remainder over to the faid Juſtice himſelf and 3 3 1 
E. his wife and their heirs. And the wiſe ſurvived him and 2. E. 6. Bro. Teſtament, 
then died. Quære, Whether the heir ſhall have the third 2 Per, 193. 181. a. 
part by the ſtatute of 32. H. 8. [c. 1. ] or ſhall the ſaid Henry, een. Men 
who is heir to the ſaid Elizabeth his mother, have the whole L But by 12. Car. 2. 


; c. 24. tenures in te 
according to the fine? are aboliſhed. ] 


Y (55) IN 


. 
——————————————— — — - 
— x 


[ 113. a. Eaſter Term, 2. and 3. Philip and Mary. 


Pecke egain/? Redman. | 


jn an a&'on on the firſt (55) * B. R. a verdict given at the laſt aſſize by nf? | 


breach of an agreement 


BE a... prius for the plaintiff in an action upon the caſe upon 


nually during the joint an A ſſumpſit was traverſed. And the caſe was, That one 


lives of the parties, ; : 
Wikiter Ss Tay can Pecke and one Redman bargained together in the ſecond 


aſſeſs damages for the year of Ed. 6. that Redman ſhould deliver or cauſe to be 
whole contratt? . delivered to the plaintiff (who was Pecke) twenty quarters 
8 of barley every year during their two lives between certain 
days, and ſhewed them in certain, and that the plaintiff 
ſhould pay four ſhillings for each quarter; and ſhewed in the 
count that the defendant broke his promiſe, 5. that he failed 
in payment of the forty quarters for three years, whereby the 
plaintiff was damnified in his credit and profit to the amount 
- of thirty pounds. And the defendant pleaded in bar a con- 
10. Co. 128. B. N. C. dition in the faid bargain, without this that he undertook 
. in manner and form, &c. and the plaintiff 2 contra. 
63. in Covenant. (56) And it was found for the plaintiff, and damages aſſeſſed 
at four pounds, beſides coſts, &c. The queſtion is, Whe- 
ther the plaintiff ſhall recover the damages in recompence of 
2 4 the whole bargain as well for the time to come, as for the 
B. N. C. 495. 10. Co. paſt, or not? becauſe it ſeemed to divers Judges, 5. 
2 25. Brooke, SauxpkRS, and BROwx, that this contract, 
which has a continuance, cannot be intended to be recom- 
penſed in the damages aſſeſied above, 5. for the time to 


8. Co. 193. 19. E. 3. come, for they cannot have knowledge of what that will be. 


1 _— ſe: 261 "And PoRTMAN, WHYDDON, and STAMFORD, 2 contra. 
555-] Ideo quere benc. 


(55) Mich. 16. Jac. B. R. Beckwith v. Not | Cro. Jac. 504. Jenk. 333. J, adjudged that 
where a man brings an action for breach of afump/tt the firſt day, it is good to declare for 
the damages of the entire debt, inaſmuch as he cannot have a new action, and the jury 
cannot give damages beyond what he has dectared for. 

4. Co. 94. b. Bro. Afton & le Caſe, 108. ſub fin, Damages aſſeſſed in aſſumpſit are 
for the time paſt only. Cro. Rep. 7. Car. B. R. 241. 

H. 9. Car. B. R. P-ck v. Ambler | Cro. Car. 350. and 1. Jon. 329. J. Note that Joxts 
[2ul] BERKELEY ſaid, that if an afumpfit be brought for default of the + def-ndant the 
firſt year, the plaintiff ſhall recover damages for the whole time to come, and thall never 
have another action upon another default, for the promiſe is determined, et tran/it in rem 
Judicatam by the firſt action. And they ſaid [not in the printed reports], © that the judg- 
«« meikt in Pecke v. Redman was afterwards reverſed.” Entercd 17, 9. Car. Rot. 348. See 
4. and 5. P. and M. Moor's Rep. | 13. caſe 51.J 


(36) Eaf. ar. Elz. All the Court of B. R. agreed to this; for an action upon the caſe 


is given for a ſpecial lufs, but no loſs is in that which is to come. 


+ Orig. plaintiff. 


Eaſter Term, 2. and 3. Philip and Mary. 


Sir Richard Bulkeley againſt Thomas. 


(57) DEBT was brought by Richerd Bulkeley, knight, 

againſt Rice Thomas, ſheriff of the county of 
Angleſea in Wales for one hundred pounds. And count upon 
the ſtatute * 23. H. b. [c. 14.] for the penalty for the bad 
and falſe return of one Lewes, who was not elected knight 
for the ſaid county in parliament, whereas the plaintiff was le- 
gally elected by the greater number of the freeholders of 
the ſaid county of Angleſea to be knight for the ſaid county 
in the ſaid parliament. And the plaintiff alſo alleged the 
ſtatutes made 27. [H. 8. c. 26.] and 34. and 35. H. 8. 
[c. 26. ] for the uniting of Wales to England, and to appoint 
the election of burgeſſes and knights for the counties and 
boroughs in the ſhire towns of Wales to come to the par- 
liaments of Exgland and that the Welehmen ſhould have and 
enjoy ſuch laws, rights, and privileges, as any natural-born 
ſubject of England: and the concluſion of the declaration 
was, “ and licet the ſaid plaintiff was duly elected knight 
« for the ſaid county to the ſaid parliament by the greater 
« number of men, &c. yet the ſaid defendant did not return 
« the ſaid plaintiff, &c. but one William Lewes, &c. whereby 
e an action accrued.” And the defendant demurred in law to 
the declaration, becauſe the penalty of the ſtatute 23. H. 6. 
ſhall not be extended to the ſheriffs of Wales, who were not 
bound by that ſtatute. And the new ſtatutes of union of 
Wales to this realm ſay nothing of any penalty upon the 
ſheriffs for the non-return or falſe return of knights or bur- 
geſſes elected, &c. but only ſpeak of the elections to be made 
as in England, &. (58) Alſo by the greater number is 
uncertain to take iſſue upon, but the expreſs number of 
freeholders ſhall be named, &c. And an exception was 
taken by Gawpy to the word Clicèt), &c. becauſe it is 
not expreſs affirmation in fact, that the plaintiff was choſen 
knight, &c. but argumentative, &. And note in Lib. 
Intrationum, fol. 149. this word (licꝭt) is not put in the 
declaration, but ©« by the greater number“ is there admitted 
to be good. And ifſue was thereupon joined: and by the 
opinion of all the Judges in their arguments, this is good, 
and certain enough. And alſo the word ( Jes they all 
agreed to be good, and a more elegant form than a con- 


: 5 junction 


[ 1134, b. J 


Since 27. H. 8. c. 26; 
the proviſions of 23. 
H. 6. c. 14. extend to 
Wales. 

In debt on 23. H. 6. 
c. 14 count that he 
was elected by the great + 
er number generally is 
good; and Jicet he was 
elected, yet, &c. is ſuf- 
ficient averment. 


Plow. 120. b. S. C. 
Raſtal's Entries, 186. 
KCC 


Dy. 168, 


Plow. 126. 


Dy. 118. a. 


[ 11 3. b.] Eaſter Term, 2. and 3. Philip and Mary. 


junction copulative, STAMFORD EXCEPTED. (59) And 

alſo in the matter of law all except STAMFORD agreed with 

the plaintiff by the words of the ſtatute 27. H. 8. that the 

ſubjects of Wales ſhould have and enjoy all privileges, rights, 

and laws, as &c. , And for the force of that word © licet, 

and that it implies matter of fact affirmative, ſee the writ 

de cautione admittend. [F. N. B. fol. 145.] and de deonerand. 

pro ratd portione fol. 535. J, and the writ de idemptitate nomi- 

nis [fol. 598.]. And note always, where the matter under 

the /:icet is material, and of ſubſtance, then it is traverſable, 

as the words cum, tanguam, ut, &c. are ſometimes matters of 

B. N. 63. a. 234. b. fact, &c. And afterwards in Trinity Term the plaintiff 

pee che had judgment * to recover : and afterwards a writ of error 

L114. a. ] was brought, and all the exceptions and matters above 

aſſigned for error, and alſo in the entry of the averment at 

the end of the declaration, which was, and this, &c. without 

ſaying is ready to werify, &c. which was the fault of 

Rockwood the clerk: but it was not proceeded. upon, be- 

cauſe the parties agreed. See the like in the ſtar-chamber, 

Dy. 134. b. in an information by the queen againſt Brunkers, T. 1. Eliz. 
+ fol. 


Ingery againſt the Executors of Hyde. 
A covenant that the leſ- (GO) GE ORGE HYDE the teſtator made a leaſe by 


= ſhall pay quit-rents indenture for a term of years to one Lincoln 
uring the term does 


not extend to his exe- rendering certain rent, in which indenture was this clauſe, 
Oy 5. And the ſaid G. H. covenanteth and granteth to bear and 
o_ * FONT 10. pay all quit-rents going out of the premiſes during the ſaid 


E. 7. 18. b. 47-48. term: and LINCOLN granted his term and intereſt to 
I. 3 . a. 4. a. N. ® 
B. 19. F. 5. Co. 15. Ingery. Qusære, Whether the executors are bound to pay 


= H. 8. 11. Weitw. the quit-rents, or not? And divers of the Judges thought 


[Sheph. Touch. 174. not; becauſe it was a perſonal covenant in the leſſor only, 
Cro. Eliz. 552. I. . . J : 

Com. Dig. 443. {B.14.) which died with the perſon : tamen quere. 
„ - 

Cowp. 374, 5; &] 


(61) IN 


Ir 
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tenements aforeſaid for ſixty whole years next before the 


Eaſter Term, 2. and 3. Philip and Mary. [ 114, a. ] 


* 


Tervillian againft Parkins. 


(61) JN treſpaſs for breaking a cloſe between Tervillian, laue 2 lands be 
plaintiff, and Parkins, defendant, the iſſue was, —— by copy» 


Whether the tenements where the treſpaſs was ſuppoſed e. à ſpecial verdiet 

Rating four leaſes by 
were cuſtomary and demiſed, and demiſeable by copy, &c. copy, and one by inden- 
from ume wher eof, Ke. as the defendant alleged, or not? — 3 — 
And at aii prius the jury gave a ſpecial verdict, s. that the the Court awarded a 


venire de novo. 
9. Co. 14. 


taking of this verdict were demiſed and demiſeable as well by 
copy, &c. in fee- ſimple, fee- tail, for term of life or years, or 
otherwiſe, &c. as by indenture, in form following, s. that 
ſuch a lord of the manor within the ſaid term of ſixty years 4 Co. 21. 31. 

made three ſeveral leaſes by three ſeveral copies at ſeveral 

times to three ſeveral perſons, one of them after the other, 

for the term of the life only of each leſſee; and afterwards, 

5. 10. H. 8. the lord deraiſed the premiſes by indenture for [Wood's Inft, 136. 
the term of eighteen years, if the leſſee ſhould ſo long live; Doug). 720, 721. 2. 
and that afterwards, s. in the twenty-third year of H. 8. wit. 550 N 
the lord leaſed the tenements by copy to the defendant for 

the term of his life, as he has pleaded in bar, and concluded, 

« and ſo the ſaid leſſees continued, and had eſtate and poſſeſſion 

« of the ſaid tenements with the appurtenants, in manner and 

te form aforeſaid, for the ſpace of the ſaid term of ſixty years; [Skin. 10g. ] 

and prayed the advice of the Court, whether this land was 

cuſtomary and demiſeable by copy, or not: and if it be not 
adjudged copyhold, then they aſſeſs damages * for the * n 2 
plaintiff, &c. And by the opinion of the Court this verdict Be 1 
is void, and a new venire facias ſhall iſſue. See the like, Few. 29. 9. H. 7. 4 


Trin. 13. Eliz. fol. [ 284. a. pl. 32. on 


(61) French's caſe, 4. Co. 31. a. If the lord leaſe by indenture the copyhold is extinct 
for ever. 4. Co. 24. b. 


Preſcription is not determined by interruption for a time. 26. Af, pl. 4. [Co. Lit, 
114. 2. Black. Rep. 989. Sce Cro. Eliz. 699. Co, Lit. 58. b. and ante 7. there.] 


— — 
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Milborn againſt Ferrers, 


(62) PHE father being ſole ſeiſed of a manor in fee, he If A and B. his eldeſt 


. ſon enfeoff to the uſe of 
and his eldeſt ſon make a feoffment dy end 7 on Sag es 


indented in the fourth year of E. 6. to certain perſons in fee, Joungeſt fon tor life, 
1 3 co provided that he pei mit 


[ 114. b.] Eaſter Term, 2. and 3. Philip and Mary. 


B. to make leaſes, re- to the uſe of the ſaid father, to the uſe and behoof of T. 
1 the younger ſon of the faid father for his life; provided 
a leaſe made by 4. for always, that the ſaid younger ſon ſhould, during his life, 
every one permit the faid eldeſt ſon and his heirs to nominate the 
2. 8. Co. 136. 71. Dy. tenants, and let to farm for term of life, or years, the ſaid 
I54, 155. B. N. C. 
184. Styles, 149. manor, &c. or any parcel thereof, reſerving the uſual farm 
| and rents to the ſaid younger ſon during his life, and after 
his death then to the uſe and behoof of the ſaid father and 
his heirs; and afterwards the father alone made a leaſe of the 
manor for term of twenty-one years; Whether this leaſe be 
good ? quere, | 


Vaux againſt Jefferen and Others. 


In aſſize of the office of (63) A SSIZE was brought by Nicholas Vaux againſt 


fil: fſe: a 
15 33 Fefferen, Lynton, and Kelle, directed to the 


poſt where he fits ſhall ſheriff of Middleſex of a freehold in Meſtminſter. And he made 


be put in view. A . 
The Gs may dif. his plaint of the office of one of the filazers of the common 


_ IS _— = bench, 5. filazer of the cities of Southampton and Wilts in 
of record. the ſaid bench, and made his title in his plaint, and alleged 
A, A. 3 2 47. the cuſtom, that every Chief Juſtice of the ſame court for 
A Dy. 78. b. the time being was uſed, and from time whereof, &c. was 
149. 16. E. 2. Af. accuſtomed to grant, give, and aſſign every office, &c. and 
88 La 5 7 ſhewed further that he was the grantee of BALDwIN, late 
2 3 at $ 4 7 Chief Fuſtice, when the office was void, and was admitted, 
2. Rol. Ab. 264. and was ſworn officer in Hilary Term, in the 33d year of 
4 4 E 8 5. E. 4 Henry 8. and that he was ſeiſed by taking three-pence of 
t : 3 Re A. B. for a capias againſt C. D. in a plea of treſpaſs, &c. 
Booth Real Act. 251. And Keble, who is now the officer, took upon himſelf the 
73-1 tenancy of the office, and pleaded to the writ nul diſſeiſar 
hy CI 9-4 named in the writ, and if &c. nul tort, Sc. And the others 
” E. 4 2 47 pleaded nul tort, Sc. And note, the place where the plaintiff 
18. E. 2. Aff 4323. fat when he was firſt admitted to the office, which was next 
* vo N. 8 oh poſt at the higher end of the place in the hall, was put in 
[Vin. Ab. View. L. view, and the jury examined on the view of it, &c. (64) 
Booth Real AN. 282] Alſo the plea above, 5. nul diſſeiſor, was allowed good. 
And upon the evidence it appeared that Sir E. Mountague 

in his time for a miſdemeanor committed by the plaintiff in 

his office, 5s. for his abſence during two years, and far farm- 

ing his office from year to year without leave of the Court, 

Dy. 15?- 25. F. 4. 6. by the opinion of the whole Court diſcharged Vun of his 


oifce, 


|. 
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office, and admitted Fefferen into it, &c. And no record of 


[ 115.4 ] 


this diſcharge * was entered upon the rolls, nor was YVaux 2. Inſt. 47. 


ever called upon to anſwer according to law. 

And it was moved that 7eferen was no diſſeiſor, for he 
came in by the Court, and then the Court was the diſſeiſor. 
Sed hoc non allecatur by all the Judges, for the new officer 
is to look to that at his peril: and if there was no cauſe of 
forfeiture in the old clerk, then the new clerk ſhall be 
adjudged diſſeiſor of an officer, for the Judges cannot be 
officers, &c. And by the opinion of the Court, although no 
record was entered on the rolls of the cauſe of forfeiture, or 
of the diſcharge of Vaux, yet when the LoRD MouxTacue, 
who was Chief Fufticc, diſcharged him with aſſent of his 
companions openly in court by parol, calling Faux unto him, 
which was fully proved, this was a good diſcharge, and no 
cauſe of aſſize to the plaintiff; wherefore, &c. And aſter- 
wards the jury found againſt the plaintiit in every thing. 


> — — . — — * 


The Qucen o2aiaft Auſtin. 


ENRY 8. by his letters patent bearing date the 
31it year of his reign granted the manor of Ea/?- 
farleigh in Kent to Sir Thomas Tat, knight, and the heirs 
male of his body begotten. And afterwards the ſaid Sir T. 
by indenture bearing date the 33d year of Henry 8. leaſed 


the ſaid manor to one Auſtin for a term of thurty-lix years, 


(65) 


rendering and paying therefore yearly to the ſaid Thomas, 
his heirs, and aſſigns, thirteen pounds, &c. waercupon the 
leflee, entered. And afterwards the ſaid Sir Thomas died 
ſciſed of the faid reverſion, which deſcended to Sir Themas 
Mat as ſon and heir male; which Sir Thomas accepted the 
rent of the termor, and then had iftuc Arthur Myat now 
alive: and afterwards the faid Sir Themas MN yat the fon 


committed treaſon, for which he was attainted at common 


law, and the attainder afterwards confirmed by parliament, 
and that he ſhould loſe, and forfeit to the queen and her 
heirs, all his manors, lands, reverlions, rigats, and here- 
ditaments, of any eitate of iul.critanice, with 2 general faving 
to all ſtrangers, &c. and that the queen mould be deemed 
and adjudged in actual and real poſibiian. 
information of intruſion in tac exclicyuer brougtut ag unſt 


And u pon an 


; the 


If one execute an office 
by appointment ot the 
Court to which another 
hath right, he is a diſ- 


Cor. 
1 


[ Booth Rea! AN. 28 5.] 


39. H 6. 34. 
N. B. 131. 2. b. 


1. Rcl Rep. 452. 
Opinio, 4. Co. 25. 2. 
67. b. Plow. 492. a. 


[ Hardr. 127.] 


Tenant in tail of the 
giſt of the king leaſes 
for years and dies, his 
heir accepts the rent, 
and is afterwards at- 
tainted ; the king is in 
by reverter, and ſhall 
avoid che aſa, norv.th- 
ttanditig the acceptance 
0: rent. 

Plo. 560. a. 7. Co. 8. 
b. Supra, 107. b. Di- 
er, 188. 

Co. Lit. 46. 

$. Co. 71. 8. 
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13. H. 6. 14. the ſaid Auſtin the termor, this caſe appeared in the bar. 
= "x _ And upon the bar the Attorney General demurred in law: 


and note, that it was ſurmiſed in the information, that the 

ſaid manor was in the hands of the king and queen, by 

reaſon of the attainder of the ſaid Thomas I/yat. 
To an information of (66) And the defendant pleaded the caſe as above without 
— we 7 making a profert Ca) to the Court of the letters patent made 
fert. by Henry 8. to the ſaid Sir T. the father, Note this; and 
Cr. Term Rep. 149, alſo the reſervation of rent to himſelf, his heirs, and aſſigns, 
rr a. Bul. as above. Note this rent, and whether it deſcends to the 
10. Co. ga, 4 7. 31. heir in tail; for the * deſcent was pleaded of tae reverſion 
H. 6. 4. 14. Dier, 29. only, without ſpeaking of the rent; and alſo that it defcended 


. Plow. $1. b. 148. : g F a i 
4 Co. 100. Mor, * to the ſaid Sir Thomas the ſon, as ſon and heir male of the 


LH 24: body of the ſaid donee, &c, when it may be well intended 
1 5. b. ] that he had another heir, 5. a daughter of his eldeſt ſon, to 
whom the rent deſcended, or to his executors; wherefore, 
&c. And, Whether the queen ſhall be concluded by this 
acceptance of rent by, &c. and, Whether he ſhall be ad- 
judged in merely by the ſaid T. . who was attainted, fo 
that ſhe cannot avoid the term as long as there is any iſſue 
cf the body of the patentee in full life, or not? was the 
matter in law. And in the next Term, upon argument at 
Dyer, IF 1 2 bar and bench in the exchequer, judgment was given for the 
— 8 26. NO lady the queen againſt Auſtin; and for the matter in law, 
* 1. as BROOk, Chief Baron, ſaid; for it was holden that the 
[:. H. H. P. C. 254. entail was utterly extinct and determined, and then the 
= 1885 *.* queen is ſeiſed of her old fee-ſimple executed, and cannot be 
adjudged in of a fee- ſimple determinable upon the tail, for 
then there would be two fee-ſimples in the queen, which 

vould be abſurd. 


(66) M. 6. Jac. Needbam and Poole's caſe | Yelv. 149.] in B. R. It was adjudged by 
the Court, that if there be tenant in tail, remainder in tec, and he in remainder give land 
to the king ſo long as I. S. has hcirs of his body, if tenant in tail make a leaſe for years, and 
Js ee fob treaſon, the king ſhall not avoid the lcaſe. Aiſo it was agreed in that caſe, 
that if the eſtate had been limited to the king and his heirs, fo long as owe has heirs male of 
his body, if he die leaving a daughter at the time of his death, and à fon be born afterwards, 
the eſtate is determined, 


— = — ———— i 


mma. 


(a) By 16. and 17. Car. 2. c. 8. after | profert in cid, &c. but the Court ſhall give 
verdift judgment ſhai! not be ſtaid or re- | judgment according to the very right of the 
verſed * default of alleging or bringing | cauſe without regarding any ſuch omiſſion 
into court any deed mentioned in the plead- | or defect, except the ſame ſhall be ſpecially 
ings. And by 4. Arn. c. 16. no advantage | ſct down and ſhewn for cauſe of demurrer. 


or exception ſhall be taken for want of a 


Teri] 


. W. 


is 


_ 


— 1 — hos 
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Teril againſt Dune. 
(67) A COVERT, in an indenture was, that Dune, 


who was leſſee for years of certain land, ſhould 
not cut any trees whereby they ſhould be waſted; and the 
defendant cut ten oaks, &c. by which the covenant was 
broken: and upon this the leſſor brought an action of debt 
for forty pounds upon a bond indorſed for the performance of 
the covenants, and aſſigned the breach in cutting twenty oaks, 
whereby they were waſted. And the defendant pleaded, that 
he did not cut the aforeſaid twenty oaks, or any of them, in 
manner and form as, &c. And the plaintiff replied, that he 
did cut twenty oaks, as he above alleged, and this he prayed 
might be inquired of by the country: and the faid defendant 
did the like. And it was found at ui privs that he did cut 
ten oaks, Ec, And it was much debated whether judgment 
ſhould be given upon this verdict, or not: and at length 
judgment was given for the plaintiff, For although the 
whole allegation of the breach of the covenant was not 
found for the plaintiff, ſtill enough is found to make the 


[ 115. b. 


In debt on a bond for 
the performance of co- 
venants, breach that he 
cut clown twenty oaks 
— plea that he did not 
cut down twenty oaks, 
nor any of them—a 
verdict that he did cut 
down ten will ſupport 
the declaration. 


Co. Litt, 282. a. 2. 


Rol. Ab. 706. 2. Le- 


on. x00, Cro. Car. 84. 


2. Co. 24 B. N. C. 
47. 2. Rol. Rep. 186, 
187. 9. Co. 14. Hob. 
52, 53. 3. Cro. 892. 


[ Cro. Car. 215. . 
Term. Rep. 666. Poſt. 


370. pl. 58.] 


Dier, 219. 5. Co. 56. 
Lit. 113. b. 9. H. 5. 
1. 13. 0 K 8. 

b. 33. 25. b. Bro. 


defendant forfeit his bond; and the reſt that the plaintiff ine, 80. 8. Annvity, 


alleged was only ſurpluſage, and not double matter; where. 
fore, &c. 

A like caſe was ſo adjudged, Trin. Term, 22. Elix. between 
IVolman and Ellis, in the laſt roll 920. of Hilary Term, 
where the obligor was bound that he ſhould not do waſte, 
&c. And he pleaded firſt in bar, that he had done no waſte, 
&c. And the plaintiff replied that he did waſte, s. in cut- 


ting twenty oaks, &c. And the other rejoined, that he did 
not cut the ſaid twenty oaks in manner and form as the faid 
plaintiff had alleged, and of this he puts himſelf upon the 


country, &c. And it was found by verdict, that the defen- 


dant had only cut ten oaks, and the jury prayed the advice 


of the Court. 


33. Br. Waſt. 224. 
Dy. 32. 175. 


Wormax v. ELL1g, 


3. Cro. 84. 


[ Bul. Ni. Pr. 299. 1. 
Term Rep. 239, 240. 
659. 3. Term Rep. 
643. 4. Term Rep, 
558. ] 


(67) M. 30, 31. Eliz. Rot. 610. Bord v. Richard/mm [ Cro. Eliz. 142. J. Debt on bon 
to pay one hundred pounds at a certain day and place, the defendant pleaded performance, 
and the jury found payment before the day at another day and place, and judgment that 
the plaintiff ſhould be barred, [. and 5. Az. c. 16. F. 12.] 

43. Elix. between Mrred:th and Broten | 2. Rol. Ab. 703. pl. 13. J, it was adjudged in 
B. R. in an cjecrione firme, ſuppoſing the ejection out of ten acres, and the jury finding the 
circumſtances only in four acres, that the plaintiff ſhould recover thoſe four acres. But 
+ Dame Baſkervil's caſe in 29. Eliz. was aſſize brought of a park containing fixty acres, 
and the jury found the diſſeiſin of thirty acres only, and adjudged againſt the plaintiff for 
all, But note here the park was an entire thing. : 


Ryder's 
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* Ryder's Caſe. 


RavurenRYDber by CaTHaring | | The fame Ravuren RY DER by MATILDA 
his firſt wife had 1flue his ſccond wife had iſſue 


— —-— 3 — 1 — Fon 
1 Thomas I Eleanor marricd | | © | | Elzabcth married 
| | Henry Ryder 77 3 | 
— — to John Ajke dead withour iſſue. to William Accomm! | 
3 — — — Is GSO OEM — — —— 
Jobn Ryder 


died without iſſue. 


Robert Aſee £7 
| the now . | pant Acclome. | 


—_ 


iam TN (68) THE faid Thomas Ryder by his laſt will deviſed his 
actin lands and tenements to John Ryder his fon and 
Lit. 624. 27. H. 8. 27. the heirs male of his body; and for default of ſuch iflue, the 
** remainder to the heirs male of Sir Radulph Ryder, knight; 
and fot default of ſuch iſſue, remainder to the right heirs of 
the ſaid Thomas Ryder for ever. 

MEmorRAnDum, That the ſaid Henry Ryder had poſſeſſion 
of the lands, &c. and by his laſt will in writing deviſed the 
faid lands to one John Ryder in tail, who late was the cof- 
ferer of the king's houſehold, which John had iſſue John 
Ryder, who now is to ſue out his livery. And note, it was 
found by office after the death of the ſaid H. R. that he was 
thereof ſeiſed in fee, which was falſe if no diſcontinuance was 


Lit. 139. made by him in his life-time. Jdeo guere. 


Deviſe by tenant in tail is not a diſcontinuance, for it does not take effect till after his 
death. [ See Co. Litt. 334. b.] Sce the Abridgement. 


Whether a vicarage be. (69) THE Archbiſhop of ork, in 5. & 6. Ed. 6. certified 


the biſhop ating the in the late Court of Firſt Fruits and Tenths by 
obſtinate refuſal of the a 5 5 
— — theſe words, We have applied all manner of diligence by 


and firſt- fruits? ce our ſub- collectors through the tohole dioceſe of York, and we 
2. Keb. 323. 432, 1. © have found F. C. Ficar of Gargrave, refuſing to pay the 
1 « ſubſidies of his vicarage, who can by no fear of puniſhment 
de 2 * ane. «© be brought to the payment of the ſaid ſubſidy, but perſeveres 
SORE e cen his malicicus obſtinacy:“ Quære, Whether by this cer- 

tificate the vicarage he void, or not? See Statutes of Sub- 
LO ſidies granted by the Clergy, &c. 2. & 3. Ed. 6. [ c. 20, 
c. 10. ] $ 3] and 26. H. 8. [e. 3. 18.] 


See this infra, 237. a. pl. 29. that it is % fudfo veid, B. N. C. 5 323. 


Mount 


us 
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Mount againſt Hodgkin and Another. 
(790) A 


MAN made a leaſe for a term of years by inden- 
ture bearing date the 3oth day of Auguſt, 23. H. 8. 


the term to commenee at the Feaſt of Saint Michael the 
Archangel then next enfuing, and to continue to the end of ; 


twenty-one years, &c. And afterwards the ſaid leſſor, by 
indenture reciting the former leaſe, and that it bore “ date 
6. Auguſt in the year aforeſaid, which was a falſe date, de- 
miſed and granted the land to a ſtranger within the term, to 
have and to hold to him, &c, for the term of twenty-one 
years, immediately after the expiration and end of the firſt 
leaſe and indenture, &. And afterwards the ſecond leaſe 
took effect and commenced ; and this ſecond leaſe was in 
queſtion in pleading, which pleading was, that the firſt leaſe 
bore date the 3oth day, as the truth was; and a traverſe 
taken, that the ſaid leſſor did not demiſe, &c. to the ſaid 
ſecond leſſee in manner and form as above alleged. And, 
Whether this iſſue be, ſo that he did not demiſe, or not, by 
reaſon that © in manner and form refer to the whole leaſe, 
and no ſuch leaſe was made bearing date the 6th day of 
Auguſt, &c. ? therefore quære. And note, the ſecond leaſe 


was pleaded, with the recital of the true date of the firſt leaſe, 


s. the 3oth day of Auguſt, but upon the ſhewing thereof in 
evidence it appeared a plain variance as above. And yet at 
length it was adjudged, that modo et forma are of no ſigni— 
fication here ; and the indenture of the ſecond leaſe was ſpe- 


cially found in hæc verba by the jury, praying the advice of 3 


the Juitices, whether a demiſe by the ſaid indenture was a 
demiſe modo et jarma as pleaded, and if it bc a demiſe, then 
the jurors aſſeſs damages, Kc. 


(70) Eafl. 37. Elix. C. B. Skinner v. Gray and Gil es [ Bro. Ent. 418." 


al! Dad ſ-itin within fifty years by the hands of J. 


C 116.4. 


A ſecond leaſe which re- 
cited a former one un- 
der a faiſe date being 
pleaded, and the true 
date alleged in the plead- 
ing, is good on non de- 
miſit meds er forms, and 
the variance immaterizl. 
Lr. And. 3. Bendl. 38. 
S. C.] 


Dier, 195. 93. 10. Car. 


Cro. 399. R. 212. 242. 


437. 


1. Mar, 95. b. 1. Inſt. 
46. b. 


*[116. b, | 


[ Sce Mr. Hargrave's 
note (10) to Co. Lit. 


46. b.] 


[Bu!. Ni. Pr. 300, 301. 
2. Bac. Ab. 663. ] 


43% i. & 6x. d. gk. 
& 30. Plow, 8 f. b. Lit. 
114. a. 483. 2. Ro. 
Ab. 632. Hob. 75. Bro. 
Leaſes, 62. 


One avowed ard 


; pl. zintiff tra 1 without this that 


he was ſriſed do i formulw, Sc.; the = ry found” tha: he was ſeiſed within ſifty years by 


the hands of J. . and adjudged for rhe avowant. 


Art becauic ihe words of this ſecond leuſe made to the ſecond leſſee as above were, #9 


1% ave and to hold to the ſed Lamooarne 157 ee uWu the end nf thir y 1 ay s 


* :2.7:ediately aſter thr demiſe and ind-utur: of he 


then Rent en, Ang 


8 8 
al firft I.ſſees full ended an 4 expirecd,' : 


and were not ts have and 19 hol: after the [aid deruſe and indenture of the ſaid fri tefſees 


© fre 4 ended, 


the ſaid leaſe made to the ſecond leflee is good, not ithſtanding this falſe 


. — of the 6th of Augu? mentioned in the ſaid indenture, fr this recital was as void, and 
the faid leaſe made to tu fecond leſlee took effect by the demiſe and the habendum. And 10 
was the opinion of all the Judges of C. B. upon the view of all the indentures; wherefore 
the {aid parties proceeded to illuc upon the demiſe; and this was found with the Plaintiff 
upon a verdict at large, w nercupon he had judgment, according ta BEN DTOH C38. pl. 51. J. 
Sce 21. II. 7. 38, 39. 


. Ibgrave 


[ 116. b.] 


Bargain and ſale by in- 
denture ſubſequent to 
the ejectment, pleaded 
as ſuch in ejectione firmæ, 
is bad ; it ſhould be as 
a releaſe or confirma- 
tion ; and the plaintiff 
cannot reply, he did not 
grant by his deed, but 
- muſt either deny the 
deed or that he had any 
thing at the time. 


3. E. 6. 83. Aſſ. de 
Portione Decimarum. 
45. 16. H. 7. 3. 7. A 
26. H. 8. 2. b. Dier, 
29. 115. 117. b. 258. 
9. Car. Cro. 301. Styl. 
Rep. 101. 


[Co. Lit. 159. 3. Black, 
Com. 206. 


2. Rol. Ab. 45. 


Shep. Touch. 242, 
243. 
Perk. 85, 86. Dier, 91. 


il. 


9. E. 4-6. „ 
23.8. H. 7. 1. 1. 
Init. 355. b. 

Note, that a bargain and 
{ale may be ple:ded as 
a rileaſe or confirma- 
tion. 

20. E. 4. I. a. 43. E. 3. 
J. b. 9. 21. E. 4 47: 
13. 38. F. . 6 
H. . 6. 21. H. 7. 2. 
19. H. 8. 12. 


Lit. 495. 31. Aſſ. 24. 
28. H. 6. 67. Ante, 
209. b. 
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Ibgrave againſt Lee, Knight. 


(71) IS SRAVE brought ejectione firmæ for certain tithes 

of corn and hay in D. near the town of Saint Al- 
ban's, againſt Sir Richard Lee, knight; and ſuggeſted him- 
ſelf leſſee of a term of years as aſſignee of Sir Francis Brian, 
knight, to whom Henry 8. by letters patent made a demiſe 
and grant for the ſaid term: and ſhewed the letters patent of 
the leaſe, &c. and ſuppoſed the ejectment in the 35th year of 
H. 8. and the writ was for a term not yet expired; and the 
defendant pleaded a grant, bargain, and fale of the plaintiff 
himſelf in bar by indenture made in the firſt year of Edw. 6. 
of all the eſtate, term, title, and intereſt of the plaintiff: to 
which the plaintiff replied, and maintained his count, « with- 
out this that he grant-d, bargained, and ſold by the ſaid 
« indenture his whole eſtate, term, &c. prout ;”* ct alii 2 
contra. (72) And now the jury was at the bar ready to give 
their verdict, And exceptions were taken that this was a 
jeofail : firſt, becauſe the time of the ejectment is not ſuf- 
hciently anſwered, for it is ſuppoſed that the ejectment was 
in the 35th year, wherefore the leſſor had only a right in the 
term, and his right cannot be extinguiſhed except by releaſe, 
or confirmation made to the ejector, who by preſumption 
{hall be intended to be in poſſeſſion at the time of the inden- 
ture made, as appears in the cafe of 6. H. 7. [S. a.] of a 
gitt of the goods to the treſpaſſor: and alſo here the term is 
not the principal to be recovered in this writ, but damages 
are the principal, and the term (if any part be to come) is 
only acceſſary or incident, per SAUNDERS; and then this 
indenture ought to have been pleaded as a releaſe or confir- 
mation. And the other exception was, that the plaintiff 
ought to take his traverſe to the deed, he being privy to it, 
and not that he did not grant by the deed; for here the thing 
is a tithe only, which cannot paſs without deed, But by 
STAMFORD, Ju/tice, he ought to have pleaded, that he had 
nething in the term ut the time of the grant made: as if a 
man would avoid a releaſe pleaded againſt himſelf, he ſhall 
ſay, that He to whom the releaſe was made had nothing at the 
time of the releaſe made, and fo avoid his deed ; or otherwiſe 


(51) Trin. 8. Jac. the Court agreed that the action lies, and Faft. 31, Flix. agrees alſo; 
whence note that the leſſee may have &2&one firme although the reverſion be in the king : 
wiereforc it ſeems that the ejector by his entry has gained the land, 2. H. 6. 6. Co. Lit. 


£39. a. 


to 
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to have pleaded non 2 factum, and not as above. And for 


theſe cauſes the jury was diſmiſſed, and a repleader awarded 


by the Judges. 


CC u— . — 


Hall againſt Wiſeman. 


(73) FRORERT HALL brought a writ of ſecond deli- 

verance againſt John Wiſeman for taking a barge 
at Graveſend in a certain place there called the K:ng's Stream 
of Thames. And Wiſeman avowed the taking for four ſhil- 
lings of an annuity or annual rent being 1n arrear for three 
years at the Feaſt of Saint Michael next before the taking; 
and ſhewed, that one Love was ſeiſed in fee of the common 
paſſage or ferry over the river Thames at Graveſend, com- 
monly called Graveſend Ferry; and that F/iſeman himſelf 
was ſeiſed of a meſſuage or common inn, called the George, 
in Milton near Graveſend aforeſaid, in fee; and preſcribed that 
he and all his anceſtors, and all thoſe whoſe eſtate he hath 
in the meſſuage or inn, have uſed to ſuſtain and repair a pier. 
of the bridge at Graveſend aforeſaid, in conſideration whereof 
he and his anceſtors, and all thoſe whoſe eſtate he hath in 
the meſſuage, have had of the faid Love and his anceſtors, 
and all thoſe whoſe eſtate he hath in the ferry, the ſaid an- 
nuity and rent of four ſhillings per ann. payable at the Feaſt 
of Saint Michael at Graveſend aforeſaid; and preſcribed 
alſo, that for the non-payment Viſeman and his anceſtors, 


&c. have uſed to diſtrain any barge in the ſaid place where, &c. 


appertaining or belonging to the faid ferry, and to retain it 
till they were ſatisfied, &c. and ſhewed in fact, that the 
bridge was well repaired and ſuſtained for all the ſaid term 
of three years, and alſo that the barge was appertaining 
and belonging to the ſaid ferry, &c. And to this avowry 
Gawpy demurred in law. 


— U——̃— . — i]nUUU:Z::— 


* Stubbe's Caſe. 


(74) CCESTUY QUE USE in fee before the ſtatute 27. I. 8. 
c. 10.] deviſed the land by his laſt will to his wife 
during her life, ita quod ſhe ſhould not do or permit any waſte, 


1117. 4. J 


Whether a ferry- boat 
may be diſtrained for 
an annual rent payable 
by preſcription by the 
owner of a ferry on con- 
ſideration of keeping the 
pier of a bridge in re- 
pair ? 

F. Avowry, 192. Da- 
Vis, 57. 11. H. 4. 13. 
Regiſt. 81. 26. H. 8. 5, 


10. Co. 59. 


5. Co. 78. b. Gray's 
Caſe, 14. H. 8. 25. 
Choſe de Common Pro- 
fit. 

26. H. 8. 5. 30. Aſſ. 6. 
rt. 
What Things ſhall be 
d:ſtrained. 


[ Carth. 357. 1. Id. 
Raym. 384. and ſee 4. 
Term Rep. 565. 2. Bac. 
Ab. 108, 109. 2. Com. 
Dig. 119, 120. | 


* 11 © ] 
On a Re, of land by 
a ceftuy que uſe to his 
wite tor life, ita u ſhe 
ſhould not waſte, re- 
mainder after her death 
to the younger ſon in 
tail, Who ſhall enter ior 


(74) See infra, 126. b. 10. Co. 40. b. This remainder deſtroys the condition, ſo that 


& heir cannot enter. 


renter 


{ 317. b.] 


the condition broken ? 
alſo, Whether by ſuch 
entry the remainder be 
defeated ? u. | 
Dyer, 30. 74. 122. 204. 
Plow. 412. N. B. 201. 
C. Perk. 831. 
{Swinb. Wills, 149, 1 50. 
Shep. Touch. 401, 402. 
1. Eq. Ab. 105. note (a). 
Fearne Cont. Rem. 193. 
195. ] 


If tenant in tail make a 
feoffment upon condi- 
tion, and die leaving two 
filters inheritable to the 
entail, and one levies a 
fine of the whole fur 
releaſe to the feofice ; 
Whether this is a bar to 
the other for her moiety 
after the five years? gu. 


32. H. 8. c. 36. Raſt. 
Fines, 9. 2. Inſt. 517. 
1. Anderſ. 37. Bendl. 
27. [ Shep. Touch. 24. 
Cruiſe on Fines, 104. 


Pleading a demiſe ſor liſe 
to commence after the 
death of A. is bad, no 
livery being ſhewn to 
paſs an immediate, or 
attornment (a) to paſs 
a reverſionary intereſt. 
Pleading “y indenture 
«c git. Arg a demiſe from 
4 4.” is not ſufficient 
averment that A. de- 
miſed. 


Dy. 29. b. 115, 116. b. 
Nete that the letters pa- 
tent were nct ſhewn in 
28. H. 8. 29. pl. 199. 
10. Co. 92,93. Dr. Lev- 
ficld's Cafe, that they 
ſhould be ſhewn. 


88 nt. — —— 


Eaſter Term, 2. and 3. Philip and Mary. 


remainder after her deceaſe to his ſecond ſon in tail, and died, 
And after the ſtatute the wife did watte : quere, Whether the 
heir of the deviſor or the feoffees, or he in remainder, ſhall 
enter now for breach of the condition? and, Whether by 


ſuch entry the remainder be defeated, or not? quæꝛre bene, 
for it is a good caſe. 


 ——————— cw —xp7ĩʃr1 


(75) HN S. tenant in tail, made a feoffment upon 
condition that the feoffees within one month ſhould 
make back an eſtate in fee to the ſaid F. S. and if he died 
before any eflate or any requeſt made, that then the feoffees 
ſhould make eftate to a ſtranger in fee. FJ. S. the feoffor died 
without iſſue (no eſtate being made back to him, or any re- 
queſt made by him), having two ſiſters inheritable to the 
entail, and one of them levied a fine of the entire land ſur 
releaſe tantum with proclamations to the ſtranger being in 
poſſeſſion of the whole ; and the five years paſſed : Whether 


this fine be a bar to the other ſiſter for her moiety and part, 
or not? quere. 


— ow ——— 


Jones againſt Weaver. 


(76) JN REPLEVIN, the defendant made conuſance as bailiff 


to one Sentloo for damage feaſant, ſuppoling that 
Ring Edward 6. leaſed the land to one A. B. for a term 


of years, who granted parcel of his term to the ſaid Sent loo, 
and ſo concluded for damage feaſant : to which the plaintiff 
pleads, that long before the ſaid King Edward had any thing 
in the land, one John, late Abbot of K. was ſeiſed of it in fee 
in right of his church; and being ſo ſeiſed, with the aſſent of 
his Convent, by indenture bearing date 14th year of H. 7. at 
D. (where the land was) witneſſing that the ſaid Abbot and 
Convent, after the death of F. P. and A. his wife, and J. IV. 
and A. his tie, demiſed and delivered to the ſaid plaintiff 
the ſaid land is hee to him for the term of his life, as by the 
ſaid indenture more fully appears; and that before the ſaid 


— — 


(a) Now by 4. Vun. c. 16. H 9. attorn- 
ment is rendered unnsceſfary; and by 11. 


* — 


(49. 2. c. 19. in {ome caſes, abſolutcly void. 
See Dougl. 282. 


time 
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time when, &c. the ſaid two huſbands and their wives died, 
after whoſe death the ſaid plaintiff entered, and was thereof 
ſeiſed in his demeſne as of freehold, and being ſo ſeiſed put 
his cattle into the ſaid place in which, &c. (77) And the 
defendant maintained his avowry, and traverſed this leaſe of 
the Abbot and Convent; upon which they were at iſſue. And 
the jury gave a ſpecial verdict, and found the leaſe as above 
verbatim ; but they concluded, that they had no letter of at- 


torney to make livery of ſeiſin in the indenture, as appeared 


to them. And they prayed the advice of the Juſtices whether 
it was a good leaſe in law or not; and if, &c. they aſſeſs da- 
mages for each party, if, &c. | 

And upon this verdi& the Court“ awarded a repleader, 
becauſe a ſpecial verdict cannot be given upon a ſpecial iſſue 
joined; wherefore the Court awarded that they ſhould com- 
mence to plead a-new at the avowry ; and fo they did. And 
the defendant made another conuſance like the firſt verbatim, 
and the plaintiff pleaded in bar as above verbatim; and 
thereupon the plaintiff demurred in law. And without any 


argument at bar or bench the bar was adjudged inſufficient, 


for the leaſe made by the Abbot and Convent as above can- 
not be good, for it did not take effect as a leaſe immediate, 
becauſe it was to commence after the death of two huſbands 
and their wives, and nothing in their lives, and it does not 
appear that any livery of ſeiſin was made. And alſo as a re- 
verſion it was not good, for no attornment was pleaded, &c. 
And alſo the form of pleading the indenture as above, 5. that 
by a certain indenture witneſſing that they demiſed, does not 
ſhew in fact that they did demiſe, but that the indenture wit- 
neſſed that they demiſed, which is not fufficient (6), any 
more than the pleading in 21. E. 4. [ 49. a. b. pl. 6. / fin.] 


[ 117. b. ] 


Dowman's Caſe, 9. Co. 
12. 14. a. 


Dyer, 19. 


{ Cro. Eliz. gos. Shep. 
Touch. 212. ] 


Ein a] 


[There cannot be a ſpe- 
cial verdict upon a ſpe- 
cial iſſue. Put ſee 5. 
Com. Dig. 157. Bac. 
Ab. Verdict (D).] 

Dyer, 114. b. 184. 7. 
9. H. 7. 4. 5. & 13. b. 
2k 22. H. 6. 14. 19. 
19. E. 4. 1. Plow. 92. 
2. Co. 12. 3. Cro. 245. 
cont'. 1. Inſt. 226. b. 
227. b. 9. Co. 7. cont- 


e 
94. A. 3. Mar. 12 5. b. 
36. H. 8. 58. b. 23 
El. 377. 2 Ylow. 345. 
149. 4. 8. Co. 18. 82. 
22. E. 4. 8. Plow. 126, 
28. H. 6. 4. Bro. Picad- 
ings, 110. Dyer, 115. h. 
386. BD. D. 254: Þ. 
P.ow. 122. 2. Cr0. 537 


(77) E. 35, Eliz. B. R. in f Hert's Caſe by FENNER that he argued, and it was fo 
adjudged in C. B. that a repleader may be after a demurrer, according to [q. H. 6. 38. 2.] 


Þ+ 35. H.6. 19. a. 
Cowp. 510. Dougl. 396. ] 


Dr —— 


[ 18. Vin. Ab. 570. 4. Bac. Ab. 129. 5. Com. Dig. 155, 156. and ſcs 


—c 


2 


%) What was ſufficient pleading of ſuch | ſee 2. Salk. 515. cant“; and in debt on a 
indenture formerly was the ſubject of nice | charter party, though it be not a covenant, 
diſtinction. It ſeems to have been holden ill | 2. Lev. 74. Bur the utual mode of plcad- 
to ſay, ©* by an indenture Sc. ib is witreſed | ing at prelent is in ali caſes to follow the 
© that A. med, in all pleas, avowries, | words of the indenture, as on a leaſe, “by 
and replications, Cro. Jac. 337. Cro. Eliz. | © a certain indenture made, &c. at, &c. it is 
195. 1. Saund, 274. 2. Saund. 31g. and | © „»nnefed that 4. did demiſe, &. and 
in a declaration in debt on a demiſe, 1. Lut. this is never chiettcd to, nor docs it at all 
535. But in a declaration on a cavenant it appear to want further averment. See Cowep. 


was holden good, 1. Lutw. 330. Cro. Elz. 655. 
195. Cro. Jac. 383. 537. Sid. 373 But 


Dougl. G67. 


g. that 


— — — — — * 
SS 


[ 118. a, ] 


1. Rol. Ab. 143. 


In the king's bench, in 


a a bill of treſpaſs laid 


in Middleſex, the de - 
fendant need not be 
charged to be in the 


cuftocty of the marſhal. 


After iſſue joined, the 
king died, and a precept 
was made to the ſheriff 
without writ or tee of 
the Chief Juſtice to 
reattach the defendant, 
and a hab. corp. againſt 


the jury, and holden 


good in B. R. 
22. H. 6. 24. 7. Co. 30. 


Diſcontinuance, 23. 


DI. E 6. 7. C. 2.] 
t Keble. 483. 


7 Co. 29. 


T5. Com. Dig. 19.] 


* [ 118. b.] 


&« en connect have their 
« cattle geing upon the 
c mon, but J. B. ard 
&« Fi children cuil! Aill 
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s. that it appears by the record, that, &c. And for theſe 
cauſes the defendant had a return of the cattle to retain to 
him irrepleviſable for ever. And the plaintiff took nothing 
by his writ; and a writ de retorn. habend. was awarded; and 


alſo in the ſame writ the ſheriff was commanded to enquire 
of the damages, &c, 


—— EE nao 


Newdigate againſt Auncel. B. R. 


(78) JN B. R. a jury appeared between Newdigate plain- 
tiff and Auncel defendant, to try an iſſue of not 
guilty joined between them upon a bill of treſpaſs commenced 
in Trinity Term, 38. H. 8. and note, that the bill does not 
ſuppoſe the defendant to be in the cuſtody of the marſhal : 
guære hoc. And there was no continuance from the time of 
the death of the ſaid king, nor any re-attachment ſued : and, 
Whether this was a diſcontinuance becauſe it was by bill? was 
moved as a doubt. And by the opinion of the Court in 
10. E. 4. [13. b.] at the reſtoration of H. 6. [M. 49. H. 6. 
pl. 1.] it is neceſſary to ſue out a re- attachment: and ſee in 
T. 20. H. 6. [ 42. pl. 19.] the contrary ; but that was a bill 
of + deceit brought in the bench by an attorney by privilege. 
And the defendant imparled, and there was no continuance 
to another day, ideo guzre inde, But the truth of the caſe 
was otherwiſe than is above reported, for they had a re- 
attachment upon the file of the next Term after the king's 
death ſued out againſt the defendant, and a habeas corpora 
againſt the jury by a precept to the ſheriff of Middleſex only, 
without any writ, and without the te/fe of the Chief Juſtice. 
And yet that was holden good enough in that court, and 
their common practice there; and alſo that the defendant 


need not be in cuſtody of the marſhal, when the action there 
is laid in Middleſex. Note this. 


+ Orig. dette, 


— — —— — 


* Hawley againſt Barber in Error. 


(79) Þ4 R ER brought an action upon the caſe againſt 
Hawley for ſlander, s. for theſe words, * John 
« Barber and bis children be falſe thieves : men cannot have 


« their 


Tn 
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« their cattle going upon the common, but they will kill them © themwith B. deR ar 


| actionable d (a). 
« and eat them: William Bolt miſſed nine ſheep, and by God's pie 25 k * as 
« þ—— he hath tilled them with his dogs and eaten them in 4 Leon. 121, 


« is houſe : they be naught, they be naught, all is fiſh that Dyer, 75. ©. 


| FE { Bul. Ni. Pr. 5, 6 2. 
« cometh 16 net.” And the defendant juſtified other words Black Rep. 79 1. Cowp. 


without this that he ſpake the aforeſaid words, &c. And it 276. 5. Burr. 2698. 


was found by the jury, that he ſpake theſe words, to wit, 
«© Men cannot have their cattle going upen the common but 


ce John Barter and his children will till them with Barber's 


« Jogs;” and as to the other words he did not ſpeak, &c. and 


aſſeſſed the damages at four-pence, and coſts at fix ſhillings 
And upon this verdict judgment was 


and eight-pence, 
given in C. B. and for this a writ of error was brought, 
and the error aſſigned only in this matter, &c. becauſe the 


words found by the verdict are not ſuficient to maintain the 
And for this cauſe the judgment above was 


action, &c. 
reverſed, which note Michaelmas Term after. 


— — 


(a) Heis a bad man, he boygh! nails of 
James Graham thut were fiolen out of Greve'"s 
yar, and I can prove it, are not actionable 
words, unleſs coupled with {ſpecial damage; 


N — 1 hs — 


Michaelmas Term, 


2. and 3. Philip and Mary. 


Thrower againſt Whetſtone, 
1) D EB T was brought by one Thrower againſt Vpet- 


ſtone, haberdaſner of London, in the exchequer, upon 
a bond for one hundred pounds made to him by the name of 


Robert Thrower warden of the gao) of Ludgate, in which 
bond Jhetſione with another ſurety was bound for one Mpbit- 
ington, and he himſelf was alſo bound with them, (which 
I hitington was priſoner there upon a capias utlagatum in 
detinue). And the bond was indorſed with divers articles, 5. 


for the ſafety and diſcharge of the obligee, and for the pay- 


ment of the charges and fees of the priſoner, and for the 
rendering of his body to priſon at all times upon a ſum- 
2 


no innucndo that he knew them to have been 
ſtolen is ſufficient without it. 
L:ppanc!, Guild. Sit. aft. Irin. 28. G. 3. B. R 
coram Lord Kenyon, AS, 


Duncan V- 


To debt againſt a ſurety 
on a bond given by a 
priſoner in Ludgate and 
himſelf conditioned 78 


fame tarmleſs, and diſe 


charge fees, and render 
his bedy at any time, 
plea, cenditiors prrjormed 
ger.c1ally, i bd. 

Whether the Court are 
cx icio bound to take 
notice of ſuch bonds 
being made in other 
form than is preſcribed 
in 23. H. 6. c. 9. the 
defendant not having 


pleaced it? gu. 
mons, 


* [ 119. a. | Michaelmas Term, 2. and 3. Philip and Mary. 


Dy. 25. 323, 324-364-2. mons, &c. and other points which are compriſed in the 
1 a. E ba, ſtatute 23. H. b. c. 10. | g.] concerning bonds to be taken by the 
ſheriff, gaolers, and other officers, &c. And the defendant 

; demanded oyer of the bond, and of the indorfement, and had 

| it, and pleaded in bar conditions- performed, and for the in- 
ſufficiency of the * plea the plaintiff demurred in law. 

L.. Lev. 303. Kell. 95. b. (2) And the truth was, that the plea was faulty and inſuf- 
1. Sid. 215. Cowp. 578. ficient, but the defendant would take advantage of the ſta- 
tute which avoids bonds made in other form than is limited 

1 Ok -6.b. by the ſtatute aforefaid, becauſe the act is general, and there- 
37. H. 6. 1. b. fore the Court is bound ex officio to take notice of it, although 
it be not alleged by the party. And, Whether the Court is 

bound to do this, or not? was now all the material queſtion 

in the caſe. Note, in the caſe above the gaoler was not 

bound by the ſtatute to take bond and ſureties, although it 

were offered and required, becauſe MHitington was not 

bailable by the ſtatute, for he is compriſed within the ex- 

ception which extends to ſeven perſons, and an outlawed 

perſon is one; wherefore, &c. (3) Alſo the intent of the 

ſtatute is, that the bond of priſoners being in ward by courſe 

of law ought to be made to the ſheriff or other officer him- 

ſelf, and by the name of his office, and with condition to ap- 

F1. Term Rep. 413. ] pear at the day and place contained in the writ, bill, or war- 
rant: and if it be made in any other form, it is void. But 

22. El. 364.2. 4. T. 4. guære, Whether the obligation made in another form be void 


a ** 2 as well againſt the ſureties as againſt the principal, or not? 


179. 231. 2, Becauſe the words are of any perſon, er by any perſon which 
ſhall be in their ward, &c. whether the words of any perſon 
Dyer, 8 f. a. ſhall be intended generally, as well of thoſe who are at large 


[Dougl. 97. Bull. Ni. as of the priſoners ? But it ſeems to me, that the plaintiff 
Pr. 224. 2. Term Rep. ſhall recover, and the Court is not bound to take notice of 
TORRE the ſtatute, becauſe it is not general, but particular in gene- 
ralty : for it only avoids obligations made in one fort to the 
ſheriff and other officers by priſoners and perſons arreſted. 
(4) As in the caſe of Lord Saye in 13. E. 4. [S. b.] where 
it was enacted that all corporations and licenſes granted and 
made by H. 6. ſhould be void, the Court was not bound to 
take notice of this act, if it was not ſpecially pleaded by the 
party who would take advantage of it, any more than of the 
private or particular act ot a private perſon : otherwiſe is it, 
where it is univerſal and concerns all the ſubjects, for that 


makes a common Jaw, whercof the Judges are bound to take 


© EOS CCC 
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notice. 


Michaelmas Term, 2. and 3. Philip and Mary. [L 119. a. ] 


notice. Alſo guzere, Whether the barons of the exchequer 28. H. 8. 27. b. 
are as Judges of the common law in this cafe of debt by a 


dant ſubje& privileged in the court? The law is the ſame of a 26. H. 8. 7. 

had general pardon,. the Judges are bound to take notice of it, [z. Hawk. Pl. C. 560.) 
in- but not of the pardon of a particular perſon, &c. (5) And 3 
law. it is not like the caſe of 10. E. 4. [7. a.] where the lord diſ- g, b. Dier, 13.4. 76.2 
ſuf- trained the beaſts of the leſſee for years of his very tenant for 

ſta- rent and ſervices arrear, and the termor brought treſpaſs for 

ited it, and he pleaded this in juſtification: and the termor re- 

ere plied, & riens arrere, * and found for him by verdict; yet #* [ 119. b.] 
ugh ex officio the Court would not give judgment for the plaintiff, 2 
rt 15 becauſe it is againſt the ſtatute [of Marlebridge, 52. H. 3. c.3.] TAI, 5 3 ES 
tion Non ideo puniatur dominus per redemptionem, Sc. The ſame N | 

not is the law of an appeal brought by a woman of the death of 
gh it her father, although the.defendant admit the appeal, the Court 

not ought not to ſuffer the plaintiff to have judgment, becauſe 
ex- the ſtatute [of Magna Charta, c. 34. ] is in the negative, 2 On 
awed Nullus capiatur in appelle, Sc. Alſo in & 13. E. 3. in a writ 
the of right, the demandant counts of the ſeiſin of his anceſtor 1 
ourfe in the time of king H. 1. when it ſhould be after the time 
him- of Richard 1. by the limitation [of Ve. 1. 3. E. 1. c. 39.]; 
ap- and the tenant admits this, and pleads, and it is found againſt 

war- him; yet the Court will not give judgment for the plaintiff, 

But becauſe the ſtatute is, “ no one ſhall preſume to declare of a Zug . 43 2 
void « ſeifen higher, &c. (6) Alſo, where it is in matter apparent 

not? to the Court by the pleadings, that the plaintiff or demandant 

. x, 8. 11. Co. 133. 52. 

ohicß has no cauſe of action, although the party defendant or tenant Plo. 264. Fit. Judgment, 
perſon f is eſtopped by confeſſion or verdict, yet the Court ſhall not 30. 

large ! proceed to judgment, as in the caſe of Tilley and Wedy, 8. 
aintif , E. 4. [J. E. 4. 31. a. pl. 18.] but thoſe caſes differ much from 
ice of [ this caſe, for the Court here is not bound to take notice that 
gene- X the plaintiff was ever warden of the gaol of Ludgate, but , Cro. 174. 11. Co: 
to the tis ought to have been expreſsly averred by the defendant to 26, 27- Ante, 50. 
reſted, BR avoid his bond: for the plaintiff Thrower ſued this action, as 
where appears by the record, by the name of Robert Thrower, ſervant 
ed and of Roger Cholmeley, knight, chief baron, &c. otherwiſe called 
ind to 9 R. Thrower, citizen and wax-chandler, London, and keeper 
by the of the gaol of our lord the king of Ludgate, ſo to agree with 
of the { the ſpecialty he is named gaoler in the alias ichs only, 3 
ſe is it, (7) And it may be well intended that thoſe words were falſe 
or that ty and ſurpluſage; as an obligation made to 7. S. fon and heir Pio $1. Perk. 40. 
to take ; : of C. S. when in truth he is a baſtard, or as the book [9.£. F 
notice. 2 2 


4-29. b.] 


[ 119. b.] Michaelmas Term, 2. and 3. Philip and Mary. 


9. H. 5. 5. 7. H. 4. 4. 29. b.] is, a woman was bound by the name of Alice S. 
n wife of I. S. and in truth ſhe was a widow, or contra if ſhe 
be called widow while ſhe is a feme covert, &c. theſe words 
are only nugatory, fo here; and then it is indifferent to the 
Court to underſtand whether Thrower was warden or not, 
Plo. 76. although he be ſo called in the ſpecialty: and then it is no 
more than that a priſoner of Ludgate is bound to one by ſuch 
a bond as above, who in reality is no officer, and then this 
bond is good, and ſhall never be avoided by the ſtatute 
23. [ H. 6. c. q.]; for the ſtatute is, where an obligation is 
made to the officer, and by colour of his office, &c. ſo it ought 
to be cxpreſsly alleged in pleading, that the plaintiff was an 
officer at the time of the making of the ſaid writing, and ſo 
are all the caſes which are reported in our books, where ſuch 
bonds are ſued. (8) For in 37. H. 6. [ 1. a. pl. 7. ] there is 
68.60. 6% 3 * a notable caſe where ſuch a bond was ſued, and void by plead- 
Bro. Non eit taftum 14. ing the ſtatute, becauſe it was ſingle and without condition, 
e which is contrary to the form expreſſed in the ſtatute. And 
[ 120. a. ] in 7. E. 4. [5. pl. 15.] ſuch a bond was avoided, becauſe 
it was made to another perſon than to the ſheriff, which is 
alto contrary to the ſtatute, for it ought to be made to the 
ſheriff himſelf. And in the caſe of Dyke now lately in C. B, 
the ſtatute was pleaded to avoid the bond, but the queſtion 
of the demurrer was, how the concluſion of the plea ſhould 
be, s. Whether it ſhould be with an mt voide, and not with 
judgment ſi aftia? and that is alſo the doubt in 7. E. 4. 
wherefore, &c. (9) Alſo, for another reaſon this caſe is 
out of the ſtatute, for the ſtatute is, that the priſoner ſhould 
be in ward and priſon by the courſe of the law; and it ap- 
pears by the plea here, that the ſaid Mhitington was outlawed 
at Auttinzham on ſuch a day and year, at the ſuit of ſuch a a | 
one in a plea of detinue, and that afterwards he was taken and | 
arreſted at London, and committed to the cuſtody of the 
defendant, where it ſhould be of the plaintiff, and it does not 
ſhew by what authority he was arreſted, nor by whom, &c. 
And then it ſhall be intended moſt ſtrongly againſt the party 
pleading, g. that he was arreſted tortiouſly, and not according 
to the courſe of the law, as the ſtatute is; wherefore, &c, 
9 1 For it was not lawful for any man to arreſt the party out- 
. lawed in this perſonal action without a writ of capias utla- 
gatum, but for felony it is otherwiſe, &c. 
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Richard Reade againſt Rochforth and Others. | 
ICHARD Reade, brother and heir of Gerard 


(10) 
: Reade, brought appeal of death againſt fix, 5. A. B. 


1 120 a. 1 


In appeal of death the 
defendant may joih iſſue 
bybattel. Cro. Eliz.69.] 


C. D. and E. as principals, and F. as acceſſary: and three of Andſ» one may, thouzh 


the principals and the acceſſary appeared; and the plaintiff 
counted againſt them with a ſimul cum, the other two prin- 
eipals being abſent, but upon no indictment, and againſt the 


acceſſary for procurement and abetment. Two of them and 


the acceſſary ſeverally pleaded not guilty, whereupon the 


plaintiff was at iſſue with them; and the third principal 


pleaded not guilty, and. ready to defend it with his body, and 


waged his battel thereof againſt him. And upon this plea: 


the plaintiff demurred in law; and ſeveral venire facias's were 
awarded to try the pleas of the others, /ed cefſet proceſſus inde 
againſt the acceſſary until all the principals are legally, by 
ſome means, convicted of the principal fact. And in the 


mean time they were ſeverally delivered to bail. And after- 


wards the demurrer in law was adjudged againſt the plain- 
tiff, wherefore he was barred of his appeal againſt him who 
waged battel, and that he ſhould go without day. And one 
of the two principals who did not appear was returned dead, 
and the other outlawed. And afterwards, the two principals 
who pleaded to iſſue with the plaintiff appeared at n prius 
in Northampton, and the jury being charged returned to give 
their verdict, and the plaintiff was nonſuited there; and upon 
this at both their requeſts, according to the ſtatute [ Wet. 2. 
c. 12.] the jury was charged de bene eſſe to inquire of the 
damages ſuſtained * as well by reaſon of the appeal as of the 
infamy and impriſonment, &c. And they aſſeſſed damages 
for them ſeverally; and they were alſo charged de bene eſſe 


whether the plaintiff was ſufficient for the damages, and if 


nut, who were the abettors: who found that he was not 
ſufficient, and alſo who were the abettors by name, 5s. that 
they procured, inſtigated, and abetted the ſaid plaintiff to 
take and proſecute the ſaid appeal in the form aforeſaid, and 
they did not ſay (out of malice.) Note this. 

(11) And another jury at the ſame time was charged at 
niſi prius againſt the acceſſary, but the record is not that they 
were elected, tried, and ſworn, but charged by the Court, and 
when they returned to give their verdict, the plaintiff was 


again non-ſuited ; and the jury were charged at the requeſt 


Z 3 of 


anothcr plead to the 
county in the ſame ap- 
peal. | Cro. Eliz. 69. ] 
Where the deſcendant in 
appeal is acquitted, the 
juſtices at nfs prius have 
power to inquife of the 
damages, and whether 
the plaintiff be ſufn- 
cient, and if not, who 
are his abettors. 

The defendant in ap- 
peal having tendered his 
battel, and being diſ- 
charged by demurrer in 
law, ſhall yet be ar- 
raigned at the ſuit of the 
king. 

The principal on a non- 
ſuit in appeal, but who 
makes default on the 
indictment at the ſuit 
of the king, is not /-gi- 
timo modo acquictatus, 10 
that the acceſſary ſhall 
have proceſs for his da- 
mages. 

Upon a nonſuit in ap- 
peal againſt principals 
and acceſſary, the de- 
tendants being after. 
ward; indicted and ac- 
quitted, and damages 
aſſeſſed each time, the 
acceſſary ſhall have is 
proceſs upon the laſt 
only. 


[ 120, b. ] 


Vide poſt. 13 1. a. pl. 72. 
Weſt. 2. 13. 


[ Cro. Car. 532.) 


Dal. Rep. 43. 38. 

22. E. 4. 19. b. Stamf. 
168, 169. a. Plo. 100. b. 
Pio. 99. b. 7. H. 4 
36. a. Stamf. 47. 153. 
3% K. 3.2: b. Cre 
107. pl. 23. 6. H. 4. 
3. E. 2. Inſt. 420. 


ſFoſt. C. L 126, 127. 
. 43.3. 
Hawk. 289. 290. See 
Strange, 3 56, $57.] 


[ 120. b.] 


Stamf. 170. a. 
Co. Magn. Charta, 386. 


4 Co. 40. a. Dal. Rep. 
38.44. 


2. H. H. P. C. 41. 6. 
Mod. 219. 


3. H. 5. 7. Plo. 99. 
contr. 40. E. 3. 42. 


9. Co. 117. 


4. Co. 93. b. 
[2. Hawk. 289. 2. H. 
N . e. 4. 


, H. . 22-2. Der, 
99. Ero. Niſi Prius, 27. 


Flo. 169, 170. a. 
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of the acceſſary de bene eſſe to inquire of the abettors as 
above, and it was done. And afterwards at the day in banc, 
judgment was given, that the plaintiff take nothing by his 


vit of appeal, but for his falſe claim thereof be taken, and 


his pledges in mercy, and that the ſaid three as to the ſuit of 
the ſaid plaintiff ſhould'go without day; but as to the ſuit of 
the king, &c. they were ſeverally arraigned, and pleaded again 


ſeverally not guilty. And becauſe formerly (as appeared by 
the record) one of the principals was outlawed, and another 


dead, the acceſſary was brought to his trial at the ſuit of the 
king, and one of the principals alſo; but the other made de- 
fault, wherefore a capias was awarded againſt him and his 
mainpernors ; and by ſeveral juries taken between the king 
and them, they were acquitted: and it was again prayed that 
the jury might inquire of the damages and of the abettors, 
who were found as above, And quere, Whether the ac- 
ceſſary ſhall have proceſs againſt the abettors before the ac- 
quittal of the other principal who made default, becaufe he 
was not as yet lawfully acquitted? And the Court were of 
opinion, that he was not lawfully acquitted as yet. (12) And 
it was alſo well debated, Whether the Judges of ni/# priur 
have power to inquire of the damages, where the defendang 
in appeal is acquitted ? and alſo, Whether the plaintiff be ſuf- 
ficient to pay damages? and alfo of the abettors; ſince tie 
ſtatute Weſt. 2. c. 12. is, that the Juſtices before whom the 
appeal was commenced and terminated ſball do it, Sc. And at 
length precedents were ſhewn in B. R. s. in Hil. Term, 
10. H. 7. Rot. 38. and Mich. 19. H. 7. Rot. 27. that the 
Juſtices at niſi prius had done it, and certified the poſtea in 
banc. And fee 10. Ed. 4. fol. 14. b. under a nota, That 
they have no power at ii prius to give judgment of damages 
by ſtatute 14. H. 6. c. 1. And ſee the opinion of FaiRFAX 
22. E. 4. fol. 18. [ 19. a. pl. 44.] 

(13) And afterwards in Hilary Term following, a ſcire 


| facias was awarded againſt the abettors for the damages, into 


9 [ 121. a.] 
LE. Mod. 219. 


&. Co. 45 Stamf. 147. 
144. 148. b. 


the county of Northumberland. And note, by the opinion 


of Pon THAN, Chief Juſtice, * the ſaid principal who ten- 
| Qered trial by battel, and was diſcharged by demurrer in law, 


hall be arraigned at the ſuit of the king becauſe he is nut yet 
acquitted; and for this fee two precedents, 5. M. 14. H. 7. 
Rot. 76. and Trinity im the ſame year, Rot, 74. The de- 


. in appeal pleaded not guilty per paty iam, and the 


on | 


plaintiff 


ſeire 
into 
nion 

ten- 
law, 
t yet 
H. 7. 
de- 
1 the 
üntiff 
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plaintiff demurred thereto, and adjudged a good plea, Where- 


upon the defendant was acquitted, and let to go thereof 


4 


without day as to the plaintiff; and as to the ſuit of the king 15. _ 67. Ar 0 5 25. 


he was again arraigned, and pleaded the ſame plea, and this 7: 7: H. 7. 5. 
was confeſſed by James HuBnERD, Attorney General, by 

ſpecial warrant of the king, which was ſigned with his ſign 

manual, and entered in the pleadings verbatim, and thereupon 

the defendants went without day, &c, And upon this opi- 

nion of PoR TMAN, the ſaid principal who waged battel was 

arraigned anew at the ſuit of the king, and pleaded not guilty, 

and his plea was confeſſed to be true by the attorney general, 

who had the warrant from the king and queen to do this, 

which was. entered in hæc verba, upon which the party had 2. Inft. 385. 
judgment of acquittal ; and thereupon the acceſſary brought Iz. Hawk. 289. ] 
a ſcire facias againſt the abettors, See more at this mark 6 


[fol. 131. pl. 72.3 pęſtea. 


—— — ——— — = 


Lord Mounteagle agaiaft the Counteſs of Worceſter, 


(14) LRD MOUNTEAGLE brought an action upon in trover for à chain 
| the caſe againſt the counteſs of Worceſter, ſup- which the defendant 


4% 


knowing, &Cc. told, c. 


poſing by the writ and count, that whereas he was poſſeſſed and the money, &c. 


(14) Hil. 33. Eliz. [ Yandrink v. Archer, 1. Leon. 221.] In an action upon the caſe for 
trover and converſion, ready and always bas been to deliver is no pice : otherwiſe is it in 
detinue ; for there the thing itſelf is to be recovercd. | 

E. 36. Elix. B. R. ꝙ Taylor brings debt againſt Li/ly upon a bond, &c. conditioned that 
L. ſhould not challenge or claim any c'opybhyuld land which was the land of the {aid L. He 
pleaded that he had not claimed any land. The plaintiif replicd, that defendant nad enter- 
ed into one acre of copyhold land, &c. and concludes, ** ayd this br is ready 15 very: and 
a ſpecial demurrer was tbercupun entered, and found for the plaintif, CokE moved in 
arreſt of judgment, that the conciuſion of the replication ſhould be, © anZ this be j rays may 
« be enquired of by the conniry,”” and that this is matter of ſubſtance, and not aided by the 
ſpecial demurrer, as a matter of form would be, and cited Dyer, 31. pl. 218. and 27. H. 6. 
10. that a plea is not good without a concluſion; to which CLESCH and FEN NEA agrecd, 


but GaAwDY aud PorHaM w©#r., and that id is a matter of form only. Ard b. Gen ou. 


£2 
0 
ny 
- 
* 
O 
— 
* 
to 
—— 
* 
2 
* 
WO 
bw) 
© 
eo? 
ay 
on 
2 
8 
2 
* 
os 
on 
7 
co 
ag . 
% 
oY? 
1 
* 
Ce 
© 
— 
FH 
— 
S 
— 
O 
— 
"_- 
_ 
CO 
g 
7 
wo 
he 
ma. 
4 
12 
Sf 
Ls 
* 
. 


This plea by PopnAM was denied to be a good plea, becauſe he oupht o conclude, © ard 
' of 1191s he pute him. If upon the emmiry,”” aud jrwcil to aver his plea, and demand judgaent 
A attin, becauſe this is no plea in bar, but the generate. Bendl. 41. pl. 73. 

Ainrerſly v. Barnard | Cro. Eli. 554. J. Iu an asien of trover of govis, and © lung them 
do perſons unknown, the defendant, icaded that nocd frame their damage realam, wilq Je 
this that he ſold them; but adjudged no plca, tor he 0g to havoc put it Up0at 
iſtue. 

M. 37. and 38. Elix. C. B. adjudged upon long argument, th 15 atis for tr vir and 
converſion, the converſion is not traveriable, an tucretzre it s got necerary to au The 
time or place of the converſion, but the pro's F enay Coat was ON Lic net i 
poſſeſſed of the ſaid goods, i cia y tt them, and wm au Wards tee Carl 18 
hands of the defendant, and ae converted tien. Se u Was adjutyecs, . 22. J. 


Trin. 15. Jac. B. K. Rot. 199. et 


ec 


. 


3 


2 4 2 


bad. 


[Benl.47. Elie 


1. And. 20. 
2. Leon. 99. 
2. Rol. Rep. 63. 


27. H. 8. 13. a. 39. 


H. 6. 2. a. 


20. H. 7. 4 b. 


[ 121. a. ] 


converted, &c. traverſe 
that the detendant did 
not ſell, &c. concluding 
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of a chain of gold, of the price of one hundred marks, as of 
his proper chattels, and being fo poſſeſſed thereof at London 
in the pariſh, &c. caſually loſt the faid chain, which after-- 
wards came to the hands and poſſeſſion of the faid counteſs 
at London in the pariſh and ward aforeſaid by finding, and 
the ſaid defendant, knowing that the ſaid chain was the chain 
of the ſaid plaintiff, but contriving ſubtilly to defraud and 
deceive the ſaid defendant of the fame, there fold the faid 
chain to divers perſons unknown to the ſaid defendant for 
divers ſums of mcney, and received the money for the ſame, 
and converted it to her own uſe, &c. and declared in certain 
the days of the loſs of the ſaid chain, &c. and the defendant 
traverſed the ſelling, 5. that ſhe did not ſell the ſaid chain in 
manner and form as by the writ and declaration is ſuppoſed, 
and this, &c. and did not conclude, and of this He puts ber- 


ſelf ugon the country, &c. and upon this plea the plaintiff 


[Bul. Ni. P. 48, 49. demurred in law. (1 5) And ROCKBEY thought it was no 


Salk. 2 0. and gu. as 
to tie Nat. ot Limita- 
tions. 1.Com.D.z.224. ] 


Dy. 89. Bro. Afton 


fur le Cafe, 109. 


30. 7. 2. 2. 
Stath. Tre ſpaſ. 91. 


M. 4. Jac. Cro. 130. 
307. 21. H. 6. 39. b. 


2. H. 8. 3. 10. 


LE Veit. 194- 3 
Hale, 183. 2. Hawk. 


333-] 


Dy. 66. b. 
33. H. 6. 26. 


7. H. 4 44 


(16) M. 36. H. 6. Rot. 9. 


25 


plea, but that the iſſue ſhould be not guilty, which anſwers to 
all the miſdemeanors ſuppoſed in the writ and count: and 
alſo that it was only argument, 2nd that the defendant ought 
not to have concluded her plea, judgment ſi aclio, but have 
put herſelf upon the country ; becauſe it is a direct negative 
and traverſe to the affirmative ſuppoſed by the plaintiff, and 
alſo it ſeems the plaintiff was at his election to have this 
ſpecial action upon the caſe, or an action of detinue, becauſe 


there a miſdemeanor i is ſuppoſed. And I think the contrary 3 
. and firſt that the form of the writ and count is not good 


by reaſon of the word « price,” where it ſhould be to the 
6c value,” becauſe it 1s a dead chattel ; but if it had been 2 
live thing, as an horſe, it would have been otherwiſe, and ſo 
there is a difference, In treſpaſs for live chattels the writ 

&« tos and led away; but for dead, “ 799% and carried 
C 1 And ſo is the Regiſter: but as to the firſt point, 
17. E. 3. 141. a. pl. 19.] and F. N. B. {199. L. M.] in 
treſpaſs, agree that either form is well enough. (16) Alſo it 
is, that being poſſeſſed of the chain he caſually loſt it, which 
ſeems to me, guaſi impoſſibile, becauſe there is no diſtance of 
time, &c. tamen quære inde. Alſo he has ſuppoſed fraud 


Ex parte rem. Reg. in the exchequer [ 35. H. 6. 25.b. pl. 33.] 


an information was exhibited by William Grim/by, treaſurer of the chamber of the king, 
and kecper of the jewels, againſt Simon Eyre, citizen and alderman of London, becauſe 
certain juwels of the ſaid king came to his hands. The defendant pleaded the cuſtom, and 
that they were pledged, and that the king's mark was not upon them, and found for the 


king. 


and 
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and deceit in the defendant, where it appears ſhe came 
by the chain by trover, and ſo without any delivery or 


privity, and no confidence, credit, or truſt was between 
them before z wherefore, &c. Alſo an action on the caſe 
will not lie, becauſe jt appears that the plaintiff may well 
maintain an action of detinue, and where a man has an 
ordinary writ ready framed in the Regiſter for his caſe, there 
he ſhall not ſue out a new form of writ, &. And here 
nothing is alleged whereby the writ of detinue is altered in 
its nature to an action upon the caſe; for no property is 
changed by the fale, becauſe it was not made in market 
overt; . for although London has been holden by preſcription 
to be a market overt every day, yet that ought to be ſpecially 
alleged. (17) And fee 18. E. 4. [23. pl. 5.] and 5. HF. 7. 
[15. b. pl. 6.] for treſpaſs of boots, ſlippers, and ſhoes, 
ſeized by the owner of the leather whereof they were made, 
becauſe it could be known, &c. Alſo there is no privity 
deſtroyed here, 2s in the caſe of ſheep drowned by the 
negligent cuſtody of the ſhepherd, 2. H. 7. [II. a. pl. .] 
And in the caſe in Littleton [ F. 71. ] of a leſſee at will, who 
voluntarily pulls down his houſe; and 15. [12.] E. 4. 
[13. b. pl. 10.] where the bailee of an horſe kills him, 
treſpaſs general lies notwithſtanding the bailment. (18) 
And as to the traverſe of the ſale, it is well enough, for that 
is all the force and ſubſtance of the miſdemeanor of the 
defendant : and although it was only a conveyance, yet, 
becauſe the defendant is prevented from waging her law, ſhe 
may traverſe the conveyance without anſwering to the point 
of the action. So in debt upon a leaſe for years, non demiſit 
is a good plea if it be of land, but it is otherwiſe cf theep in 
I. H. 6. [I. a. pl. 3.] So debt upon arrearages of an account 
before auditors, he may ſay non computavit; and in debt 
againſt the ſheriff for the eſcape of one who was in his priſon 
in execution, non permiſit ire ad largum is a good plea: and 
this diverſity is agreed in 8. H. 6. [5. b. pl. 13.] (19) 
Alſo the defendant in any caſe of miſdemeanor may ſay 
generally * not guilty, or traverſe the point of the writ, as 
ne fargea pas, non ejecit, non rapuit, non manutenuit, &c, or 
not guilty of, Sc. Then as for the concluſion of the plea, 
it ſeems good enough, although it would have been a better 
form to plead as RoCKBEy has ſaid. But a good iſſue may 
well 


DL 121.b. ] 


2. Cro. 50. 
4. Cro. 92. 14. H. $. 
31. Dyer, 99. b. 


[2. Str. 1187. 1. Will. 
8. 2. Term Rep. 750, 
Dougl. 380. ] 


5. Co. 83. b. 84. 

35. H. 6. 2. 12. H. 8. 
9. Dy. 27. 3. Cro, 
783. 


5 Co. 13. b. 


Lit. 15. a. 22. E. 4, 
a I. 7. 4 
3: 8.6. 8% N 97. 
12. b. 3. Cro. 555. 


48. E. 3. 6. a. 7. R. a. 
Ley. 41. 


[ 5. Com. Dig. 261, 262. 
Bul. Ni. P. 270. 2. 
Will. 218. ] 


Pp OE IO. 
El. 278. b. 


Plow. 35. 144. 


*F 108; 2] 


Dy. 86. 111. 20. H. 3. 
Ss: Se & & © 
H. 6. 11. 36. 
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fon and bis beirs for ever, 


I 122. a.] Michaelmas Term, 2. and z. Philip and Mary. 


well be joined on this plea, if the plaintiff would have replied 
that the defendant did ſell, and ſo maintained his writ and 
count, &c. - | 


Afterwards it was adjudged no plea in bar, bur that it ought to have concluded, and of 


this ſhe puts herſelf upou the country, omitting the verification, and judgment ff aftio. Benl. 


Rep. 41. pl. 73. . 


Rickman and his Wife againſt Gardener. 


Deviſe to A. bis youngeſt (20) A MAN ſeiſed of land in fee had iſſue two ſons and 


and if either of bis reve one daughter, and made his laſt will and teſtament 


ſors ſoruld die woithout in writing after the ſtatute, &c. and thereby deviſed his lands 
iſſue, that then it ſhould i . | ; 
remain to his daughter in to his wife for the teun of ten years after his death, remainder 


Fee, A. dies without it. fo his youngeſt fon and his heirs for ever, and that if either of 


ſue in the life of the _ . ; a : | 
teſtator, the daughter His two ſons ſhould die without iſſue of his body lawfully be- 


ſhall have her remain- gotten, that then the land ſhould remain to his daughter and 


ne . her heirs in fee; and afterwards, 3. in the life-time of the | 
541. 19. H. 8. 4. a. teſtator, the ſaid youngeſt fon died without iſſue, and then the 
x. 3 _ ph father died, without making any alteration of the will: 
H. 6. 24 Dy. 124 Whether the eldeſt ſon ſhall have the land as tenant in tail, 
304. 117. 127. 15. 


Jac. Cro. 428. or in fee-ſimple by the intention of the deviſor, or the 
13. H. 7. 17. b. 1. daughter? was the queſtion. And it was upon a de- 
= El.; 5 4 murrer in law in waſte by Richman and his wife againſt 


[See Brett v. Rigden, Gardener. And by the opinion of all the Judges of C. B. 
3 Er ** this was a good remainder to the daughter, notwithſtanding 
3 _ Doug. the death of the deviſee without iſſue in the life-time of the 


337-] teſtator, and they would not argue the caſe. See Perkins 


Perk. 109. a. accordingly in Deviſe, fol. 120. [f. 246. F. 568.] where the 
caſe is, A man deviſed his lands to one for life, remainder 
over in fee; the deviſee for life died in the life-time of the 
devifor, and then the deviſor died; he in the remainder may 
well enter and execute his remainder, But fee contra in 

Plow. 414. 


this matter, E. 7. Eliz. fol. 237. 


M. 37. 38. Elix. Fuller v. Fuller, adjudged [Cro. Eliz. 422. 1. Eq. Ca. Ab. 216, 216,] 
accordingly, that he to whom the remainder 1s himited ſhould have it, although the parti- 
cular deviſees died in the life- time of the teſtator, fo that there was no particular eſtate, 


Ent. Hil. 30. £412. Rot. 586. 


Wyat's 


rat's 


y 


W reſerved, and not in capite. 


- 
Di 


Michaelmas Term, 2. and 3. Philip and Mary. 
Wyat's Caſe. 


I ln Ms 
(21) R Thomas Myat the father, in rk 


marriage between Thomas J/yat his fon and heir 
apparent and Jane the daughter and heireſs of Sir William 


Hawtry, knight, enfeoffed one I. S. in fee, and took back an 


the king with warran- 
eſtate to himſelf for. term of his life, remainder to the ſaid 


Thomas the ſon, ang his jaid wife that was to be, and the heirs 
of their two bodies begotten, remainder to the right heirs of 
Sir T. V. the father; and afterwards the marriage was 
celebrated; and then the father exchanged this land with 
king H. 8. for other lands in fee, and levied a fine to the ſaid 
king ſur conuzance de droit come ceo que, &c. in fee, and 
bound himſelf and heirs to warranty; and the king enjoyed 
it all his life, and died ſeiſed; and fo did king E4. 6. and 
then it deſcended to the now queen, and the warranty to the 
ſaid Thomas NM yat * the ſon in the time of king H. 8. And 
now in the time of the preſent queen, T. the ſon was at- 
tainted, and drawn, hanged, and quartered for high treaſon 
and rebellion, and had divers iſſues yet living by his ſaid 


ation of a" Tenant. ot for 


mainder to his 2 and 
his wife that ſhall be in 
tail, after the ſon's mær- 
riage levied a fine to 


ty; after attainder of 
the ſon who had iſſue, 
the king granted the 
eſtate to a ſtranger, and 
afterwards reftored the 
wife : Whether the 
iſſue ſhall inherit after 
her death? Whether 
ſhe has right to the 
whole, or a moiety on- 
ly ? and, Whether the 
may enter upon the 
patentee without ſuit 
to the king? gu. 


3. EL 190. b. 
Lit. 733. 


L122. b. J 


wife, who is alſo now living, and has ſued the now king and 


queen to have reſtitution; and it is all granted, and in the 
patents of reſtitution all the cafe above is recited, (22) and 
by the words © we give, grant, render, and fully reftore”* the 
land to the ſaid Jane without any limitation of eſtate ; but a 
tenure by knight-ſervice, as of the manor of Greenwich, is 
And, Whether the iſſue are 
inheritable to the tail aforeſaid ? will be the queſtion after the 
death of. the ſaid Fane, &c. and valeat quantum valere poteſt, 
Sc. Note, the collateral warranty at one time deſcended 
upon Thomas the fon, wherefore he was barred from de- 
manding nis remainder above. Alſo note the fine with 
proclamation. Alſo note Colte's aſſiſe [5. H. 7. 30. b. 
pl. 12.] for the diſability in the father, through whom the 
deſcent and conveyance muſt be made. And note in the 
caſe above the queen had granted the land to Captain Mat- 


ſtone in tail, by a former patent; wherefore there was a 


ditpute between the faid Jaue and Captain M. Mich. 3. and 4. 
Pb. and H. whetuer the ſaid Fane had a right in remainder 
to the whole, or only to a moiety; and whether ſhe might 
enter upon the patentee in tail of the queen without ſuit to 
ber, &c, 

Mar- 


Lit. 725. B. N. C. 67. 
3. Co. 79. 8. Co. 41. 
72. 91. 4. Z. 4. 46. 
Dyer, 351, 352. C. 
N. 7. 33. 0 6. 
32. 


[Ambl. Rep. 649. ] 
Dy. 101. a. 142. 139. 
. © $% . 
9. Co. 101. 59. 140. 
31. H. 7. 2. 

[. Vin. Ab. 169.]J - 
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N babuit in tenement.s 
may be given in evi- 
dence on non demiſit 
pleaded to a parol leaſe 
for years. 

{ Bul. Ni. Pr. 170. 177. 
s. Com. Dig. 260, 261. 
2. Wil. 211. 218. ] 

Dy. 31. a. 112. 8. 
233. a. 187. a. Lit. 12. 


18. 22. H. 6. 31. 8. 
20. Cro.61. 42. E. z. 
16. 5. 19. 4. 


Though a traverſe be 
tendered to an indict- 
ment for a forcible en- 
try, it is ſtill in the dij- 
cretion of the Court to 
Nay or grant reſtitution, 
according to the truth of 
the title. 
[123.4 

1. Rol. Ab. 262. contr”. 
Benl. 23. 

[ 1. Hawk. P. C. 289. 
292, 263. 

Caſ. I emp. Hard. 174. 
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Martaine againft Hardy. 
(23) N OTE, In evidence to a jury between Martaine 

| and Hardy, upon a traverſe of a leaſe for years 
by parol, s. without this that ſuch a one did demiſe, it was 
ſaid, that he might ſay the leſſor had nothing in the land at 
the time of the demiſe. And at firſt the Court were in doubt 
of this, but at length they thought it good evidence: for 
in formedon, if the tenant traverſe that the donor had 
any thing in the land at the time of the gift, ſuch iſſue is not 
allowed, but he muſt ſay non dedit, Sc. See T. 43. E. 3. 
[19. pl. 3.] in intruſion brought by the heir upon a leaſe 
made by his anceſtor, the tenant traverſed that the anceſtor 
had ever any thing in the land; and this was holden a good 
plea; and the demandant maintained the ſeiſin of his an- 
ceſtor and his leaſe alſo, but the jury ſhall be charged upon 
the ſeiſin only. 


_ ->—— ———————_—_— ly 


OTE, In B. R. it was holden by the opinion of 

the Court, that notwithſtanding a traverſe ten- 
dered to an indictment for a forcible entry, upon the ſtatute 
8. H. 6. [c. . ] they may grant or ſtay the writ of reſtitution 
at their diſcretion, according as the truth of the title appears 
to them: for * there are precedents beth ways; which note. 
Alſo fee a ſupcrſedeas to ſtay reſtitution granted by other 
Judges than, &c. AM. 2. and 3. Eliz. fol. 187. a. pl. 6. 
poſt. 


(24) 


24) But at this day it is a good plea for ſtay of reſtitution to fay, that the party has been 
in pofſoſſion for three years before the day of the indictment by ftatute 31. El:z. c. 11. 
and the clerk of the peace upon ſuch traverſe teudcred may grant a ſecrſcacas to ſtay 


reſtitution. 
1 


A leaſe made by a prior 
and convent before 31. 
H. 8. c. 13. reſerving 
uſual rent at two ſeveral 
Feafts in the year where 
the firtt payment is not 


Sir James Granado againſt Dyer. 


Hil. 1. Mar. Rot. $4. B. R. 


HE Prior of Plumpton and his Convent, by inden- 

ture bearing date the firſt day of October, 30. H. 8. 
demifed and granted to Dyer a tithe of corn in Cires Newton 
for the term of twenty-five years, yielding and paying there- 
fore 


(35) T 


ary. Michaelmas Term, 2. and 4. Philip and Mary. 


fore yearly to the Prior and his ſucceſſors fifteen pounds at 


the Bleſſed Mary and the Invention of the Holy Croſs, or 
artaine Myithin fix weeks next after each of the faid Feaſts, by equal 
r years 
it was 
and at 
doubt 
e: for 
or had 
is not 
. 3. 
a leaſe 
nceſtor 
good 
IS an- 
upon 


Feaſt of the Purification which then ſhould be in the year of 
our Lord 1539, which was Candlemas one year after the leaſe 
commenced; and afterwards, 5. on the firſt day of March 
in the ſaid 3oth year of H. 8. the priory, with all its poſ- 
ſeſſions, was ſurrendered and granted to the King by deed 
inrolled, and on the 28th day of April then next following, 
which was in the 31ſt year of H. 8. the parliament com- 
menced, and continued until the 28th day of June then next 


« life or years of any manor, tithes, Sc. upon which leaſes 
« and grants the uſual and old rents and fermes accuſtomed to 
« be yielded and reſerved by the ſpace of twenty years next be- 
W< fore the fir? day of this preſent parliament is, or be not, or 
« hereafter ſhall not be thereupon reſerved and yielded, that 
« then ſuch leaſes and grants ſhall be void, &c.” 36. The 
queſtion is, Whether the leafe above be void, becauſe no rent 
is reſerved the firſt year to be paid? And it ſeems not, be- 
cauſe the words of the ſtatute are obſerved in * leaſe above, 
and alſo no profit of the leaſe is to be taken before the two 
firſt days of payment, and alſo the King is not deceived, &c. 
And in the Eafter Term following the Judges argued the 
W caſe, and they, 3. DaLis0nN, WHYDDON, and PORTMAN, 
W were all of the ſame opinion, that the leaſe was good, and not 
within the reſtraint and proviſo of the act to defeat leaſes, 
s been becauſe the act in this caſe ought to be taken ſtrictly ; for 
5 5 by che general ſaving before, all leaſes and intereſts were 
ſaved, and the proviſo which reſtrains that ſhould not be 

taken favourably ; and becauſe this word & yearly” is wanting 
in the ac, the words of the ſtatute are well obſerved in this 
Wy caſe; and by WHYDDON and PoRTMAx, if the ancient rent 
reſerved be releaſed afterwards by the Abbot, ſo that the termor 
W * be diſcharged during the whole of the term by matter after 
che reſervation, yet the leaſc ſhall be good, and not d<f-2fible 
by the ſtatute. And PoRTMAN held, that in the caſe above 
the leſlee was debtor to the King, or to the Abbot if he con- 
, WM tinued for the firſt year, although the day of the firſt pay- 


ment 


ion of 
e ten- 
ſtatute 
tution 
ppears 
note. 
other 


pl. 6. 


two times of the year, 5. at the Feaſt of the Purification of 


portions, the firſt time of payment thereof to begin at the 


[ 123. a.] 


to be made till one year 
after the commence- 
ment of the leaſe, is not 
void under that ſtatute. 


Dalt. 28. Rol. Contin, 


171. 174. Inſt. 27. . 


31. H. 8. c. 13. 


following, in which parliament it was enacted, that if any 
« abbot, prior, &c. hath made any leaſe or grant for term of 


5. Co. 2. 6. Co. 37. 
5. Co. 6. a. 


8. E. 2. 46. a. 


6. Co. Dean ar d Chapter 


of Worcciter. Bro. Con- 


dition, 6. 27. H. 8. 6. 
6. 6. Co. 5. 38. 


Dyer, 304. a. 
L123. b. 3 
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ment does not commence before the ſecond year, for the debt 
is not diſcharged although the payment be deferred, for the 
reſervation of rent was yearly, . &c. and this makes the 
x0. Co. 128. a. leflee a debtor the firſt year: but DaLison and WRHYDDOoN 
e contra as to this. 


„ - 
Ro 1 
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Whether a feoffment (37) BISHOP, Dean, and Chapter of Exeter. - And the 
ney ap 6. v9 Dean (who was Reginald Pole, now cardinal and 


was elected in the room legate d latere was attainted of treaſon by parliament 31. 
of one attainted of trea- 


fon by parliament, and H.. 8. and another, 5. Dr. Haynes, elected dean; and after- 


by the chapter, binds yards the Biſhop made a feoftment of certain land of his 
the ſucceeding biſhop 


after the attainder re- biſhoprick in fee; and the ſaid Haynes, the Dean, and the 


verſed, he never having 8 
been deprived by fen- Chapter, confirmed the ſame. And afterwards, in the ſecond 


gence ? year of the now queen, the act of attainder was repealed, 


Rol. Contin. 341. 2. and made null as to the firſt dean, 5s. the cardinal and his heirs 


245. b. 23. 5 P. . only. The Biſhop died Quere, Whether the Biſhop his 


1. b. 11. H. 6. 29, zo. ſucceſſor ſhall be bound by this feoffment and confirmation ? 
19. H. 6. 13. a. Abbe, 


29. Co. Litt. 300. b. And note, that no deprivation by ſentence was had againſt 


9. Co. 102. 18. . : : ; rv. the . 
4.4 = 5 8 J the faid cardinal of his deanery, but the poſſeſſions of his 


273. b. 289. 9. H. 6. deanery were forfeited by the act of 26. H. 8. [c. 13. ] of 
33. b. 11. Eliz. 282. b. . 

eee le Treaſons. Quære inde. | 
10. 22. 28. E. 3. Same caſe. 15.E. 3. Petition, 2. 28. H. 8. 24. 11. H. 7. Lib. Intr. Quare Imp. 480. 


(37) Forfeited only during the natural life of the dean, which ſec /up1a, 108. & infra, 
289. [ 3. Init. 19. ] 


Davy's Cafe. 


LIVERY ITT ovsTER (38) ONE Davy held certain land in chivalry and certain 
ETD land in ſocage of one Fines, as of his manor of 
* re Broughton, which manor Fines held over of the king in ca- 
aboliſhed Ly 12. Car. 2. pite by knight- ſervice; the meſne died his heir within age, 
6 441 the king had the wardſhip by office of body and manor. And 
R 2 0 afterwards the tenant peravail died his heir within age, and 
3 bag Mm 5 before any office thereof found the heir of the meſne had ſued 
175. 4. Elz. 214.2. 25. Out his livery; and then an office was found; and now the 
2 we 3 tenant is of full age. Quære, Whether he muſt ſue livery 
Stamf. 7. 7. H. S. Cro. or ouſter le maine! and, Whether he ſhall ſue as well for the 
770. 5. E. 3. . Ken, ſocage as for the chivalry land? But it ſeems the ſocage 


Wards, 13. N. B. 2 64 a. . 
land {hall not be in ward by the prerogative in this caſe, be- 


no _ P 7 , # N 8 7 <0 — 9 q - 
„J) I 26 PAP 0 2D, 


cauſe 


2 


ary. Michaelmas Term, 2. and 3. Philip and Mary. 
ie debt cauſe the tenant who died ſeiſed did not hold immediately of 
for the the king, as the ſtatute [ 17. E. 2. ] requires. Therefore 


quere well. And ſee in F. N. B. fol. 264. that the wife of 
the tenant peravail ſhall not be ſworn to continue a widow 
to the king in chancery, when her dower is aſſigned to her. 


es the 
' DDON 


[ 123. b. ] 


Stamf. Prærog 7. 15. 18. If the heir of the tenant be of the age of fourteen years, he 


may ſcize for a relief, otherwiſe not. Stamf. 12. Inſt. 55, F. N. B. 259. B. 
ad the "FM 1 Ig 
12 © 124.& 1] 
4 ;- EBT againſt the heir: he pleaded riens per deſcent, Land deviſed by A. to hi 
nt 31. (380 D 85 Y P 4 4 : zoife vill his ſon Fadi by 


except the third part of twenty-ſix acres of land 
holden by knight-ſervice : the plaintiff replied, that he had 


after- 
of his 


ad the more by deſcent, s. the other two parts, &c. and iſſue there- 
ſecond upon. And in evidence to the jury it appeared, that the an- 
xealed, ceſtor deviſed by his laſt will the whole land t his wife till 


the heir ſhould be of the age of twenty-four years, and that 
at that age the heir ſhould have the whole to himſelf and his 
hurs for ever ; and that when he ſhould cove to the age of 
twenty-four years, the wife ſhould have the third part during 
her life ; and if the heir died before the age of twenty-four 
years, that then the land ſhould remain to the wife during her 
life, and after her death (if the heir had ne iſſue) remainder 
to A. the daughter of the deviſor, in tail, remainder to the 
right heirs of the deviſor. The wife died after the heir came 
to the age of twenty-four years, and he is ſtill living. And 
the jury found this matter accordingly; and upon this ſpecial 
verdict the plaintiff recovered by judgment, for no entail is 
now made by this will, but the fee-ſumple is deſcended to the 
ſon; wherefore, &c, 


s heirs 


—  - — ——r——  —  —  — — : 


Sir Peter Carewe's Caſe. 
QUESTION was put by CoRDEL, Solicitor Ge- 


neral, By command of the queen: 3. Sir Peter 
Carewe, knight, who was attainted by outlawry and parlia- 
ment of treaſon for conſpiracy with //yat and others, owed 
to the queen before his attainder two hundred marks by re- 
cognizance; and now the queen, at the ſpecial inſtance and 
requeſt of the king, now at Bruxelles in Flanders, to whom 
Sir Peter ſurrendered, has pardoned him all treaſons, &c. 
and 


(39) A 


r n i 5 E 4 5 — FLO 
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of age, then to bim in ſer 
reſervirg a third to the 


wife for life, and if the 


for ſhruld die within age, 


to the wife for life, re- 
mainder over if the ſon left 
ro iſſue, is aſſets in the 
hands of the heir, the 
wife dying after he came 
of age. 


Dier. 171. 122. Hob. 
30. Vaughan's Rep. 2 59. 
273. 2. Rol. Rep. 217. 
19. El. 354. a. 1. Rol. 
Abr. 436. 626. 839. 
Plow. 145. 1. Rol. Rep. 
436. [I. Black. Rep. 22 2. 
Str. 1270. Co. Lit. 12.5. 
Mr. Hargrave's note (2) 
there. 1. Com. Dig. 3:8, 
And ſee the caſes in the 
8vo Cro. Jac. 591. & 
2. Black. Rep. 1230. ] 


A pardon of treaſon, 
with reſtitution of chat- 
tels, does not releaſe a 
prior recognizance to 
the king. 


Dyer, 245. b. 


{2. Hawk. 543. & 846. 
in margine.] 


IL 124. 4. 


[z. Rol. Ab. 179. 1. 17. 
Com. Dig. Pardon, F. 
2. Hawk. P. C. 553-559. 
2. Term Rep. 56. |] 


[Cro.Eliz. 516. 1. Wil, 
217. Foſter, 61, 62.] 


Dy. 140. 6. H. 4. 8. a. 
T1. El. 283. b. 182. 16. 


E. 4, 5. 7. Co. 39. a. 


* [ 124. b.] 
An abbot leaſes land ſor 
life, and afterwards leaſes 
the reverſion thereof, 
babendum the land from 
Michaelmas next after 
the firſt leaſe ended, for 
twenty-one years ; this 
is a good leaſe of the 
baherdum and the pre- 
miſes ſtand well toge- 
ther; and therefore, tho 
the tenant for life die 
before attornment, yet 
the grant is good, the 
baberdum ſhewing that 
it was intended as a leaſe 
of the land, and not as 
a grant of the reverſicn, 


[ See Plowd. Com. 147. 
S. C. Raſt. Ent. 572. a. 
S. C. and the cafes and 
books cited in the mar- 
gin of Plow.qua.ſupra. ] 


Michaelmas Term, 2. and 3. Philip and Mary. 
and has alſo granted, given, and reſtored to him all goods; 


chattels, lands, and tenements, which he has forfeited or may 
forfeit by reaſon of that attzinder, &c. Whether the debt be 
releaſed and pardoned or gone by reaſon of the ſuſpenſion of 
the execution thereof, or not? And H ARE, Mafter of the 
Rolls, Cox DEL, James DyER, and ANTHONY BROWx, 
Queen's Serjeants, thought that it was not gone or pardoned ; - 
but PokTMan, Chief Juſtice, doubted, and STAMFORD, 
Fuftice, ſaid nothing. See b. E. 4. [ 4. a. pl. 11.] in Re- 
difleiſin. But afterwards the ſaid Juſtices agreed that the 
debt is not releaſed or gone. See the fine levied by the co- 
nuſor to the conuſee and others to the uſe of a ſtranger after 


the ſtatute of 27. H. 8. [c. 10.] Hil. 18. Alix. fol. 349. a. 
pl. 15. poſt, 


— —— —————— 


Throgmorton againſt Tracey. 


WRIT of ſecond deliverance was ſued out by 

Fohn Throgmorton againſt Richurd Tracey of a 
taking of cattle at Beckford in a certain place called D:dcote. 
The * defendant ſaid, that the place where, &c. contained 
one hundred acres of land with the appurtenances in Beckford 
aforeſaid, whereof he was ſeiſed in his demeſne as of fee, and 
avowed for damage feaſant. And the plaintiff ſaid, that long 
before the defendant had any thing, one H. late abbot of 
Tewkeſbury, was ſeiſed in fee, and demiſed it with. the aſſent 
of his convent under their common ſeal, bearing ſuch date 
(without ſhewing it), to one J. Gorge, for term of life; 
and afterwards, by his indenture, with the aſſent of his con- 
vent under their common ſeal, which he ſhewed to the Court, 
gave, granted, and t farm let to one J. S. and AM. his wife 
the ſaid tenements wich the appurtenances amongſt other 
things, per nomen of the reverſion of all and ſingular the meſ- 
ſuages, lands, tenements, meadows, and paſtures of the ſaid 
abbot and convent in Dzdcete in the county of Glouceſter, Oc. 
all and ſingular of which J. Gorge then held for the term of 
his life, habendum et tenendum the ſaid meſſuage, lands, tene- 
ments, meadows, fields, and paſtures, &c. to the ſaid J. S. 
and 44, and their aſſigns, from the Feaſt of Saint Michael the 
Archangel next following after the death, ſurrender, or for- 
feiture of the ſaid J. Gorge, or when by any other means 
whatſocver 


(40) 


r St” i why? : 


3 3 * * 


nA 2nd where it is determined in the perſons of the alienees, aſ- 


oo 
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whatſoever the ſaid reverſion ſhould fall in, until the end and 

term of twenty-one years then next following, &c. without 

alleging any attornment ; and then conveyed the eſtate of 

J. S. to the plaintiff without ſhewing the deed of grant, and 

afterwards conveyed the fee-ſimple to king H. 8. by deed Bro.Attornment, 41.43. 
enrolled and ſurrender of the monaſtery, and from him to 8. k HET of 
the defendant ; and further averred the death of George, and 

that he entered on the morrow of the Feaſt of Saint Michael, 

and ſhewed the year in certain, and further as in the decla- 

ration. (41) And the defendant demanded oyer of the deed 

If grant of the reverſion, which was entered in hæc verba. 

And the words were as above, 5s. granted, &c. the reverſion, 

habendum the lands, &c. as above. And, Whether this was 

a good leaſe, or not? was demurred in law, and well debated. vide H. 19. Elz, fol. 
And three exceptions were taken to the plea in bar to the accord” a ceſt caſe. Mon- 


avowry : the firſt, becauſe the deed of leaſe for life made to . 1 = 
George was not ſhewn : the ſecond, becauſe the grant of the 8 6. 1. 2. Rol. Ab. 
eſtate of the termor is pleaded before the term began, and 4 
took effect without deed: and the third, becauſe he ſaid, 
granted, gave, &c, the land aforeſaid by the name of a re- 
verſion, &c, And it was holden by the Court that the plea 
was good enough notwithſtanding theſe exceptions, for the 
matter in law depends wholly upon the deed (and the words 
thereof are, © gave, granted, and to farm let, the reverſion of 
all and ſingular,” as above in the per nomen and the Ha- 
bendum, &c.) s. Whether this ſhould be a good leaſe to take 
effect as above? or, Whether it is void becauſe the premiſes 
of the deed ſpeak only of a reverſion, and the habendum of Plo. 145. 
land as above, when there is no reverſion, and no attornment 
made by the leſſee for life. 
And * I thought the words above would make a good * [ 125. a. ] 
leaſe in law for years of the land to begin as is above limited, yr, 223. 
(42) And firſt we ſhould ſearch and conſider the nature and 
quality of a reverſion, upon which word the whole argument 
of this caſe depends. REVERSION has a double meaning and 
acceptation in our law: the one is the right of reverting 
when the eſtate of poſſeſſion ſhall have ceaſed; and this is no smile H. 2. Erz. fel 
other than only an intereſt and expectancy to the land when Plow. 150. 
the occupation and poſſeſſion thereof ſhall eſcheat, and is the 
moſt common underſtanding of it in law : the other is, when 
the poſſeſſion and eſtate which was gone for a time ceaſes, 


A a ſignees, 
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ſignees, leſſees, grantees, or their heirs, as the caſe is, and 
reverts abſolutely to the donor from whom it was derived, 
his heirs, or aſſigns; and this is the moſt apt and proper ſig- 
nification of this word reverſion, which is a verbal noun, and 
derived from the verb revertor reverteris, and cannot pro- 
perly be called a rever ſion until it reverts in fact: and to 
apply the term of reverſion to land, which has no power or 
ability to move and return of itſelf or by any other power, 
is improper and an abuſe of words; yet becauſe it is incor- 
porated with the land by the law and common parlance of 
the land, I will not oppoſe it. (43) And to prove that it is 
more properly called a reverſion after the death of the parti- 
cular tenant, the penning of the ſtatute of V. 2. c. 3. & 5. 
which ſpeak of reverſions, declare what they are, that they to 
whom the reverſion belongs after the death of ſuch, c. And 
alſo the form of the entries of a tenant by receipt upon the 
default of the particular tenant is this, 5. that A. B. holds for 
the term of his life, the reverſian thereof after the death of 
the faid A. B. belonging to him: and the writs of eſcheat, 
formeden in the reverter, ceſſavit, ccutra formam collationis, 
writs of entry in caſu proviſe, ad termiuum qui præteriit, in- 
truſion, and conſimili caſu are, and that the lands ought to re- 
« vert io the ſaidplaintiff; Sc. And it may as well be called 
a remai. ider as a reverſion when a particular eſtate in rever- 
ſton is granted with the attornment of the tenant: as if a 
reverſion be granted in tail, he ſhall have formedon in the 
remainder, and not in the reverter, except he have the entire 
6. T. 3. 219. 10. E. 3. fee- ſimple, by the Regiſter [ 243. b.] & F. NM. B. title For- 
e medon in Remainder [fol 500. (D)] and by T. 6. E. 3. 5. 
23. pl. 53. ] ruled. And fo the common courſe of levying 
fines of reverſions is, ( both acknowledzed and granted that 
& the land which A. B. holds for his life, and which after the 
« death of the ſaid A. B. ought to revert to him and his heirs, 
« after the death of the ſaid A, B. jhall remain to the conu- 
& ſee, c.“ And ſo here is no word of reverſion, &c. and 
yet it ſhall paſs to the conuſee immediately. And in this 
laſt ſignification the term reve;/zon *? ſhall be taken in the 
® [ 125. b. ] principal caſe here; and it is as much as to ſay * demiſed the 
reverſion of the land, &c. and demiſed the land when it ſhall 
Dy. 246. 307. b. 46. b. revert, is all one. (44) And therefore if a man would grant 
36. H. 8. 58. b. me by deed, or parol, that after the death of A. B. his tenant 
[ 2. Term Rep. 43] for life, the land ſhould remain to me for twenty years, that 


15 
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is a good leaſe and without attornment, becauſe it is a con- 
tract and a chattel; but if it were of a freehold or eſtate of 
inheritance, it would not be good without livery or attorn- 
ment of the tenant. And in common parlance a man is ſaid 


to have a reverſion in land when he expects to have the poſ- 


ſeſſion thereof after a prior intereſt and eſtate is finiſhed, 
And in the expoſition of the ſtatute of General Surveyors, 
7. & 14. H. 8. [ 33. H. 8. c. 39. ] which gives them au- 
thority to make leaſes of the lands of the king for twenty- 
one years, provided that they do not make any grant of re- 
verſions, it was allowed before now by all the Judges, that 
they could not make leaſes of land out upon leaſe to com- 
mence after the former leaſe expires, for this is in effect a 
grant of the reverſion ; and although the word reverſion be 
not ſufficient to commence a leaſe of land, &c. yet becauſe 
this is only a contract or agreement to paſs a chattel, it 
ſhall be favourably conſtrued for the grantee ; becauſe, by 
BRACTON, deeds are to be favourably conſtrued, ut res magis 
valeat quam pereat. And in our law one word ſhall often be 
conſtrued in the ſenſe of another, as all revert ſhall be 
taken for ſhall remain, and 2 contra; alſo ſhall deſcend ſhall 
be taken for ſhall revert by 6. E. 2. | Fitz. Entre Congeable, 
Pl. 55.] in caſe of a receipt. (45) And this word recipere 
terram ſhall be taken for re-enter in the ſame Book; and in 
8. Lib. Af. [i. pl. 34.] return ſhall be taken for re-enter 
cr have the land by breach of the condition ; and one of theſe 
caſes is ſtill ſtronger, becauſe it is for the advantage of the 
leſſor or grantor, &c. And in 14. E. 2. a reverſion of land 
for life was granted to another if he ſhould outlive the firſt 
leſſee, and the tenant attorned, this was a grant, &c. And 
in 15. E. 2. land was given to John J. for the term of his 
life, and after his death to J. D. and his heirs, without any 
word of remainder or reverſion, and yet adjudged a good re- 
mainder. Alſo for the ſame reaſon that the reverſion of a 
meſſuage or mill paſſes by grant of a meſſuage or mill with- 
out attornment, &c. as was ruled in the time of Ed. 1. [ Fitz, 
Grant, 86.] and yet he had not the thing in poſſeſſion to 
grant: for the ſame reaſon poſſeſſion ſhall paſs by the grantce 
of the reverſion. (46) And in 10. Ed. 2. there was tenant 
in dower of a third part of a meſſuage, and the heir granted 
ce the two parts, together with the third part which A. holds 
i in dewer when it ſball fall,” and ſhe attorned, this was a 

A a 2 good 
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good grant of the reverſion without the word reverſion; but 
only « the third part when it ſhall fall, &c.“ and ſuch words, 
cc when the reverſion ſhall fall,” are in the principal caſe here, 
as appears above. And as to what is ſaid of the habendum 
being contrary to the premiſes, and of another thing, &c. 
* this is not ſo; for here the habendum does its office well, 
5. in the declaration and limitation of the eſtate, and when it 
ſhall commence and take effect; and by this it is plainly proved 
here, that the intention of all the parties was, that the leſſee 
ſhould not have any thing in the reverſion immediately, for 
then he ſhould have the rent and fealty, and in that caſe there 
would be need of the attornment of the tenant to do the ſer- 
vices; but here it appears the contrary, and that he ſhall 
wait till the former eſtate fail to have any benefit of this 
grant; wherefore, &c. (47) And that which is comprized 
under the habendum is not of a new thing, but of the ſame 
thing of which the premiſes ſpeak, for the land and thing 
granted is put in the genitive caſe in the premiſes, and in 
the Habendum in the accuſative caſe, and ſo one; for the re- 
verſion of the land includes the land it{clf which reverts ; and 
therefore when a reverſion is granted in tail or for life, and 
executed, the ſormedon in the deſcender ſuppoſes an imme- 
diate gift of the land, &c. Alſo a man may grant a rent- 
charge out of his reverſion in D. and this will charge the 
land and not the reverſion. And fo it is if a man grant a 
reverſion in tail, reſerving a rent thereout, and the tenant. at- 
torn, the land after it reverts ſhall be charged with this rent, 
and not the reverſion; 17. E. 2. [ Fitz. Ab. Executors, 112.] 
in a ferre ſacias fo ruled; for rent cannot be reſerved but out 
of the thing that is given; wherefore, &c. (48) And in 
Litt. | S 525. ] a confirmation of the eſtate of huſband and 
wife for both their lives ſhall enure to the huſband as a re- 
mainder. Alſo a confirmation to tenant for life, the re- 
mainder over in fee, and the leſſee accepts the deed, this ſhall 
enure as a remainder and attornment. SAINT JERMYNE 
? contra. And a confirmation of an eſtate in land, habendum 
the land, made to tenant for life by him in reverſion, or by 
one joint-tenant to his companion, ſhall convey the intereſt 
to the party, &c. And if a man grant the diſpoſal of the 
advowſon of a church, habendum the ſaid advowſon, and the 
profits of the land, habendum the land, or the inheritance, or 


all his eſtate, or the ſoil of a wood, or the ſaid wood, is good 


enough, 
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enough, for it is comprized before. And it is not like a 
grant of common out of the land, halendum the land, or of 
the herbage of a park, habendum the park; theſe are not 
good, becauſe it is of another thing: and in a ſtronger caſe 
by an implication in law the habendum ſhall be conſtrued to 
benefit a ſtranger and one not named in the premiſes. (49) 
As if a man give land to one by deed, habendum to him to- 
gether with the daughter of the donor in frank-marriage, 
this ſhall enure to both, becauſe the wife is the cauſe of the 
gift, and in caſe of divorce ſhe ſhall have the whole land, 
and by intendment of the law the land and wife ſhall be given 
together to the man for the advancement of the wife: and 
then @ fortiori in * this caſe here; for, as is ſaid before, the 
reverſion of the land is equivalent to the land reverting, and 
then the land is comprized in the premiſes, and then the ha- 
bendum of land is well enough. And alfo ſometimes the Ha- 
bendum in a deed ſerves for a declaration of the intention of 
the donor or grantor, and not for a limitation only ; as if land 
be given to two, habendum one moiety to one, and the other 
moiety to the other, this makes them tenants in common, 
where by the premiſes they were joint tenants; and this is 
a caſe in Littleton & 298. J. (50) Alſo 8. E. 3. [ 59. b.] 
land was given to two, to have to one for the term of his life, 
remainder to the other in fee, this was good, and ſhall enure 
ſolely and ſeverally to the parties accordingly. Alſo land is 
given to one and his heirs male in the premiſes, habendum to 

him and the heirs male of his body, this is only an eſtate-tail, 
notwithſtanding the premiſes were a fee-ſimple. So here the 
habendum declares the intention of the Abbot, that this grant 
ſhouid not enure as a preſent reveriicn immediately, for then 
it ought to draw with it the rent, fealty, and ſervices of the 
jeſſee for life; but this ſhall enure to take effect in future 
after the reverſion falls and not before, for he has limited a 
mean ſpace and diſtance between the end and determination 
of the firſt leaſe and the commencement of the ſecond leaſe, 
Ss. from the Feaſt of Saint Michael next after the death, &c, 
And STAMFORD, SAUNDERS, and BROWN, Fuſtices, ar- 
gued all to the ſame purpoſe; and BRook, Chief Juſtice, 


N 45 Brief, 703. 
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L 2. Black. Com. 298. 
Shep. Touch. 98. and 
note (4) there. 
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38. E. 3. 26. A. Br. 
Grants, 30. 150. 


(49) E. & T. 1. Job. Rot. 19. Accord” in the caſe of Amice, who was the wife of Richard, 
Count, divorced for affinity, againſt Rich. the ſon of William de Sudbury. 


Note, That if the divorce be at the ſuit of the huſband, ſhe ſhall have the whole. 28. H. 8. 
L 13. a. pl. 62. ] Perk. pl. 238. + Dyer, 76. atcord. 4. E. 6. Plow: 135. 
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2 contra. But afterwards in Eaſter Term the judgment was 
given for the plaintiff, 3. that the leaſe was good; for 
BROOKE faid, that he had prepared an argument on both 
ſides, and if any one of his companions had been againſt the 
leaſe, he would have argued for it, and this for a different 
reaſon than had been yet mentioned ; but he never told this 
reaſon in his life. | 


Hilary Term, 
2. and 3. Philip and Mary, 


— 


— 


Warren againſt Lee and Others, B. R. 


(51) IN treſpaſs for breaking a cloſe by Jaſper Marren 
againſt Lee and others, the defendants pleaded not 

guilty, and at /i prius there was a demurrer in law upon 
the evidence. And the cafe was, That the father of the plain- 
tiff was ſeiſed in fee of land holden in ſocage, and by his laſt 
will in writing gave the land in the premiſes thereof to his 
wife for the term of * her life, on condition that ſhe ſhould 
provide for the ſaid Faſper, being the eldeſt ſon at ſchool, and 
bring him up in virtue and good morals at her own expence 
until he ſhould be of the full age of twenty-one years : and 
afterwards in the end of the will, he gave the land after the 
death of his wife to his ſecond ſon in tail, reſerving the fee- 
ſimple, and died; the wife entered and broke the condition; 
and the ſaid Jaſper after he came of age entered, and brought 
this action of treſpaſs during the life of the wife: the queſ- 
tion was, Whether his entry were lawful or not? (52) Firſt, 
it is to be conſidered, Whether a condition may be knit to a 
deviſe, or not? And it ſeems it may, and this by the ſtatutes 
of Wills, 32. [H. 8. c. 1.] and 34. and 35. H. 8. [c. 5.] which 
give power to the deviſor to make deviſes at his free will 
and pleaſure for the advancement of his wife, &c. or other- 
wiſe, &c. Alſo, to prove this by a caſe in Littleton [go. b.], 
that the executors of the deviſor of land deviſable by cuſtom 
ſhall ſell the land, they do it not, the heir enters, &c. Allo 
ſuch 
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fſuch deviſes of land in uſe have been common. And ſee a 

condition, that the deviſee ſhall pay rent to the wife of the 

deviſor, and a clauſe of diſtreſs to the wife for the ſame; 

whether this deſtroys the condition, guære bene, H. 18. Eliz. Dier, 33. a. 

fol. C348. a. poſt. Alſo, note for whoſe benefit and advantage 6d 6. 
this condition was made, and by whom it ought to be per- Abr. 472. 3. Cro. 359. 
formed. Alſo, Whether the condition knit to the particular 

eſtate only be deſtroyed and made void by the limitation over 10. Co. 40, 41. b. 

in tail, the fee fimple remaining in the deviſor, or not? And 

it ſeems not, although the remainder had been over in fee, Lit. 365. Co. Lit. 222. 
for there is a difference between the reſervation of a rent Et. L218. 2: Rob 


Rep. 216. 
and of a condition; for the one, 3. the latter, may be without Perk. 164. 464. 563. 


deed by livery accordingly, and the former not without deed a EM 
indented, &c.; and although the remainder be not entailed 
upon the condition alſo, yet it takes effect upon this con- 
ditional livery : and ſee Perkins accordant thereto, the laſt 
chapter of his book F. 831.], who makes no queſtion of the 
condition, but whether he in remainder ſhall take advantage 


of the breach of it; and it ſeems not, &c. (53) See alſo 


il 


1. Rol. Ab. 407. (B.) 1. 
414. Plow. 413. 


ren | 

_ F. N. B. in ex gravi quereld [201. C.] ſuch a deviſe upon 

_ condition, &c. remainder over in tail without condition, and 

| good: and if a man make a leaſe for life reſerving a rent and 

in- | | 

| - a „10. Co. 41. The Ser- 

aſt re- entry for default of payment, remainder over in tail, this jeant's caſe in C. B. 21. 
hi remainder does not deſtroy the condition, becauſe it is made Jas. Fit. 347. 8. H. 7. 

18 1 19. 27. H. 3. 28. 
uld all at one and the ſame time: but when the condition is once K 694. 
0 annexed to a particular eſtate, and then by another deed the 
Ws reverſion is granted by the maker of the condition, there the 
* condition is gone, cauſa patet. Alſo, Whether the entry of 

YR the heir of the deviſor for breach of the condition be lawful, 1 
KY or not ? and what eſtate he ſhall be adjudged to have ? and, * 
5 Whether the remainder be thereby defeated, or not? And 
ant it ſeems, the entry is lawful, although no re- entry or entry 
7 are expreſsly reſerved to him, becauſe it is tacitly implied in | 

a law when the condition is to be performed by the deviſee : Pier, 33. a. 138. b. 1. 
Tit, : 253 : 5 Rol. Abr. 407. 
* and this ſort of condition carries with it a penalty, s. the , b. ] 
5 defeazance of the eſtate to which the condition is annexed. Land 
ich And in common reaſon he who was prejudiced by the de- 
vill. viſe, g. the heir who was diſinherited by it, ſhall take advan- 


tage of the breach of the condition, (54) For by GLan- 


er: 


(53) A. deviſes lands to his mother for life, and after her death to B. his brother in fee, 
| provided if his wife being enceint ſhould be delivered of a ſon, that then the lands thould 
om remain to him in fee, and dies; the lon is born, and it was holden that this proviſo does 
100 not deſtroy the mother's eſtate, but only B. 3. 23. Elix. C. B. [ Fearue Cont, Rem. 198.4 


ich 224 VIL, 


[ 127. b.] Hilary Term, 2. and 3. Philip and Mary. 


1. 6. 10. Co. 85. b. 17. VIL, [lib. 7. c. 1. fol. 44.] the father cannot make a deviſe of 
a. 40. b. Plow. 414. b. and without the aſſent of the heir, but with his aſſent he may. 
And it ſeems, that the remainder is not deſtroyed by the 
entry, but the heir ſhall have only an eſtate for the life of the 
wife; for there is a difference between this remainder made 
[ Fearne, Cont. Rem. by will, and a remainder created by deed and livery; for in 
192, 193-} the laſt caſe the entry defeats the livery ; but it is not ſo in a 
kr,” x19: b. 122. a Will, for a remainder by will is good, although the particular 
9. H. 6. 24. b. 37. H. 6. eſtate were never good; as if to a monk, &c. And the law 
33 enen in this caſe ſhall be taken in the ſame manner as if the de- 
Vide Perk. fol. 118. in viſor had expreſsly reſerved an entry and retainer during the 
Deviſes, 5. 66. 2 : F i * 
life of the wife; and ſuch tempering and qualifying of the 
penalty ſhall not altogether defeat the eſtate, &c. as Litt. 
8 [F- 327. ] ſays of re-entry and retainer until, &c. which is 
Plow. 524. 1. Rol. Ab. only in lieu of diſtreſs or pledge, &c. (55) Alſo a feoffment 
4-45 (N.). of twoacres upon condition, and that for the condition broken 
he may re-enter into one only, that is good; and if tenant for 
life and he in remainder join in a feoffment upon condition, 
and that one, 3. the tenant for life, may re-enter, this is good, 
without defeating the whole eſtate : alſo the caſe of 11. H. 7. 
2 "IT * 7 eq 6. of land given in tail, remainder to the right heirs of the 
LIM. 208. 2 donee, upon condition that if the donee or his heirs aliene in 
yo KY * — hte fee, it ſhould be lawful for the donor to re-enter; this is a 
good condition, and ſhall defeat the alienation for the tail 
2 9 only, and not the fee. Quære hoc. (56) Alſo the caſe in 
e63. 108. 10. Co. 40. 29. Aſſ. | 159. pl. 17.] of a deviſe to Clerk to be prieſt, re- 
mainder to a commonalty in fee, &c. and he in remainder 
ſhall not take advantage of the breach, becauſe no words of 
the will give it him, and alfo he is a ſtranger to it ; but if the 
words had been, © provided that if the condition be broken, his 
11. H. 7. 17. a. 21. H. | ; : i ; 
7. 12. a. 3. Co. bs. a. ( eſtate ſhall ceaſe, and he in remainder may immediately enter,” 
_— 9" 50 there he ſhould take advantage, although he be a ſtranger, 
26. H. 6. Entry con- becauſe the eſtate determines there without re-entry : and 
774. b. cet Dy. 2:2, therefore if I make ſuch a conditional leaſe for life, with con- 
4. contr. dition, s. that the effate ſhall ceaſe, and then aliene the re- 
3 verſion, the alienee ſhall take advantage of this condition, 
6. 12. H. 7. 8. 22. Lit. becauſe the eſtate determines without entry, &c. Alſo there 
4 23 Rod is a difference between the pleading of a condition comprized 
in a will, and in an eſtate or grant made by a man by livery, 
7 x.Eq.Ab. 105.note (e). Or Eſtate executed in his life- time; for in the firſt caſe, no 
Fearne, Cont. Rem. 193, deed is neceilary to plead the condition to defeat the eſtate; 


I 2. Salk. 570. N HEE 
ONE 576. but in the other, 1t 1s. 


2 : bed. en . 7 N 
. 5 ob al LET ; 2 0 a 
„ ee ORE 
1 


(57) A 


4 


Hilary Term, 2. and 3. Philip and Mary. 

* (57) A MAID-SERVANT and a ſtranger conſpired to 
rob her miſtreſs, and at a time appointed in the 

night ſhe let him in at the door, and led him by a candle to 

the bed of her miſtreſs, where ſhe lay aſleep, and the ſtranger 

killed the miſtreſs in her bed, the ſervant neither ſaying or 

doing any thing except holding the candle: Whether ſhe be 


principal in this death as well as the murderer ? and alſo, 
Whether this be petit treaſon in the ſervant, as the principal 


her a principal and traitreſs, Book, Chief Fuſtice of C. B. 


Baron, DALY$ON and STAMFORD, Juſlices, & contra. Si- 
mile, Eaſt. 16. Eliz. fol. 332. a. poft. 


13. H. 7. 


p. C. 132. 2. Hawk. P. C. 445. f 


ef the conſummation, and ſo the law was holden 3. Elix. paſt. 18 3. b. 
——z———  —r — — — . — 


Ballard againſt Ballard. 


HREE co-parceners of land in gavelkind in 
_** reverſion, dependant upon an eſtate for life. The 
youngeſt alienes his part by fine in fee, and the tenant for life 
dies, the eldeſt ſon enters into the whole. And the middle 
brother and the alienee bring a joint writ de partitione fa- 
ciendd upon the ſtatute 31. H. 8. c. 1. againſt the elder bro- 
ther, who pleads the general iſſue, s. that they do not hold 
together, and by undivided, &c. And upon the evidence the 
caſe appeared as above. And thereupon the defendant de- 
murred in law, and the jury were diſcharged. And by the 
opinion of PORTMAN, BROOEk, STAMFORD, BROWN, HARE, 
and BAKER, the action is not maintainable as above, for 
they are entitled to ſeveral writs of partition, 5s. the one to 
the writ of co-parcenary at common law, the other by the 


(58) 


actor is only a murderer ? And PORTMAN, Chief Fuſtice, held 


[* 128. a. ] 


Whether a ſervant let - 
ting in a felon by night, 
leading him to her miſ- 
treſs* bed, and holding 
the candle while he mur- 
ders her, but not ſaying 
or doing any thing, be a 
principal? and, Whe- 
ther it be petit treaſon 
in her? ? 
[Dal. 16. S. C.] 

Hal. Pl. Cr. 24. 50. 2 
Inſt. 20. Stamf. 16. b. 
10. b. 40. 21. E. 4. 171. 
Plo. 98. 100. Co. Pl. 
Coron. 20. 8. El. 2 


and Hare, Maſter of the Rolls, agreeing: but Brook, Chief a. 40. AM 25. Crompt. 


15. 40. E. 3. 42. 12. 
Aſſ. 30. 22. Aſſ. 59. 
Dal. Rep. 41. 27. Aſſ. 
4. 1. 9. H. 6. 47. b. 4. 


18. 10. 22. Aſſ. 42. F. Corone, 309. 314. 350. 395. Mo. gi. Benl. 20. {1. Hawk. 


(57) By the letter of the law ſhe ſhall be principal, becauſe preſent at the act, and con- 
ſpiring with the murderer from the beginning to the end; but by the intention of the law 
ſhe appears only acceflary, for the opening of the door and holding the candle were no part 


A purcł aſer of the ſhare 
of one parcener cannot 
join in a writ of parti- 
tion with another of the 
parceners. 

1. Andee. 30. S. C. 


O. Bend. 20. 
N. Benl. 42. 48 


Robins. Gavelk. 109. 
113.] 


Co. Lit. 175. 157. b. 
Jenk. cent. 4. c. 96. 

8. EI 243. a. 26. 27. 
29. 31. 36. Aſſ. 39. 68. 
223. 33. 1. 31. 24. 4 
43. E. 3. 27. 42. 8. 16. 
& 19. & 27. 1. 14. H. 6. 


5. 25. 16 H. 7. 4 


(58) 12. Eliz. Mullineux's Caſe. [ Palm. 136. ] Sir Edward Mullincux deviſed by his will 


8 . N 0 . cs * wo FS . 
£ 2 ö 8 > w—_ — 0 
322 on CC SSIS 
2 . 


to bis zounger fon twenty nobles per ann. and 10 the others ſeveral ſums arnually to be paid, and 
deviſed his land to his cldeſt ſon, por condition that be hu pay ſuch a ſum, and uon default 
of the heir, that the executors ſhould bave it, and pay the ſame ; if they failed, that the ſaid de- 
vifees ſhould retain ; the heir and the executors did not perform the condition, the younger 
ſon entered, and adjudged that his entry was the cutry of the others, by Nov, Attorney 
General, Lent Readings 1632 


ſtatute, 


[ 128. 4. 1 Hilary Term, 2. and 3. Philip and Maty. 


ſtatute, but they cannot join. And alſo guære, Whether 
the entry of the eldeſt give ſeiſm to the others, or not? which 
is difficult to the ſtranger, as I believe (a). 


* 2 2 


. 1 28222 -- —— 


(a) By the alienation of one co-partener, | tenant in common ſerves for all. See Hob. 
the other and the alienee become tenants in | 120, and the books cited there, and Cowp. 


common, Lit: ſect. 309. and Co. Lit. 167. b. 219. 5 Burr. 2607. 1. Black: Rep. 675. 
and note (2) there. And the entry of one 


. | — _ 


Wilford and Wilford, Executors of their Father, 
againſt Wilford their Uncle. 
Device of lands to A. in (59) 5 


ia ILFORD the father and teſtator was bound 
fee, conditioned to pay 


five hundred pounds; if in an obligation of five hundred pounds to the 
he fail payment, to g. $ | 2 "Pg 
A. Corporation of Merchant Taylors in Londen, no day of pay 

like condition. The de- ment being expreffed, or any condition in the obligation: 
r er afterwards he made his will in writing of lands in fee ſimple 


the money is demanded in London, and gave and deviſed them in fee ſimple to his two 
of the executors, who 


refuſe. Whether B. 's ſons and executors, upon condition, that if they did not pay the 


. ound! to the ſaid corporation according to the 
e Angra; Ca ſaid five hundred pounds to the ſaid corporation a g to the 


guerre. tenor of the ſaid obligation, then he willed that the ſaid gift 
Pier, 33, 6. Co. 30. will and bequeſt ſhould be void and of no effet, and that then 
39. 3. 38. E. 3. 11. & b) theſe words, s. C that then as now, and now as then, I wi 
12. Litt. $. 337. Plo. c give and begueath the premiſes to the ſaid Wilford the uncle 
34 5- Dyer, 127. B. 8 7 . . * ; n 
N. c. 125. ce to have and to hold the ſame ta him, and to his heirs for ever, 


(ou. Mod ang. Shay ce upon condition that he ſhall pay the ſaid ſum of five hundred 


Touch. 401. Fearne, c pounds to the ſaid corporation, as he had willed his faid ex- 
| _ _ 33 Cn. ecutors to do. The father died; the five hundred pounds are not 
Caf. 147. 3. Term Rep. paid by the * executors z the uncle died not having paid them; 
r and now a demand of the money is made upon the execu- 

[128 b. ] tors. Whether the heir of Milford the uncle may enter, and 


be in a ſituation to perform the condition, or not? gu re. 


(a) Manſell 


Hilary Term, 2. and 3. Philip and Mary. 


(a) Manſell and Herbert's Caſe. 
M AN ſeized certain goods belonging to French- 


men in time of war upon the ſea, and carried them 
to his houſe. A ſtranger pretending to be vice-admiral with a 
great number of perſons came to the houſe where the goods 
were, with force, and made an aſſault upon them that were in 


(60) 


the houſe at the gate of it, when a gentle woman came out of 


the houſe unarmed, and was killed by one of the ſervants who 
came to take the goods, by the throwing of a ſtone at another 
in the gate. And the party who came to take the goods 
proclaimed, and faid, (before his coming) & that he would 
« make him a Cotes who kept the goods; and ſaid alſo, © that 
« he would make him to know the baſeſt in his houſe.” Quære, 
Whether this be murder by the death of the woman ? 

And the caſe was moved among all the Judges, and divers, 3. 
SAUNDERS, HIGHMAN, Chief Baron, WHYDDON, BROWN, 
and DALYSON, Juſtices, and BROWN and CATLINE, Ser- 


jeants, and the Attorney and Solicitor General held, that if 
it appeared the woman came in defence on the part of 


Maunſel, then this was murder in Herbert and all his com- 


panions; but BROOK, STAMFORD, MorGan, DYER, and 


PrIDEAUX to the contrary, for no malice was intended againit 
the woman, and murder cannot be extended beyond what 
was intended, &c. And the firſt held, that if two fight by 
appointment beforehand ſo to do, and an indifferent ſtranger 
come to part them, and be killed by one of them, it is mur- 
der in him who killed; and ſome ſaid in both, but the others 


[ 128. b. 


Where perſons aſſem · 
bled with force to ſeize 
goods under pretence of 
lawful authority, and a 
womanunarmed coming 
out of the hcuſe was 
killed by a ſtone thrown 
by one of the affailants 
at another perſon in the 
gateway, this is murder 
in them all. 


2. R. 3.2. 7. E. 4 14. 
a B. N. C. 294. 4. 


Co. 40. b. 7. Co. 10. 


Dr. and Stud. 134. b. 


Lambert, J. P. 244. 
Plow. 97. 314. F. Co- 
rone, 262. 314. Cromp- 
ton, 18. B. N. C. 237. 
Stamford, 16. Dal. 
Rep. 40. Poulton, 120. b. 
Plo, 101. 174. 22. Af, 
71. Stamford, 16. 
Crompton, 20. 


[1. H. H. P. C. 445. 1. 
Hawk. P. C. 127, 128. 
Foſter C. L. 351: 356, 
See Doug]. 207. Cowp. 
830. Cald. 218. 244. ] 


would not agree to this. 


9 


—__—_— 


* 


(a) In the Abridzement, Lond. 1609. this 
caſe is entirely omitted, though it is in all the 
editions of Dyer's Reports, and inſtead of it, 
the Abridgement has the following note in 
French : | 

& [. Conſtable pointed to one, and ſaid to 
his friends, „ Bcho!d King Edward, be hath 
« ſent to the queen t give up tn him the kings 
* dom, and fhe hath anſwered bim, that he 
« gain it by the ſword, and yet fne kngwws 
« that be 2 right thereto, It is not 2 
direct affirmation that another than the 
queen hath right to the crown within 
* 1. Mar. by the greater opinion. Yet he 
had judgment and execution as a traytor. 


© Sure, if he be not within the declaration 
6 of 25. E. | 


This is not in the old edition of 1592, nor 
in any other that I Know of, nor in the 
| MS. of inedited cafes in the {ſrrer Temple 
library. Yet LORD COKE, 7. Rep. 10. b. 
cites it thus: “ In 2. & 3. Pb. and Mar. 
„Dyer 128. One Conflable diſperſed divers 
bills in the ſtreets in the night in which it 


B . ' 
| „% was written, that K. E. 6. was alive, and 


«in France, Sc. and in Coleman-ſireet in 
& {ondon, he pointed to a young man and ſaid 
„that he was King Edward the ſixth. And 
this being {poken de zd1ividuo (and 2ccome 
© panzed with other circumſtances) was re- 
„ folved to be high treaſon; for the which 
« Conſtable Was aitainted and executed”? 


(61) ALSO 


128. . 4 


If a ſubject refuſe to re- 
turn into the kingdom 
upon the king's man- 
date, his lands and goods 
ſhall be ſelzed for the 
king's uſe. 

Dier, 375. 165. b. 


2. El. 177. a. N. B. 85. 
Dier, 151. b. 7. C0.20. 


[r. Hawk. P. C. 91. 
11. St. Tr. 60, 61. 1. 
Black. Com. 266. 4. 
122. 4. Bac. Ab. 170, 
171.1 


»[ 129. a. J 


If a writ of entry be 
made returnabie on a 
day before the e by 
miſtake of the attorney, 
it is error. 

Dyer, 168. a. Noy, 57. 
3. Rol. Ab. 200. 1. 
Cro. 38. B. N. C. 467. 
3. Co. 45. 8. H. 6. c. 
12. 


Barnes, 17. Comp. 42 5. 
2. Black. Rep. $36. 
Dougl. 115. 1. Hen. BI. 


291. 541. 3. Term 
Rep. 657. 1. Com. Dig. 
276.] 


C. tenant in tail before 
27. H. S. makes a gift 
in tail to A. remainder 


Hilary Term, 2. and 3. Philip and Mary. 


(61) AL S O it was moved, that if the queen ſend a 

ſpecial mandate under the privy or great ſeal to 
any of thoſe who are now in parts beyond ſea, and who de- 
parted out of the kingdom without licenſe, s. that they ſhall 
return into the kingdom at a certain day upon pain, &c. and 
they refuſe to come, their lands and chattels ſhall be ſeized to 
the uſe of the queen for the contempt. And a notahle pre- 
cedent was ſhewn of ſuch a matter in 19. E. 2. in the ex- 
chequer againſt the earl of Richmond called William of Brit- 
tany, who was ſent for into Gaſcony by the king, and refuſed 
to return into the kingdom at the king's command, where- 
upon his goods and chattels, lands and tenements were com- 
manded to be ſeized into the hands of the king, &c. 


E . — ( Dſ—? 


* Marrow againſt Drew in Error. 


(62) AV RIT of error was brought by Marrow againſt 
Drew upon a judgment by verdict in a writ of 
entry in the guibus, and the error was aſſigned in the original 
writ, which writ was returnable, and returned on the Morrow 
of the Purification in 7. Ed. 6. and the teſe was the 13th day 
of February in the ſame year, which is out of Term, and after 
the day of the return; and this was the negligence of the 
attorney, for the writ was firſt made returnable in fifteen 
days of Eater: and for expedition he cauſed it to be eraſed, 
and the Morrow of the Purification inſerted ; and forgot to 
amend the %, s. to make it the 13th of January, Cc. 
therefore quære, Whether this ſhould be amended ?—And at 
length the judgment was reverſed. | 


———— 1 ——— 


Bonville againſt Payne. 


(63) (GRANDE ATHER, father, and ſon : grandfather 
| tenant in tail before the ſtatute 27. H. 8. [c. 10.] 


to his own 7gtt heirs; made a diſcontinuance in fee to the uſe of himſelf for life, 


(63) Tenant in tail makes a feoffment and dies, and a gift in tail is made by the diſcon- 
tinnec, remainder to the iſſue in the firſt ta in fee: the ſecond tenant in tail dies without 
iſſuc, his wife pri- ily enſient with a ſon; the 1Tue of the firſt tail enters, and then the other 
ifſac is bora, and enters upon him, and ac brings allize, and not maintainable, Plowd. Que. 81. 


and 


Hilary Term, 2. and 3. Philip and Mary. 


and after his death to the uſe of a ſtranger in tail, and for de- 
fault of ſuch iſſue to his own right heirs, and then died. 
And afterwards the father died before the ſtatute; and after 
the ſtatute the ſtranger died ſeiſed of the eſtate tail executed 
by the ſtatute, without iſſue, his wife being privily enceint : 

wherefore the ſon, as right heir to the grandfather, entered, 
and afterwards the iſſue in ventre ſa mere is born: Whether 
he can re-enter upon the ſon ? or, Whether the ſon is remitted, 
or not? And guere whether he be remitted; becauſe by the 
ſtatute he is the firſt perſon in whom any remainder in poſ- 
ſeſſion veſts, and this is of a fee ſimple, of which eſtate neceſ- 
Grily by the ſtatute he muſt be deemed in; wherefore, &c. 


The Biſhop of Carliſle againſt Smith. 

(64) A WRIT of waſte was brought by Robert biſhop 

of Carliſle againſt one Smith, for waſte in Carlifle- 
place in Lambeth Marſh, and the writ was to the diſinheriting 
of the ſaid biſhop : and he counted, that hewas ſeiſed in fee of 
the place in right of his church, and of his biſhoprick afore- 2 
faid, and made the leaſe to the defendant ; and upon nul wa/? 
fait pleaded, it was found for the plaintiff, and alleged in 
arreſt of judgment, that the writ ſhould be to the diſheriſon 
of the church, according to the Regi/ter in waſte by a preben- 
dary, which is to the diſinheritance of the prebend. And it 
was alleged that the printed Regi/ter in the laſt writ of waſte 
but one, [fol. 76. a.] is to the diſinheritance of the ſaid 


biſhop of the bleſſed Mary of Lincoln. And two manuſcript 
Regijters are to &c. of the church, &c. | 


[ 129. a. ] 


=. .donee enters and 
„ leaving his wife 
* G. 's ſon enters 
after the ſtatute : Whe- 
ther he ſhall be remit- 
ted ? or may A.'s iſſue 
when born enter upon 
him? gu. 
Dy. 23. b. 51. 191. 104. 
106. 11. E. 4. 1. 9. 
9. H. 6. 24. a. 34. H. 8. 
54. b. N. B. 39. M. 21. 
E. 3. 2. 34. H. 8. Br. 
Remitter, 49. B. N. C. 
251. 1. & 2. M. Benl. 
19 f. contr. 1. Inſt. 348. 
b. 


Hob. 254. 3. P. Wms. 
461. Plow. 111. Com. 


— 


Whether waſte by 2 
biſhop ſhall be laid to 
the diſheriſon of the 
church or of the biſhop? 
- 

o. H. 7. 
21 b. 7. 
N. B 57. 
39. E. 3 
2. b. 


a. 
15. b. 2. 


[Regiſt. Brev. 73. b. 2. 
Rol. Ab. 832. Co. Lit. 


341. a.] 


Attaint upon 23. H. 5. 
c. 3. ſhallnot abate upon 
the death of the original 
defendant. 

The ſtatute 34. & 35. 
H. 8. c. 21. muſt be 
ſpecially pleaded. 

Ifnot allowed to be giv- 
en in evidence on the 
firſt trial, it ſhall not be 
heard on the attaint. 


Co. Lit. 3904. 125. b. 
Hob. 227. 28. E. 3. go. 
2. 6. Co. 33. & 34. 15. 
3- Leon. 162. 


3- 4- Co.10. 35. Dy. 87. 
Rol. Contin. 360. 


Hob. 227. Ante, 54. b. 
1. Rol. Ab. 285. 


[Bul. Ni. Pr. 222. Gilb. 
Evidence, 42. ] 


& ©. $12.94 , 4 
29. b. 34. H. 8. 53. b. 
Poſt. 331 22. 


Bull. Ni. Pr. 222, 223. 
3. Black. Com. 404. ] 


* Eaſter Term, 


2. and 3. Philip and Mary. 


Heydon and Ibgrave. 


(65) JN the attaint between Heyden and Iborave in B. R. 

_ Thgrave died pending the writ, and yet becauſe of 
the ſtat. 23. H. 8. [c. 3. $. 5.] upon which this attaint was 
brought, the writ ſtood and was not abated. And the falſe 
oath was affigned in this, that twelve jurors of the firſt in- 
queſt ſaid, that forty acres of land in Sarret in the county 
aforeſaid were not contained in the letters patent of king H. &. 
made to one A. and one B. 4. Fuly, 35. H. 8. And the 
plaintiff averred affirmatively, that they are contained in 
manner and form as he alleged in the aſſize brought by 
Heydon againſt Ihgrave. And the truth of the caſe was, that 
in the letters patent the vill was miſtaken, and alſo the name 
of one who was late a tenant, for it was ſuppoſed by the let- 
ters patent that the land was in Watford, and late in the te- 
nure of John M hitton, gent. and this was true; and after- 
wards in the tenure of John Johnſon, but this was falſe, for 
he was excepted out of that leaſe by expreſs words. And 
yet by ſtatute 34. & 35. H. 8. [c. 21. Jof miſ-recital, non- 
recital, &c. it was holden by the counſel for the plaintiff that 
the land paſſed by the letters patent; but in the pleadings in 
aſſize the ſtatute was not mentioned, but generally that H. 8. 
by letters patent bearing date &c. gave the ſaid tenements in 


Sarret by the name &c. as above. And the Juſtices of aſſizae 


would not permit the ſtatute to be given in evidence to the 
jury becauſe it was not pleaded, or embarraſs them with it. 
And for this reaſon the Judges in banc would not have it re- 
cited in evidence to the grand jury, becauſe it was not given 
in evidence to the firſt jurors: wherefore the plaintiff in at- 
taint was afterwards nonſuited. See a patent void for miſ- 


recital, and e contra in H. 3. Eliz. fol. 194. and 195. poſt. 


(65) 28. Elix. [Goldf. 23. 3. Leon. 162.] Heydon brought a writ cf right for the ſame 
lands, ſuppoſing that he was relieved by the ſtatute; and it was ruled pry 76, Cur, upon evi- 
dence to the jury, that the land does not paſs by the ſtatute, becauſe there was no certainty 


in the gilt, for it was not in the parith of Halford. 
„the caſe was moved again, and ruled 5: above. 


writ ot right brought 


And afterwards 30. LI A. upon ſuch a 


Agard 
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Agard againſt the Biſhop of Peterborough and 
| Another. 

(66) Ez Impedit was btought by Agard againſt the 

biſhop of Peterborouzh and Denton, clerk, And 

the plaintiff counted that the earl of Oxford was ſeiſed of the 


advowſon of O. in fee, as in groſs, and preſented the ſaid 
Denton, who was inſtituted, &c. in the time of Hen. 8. 


And afterwards, s. 13th Sept. in the firſt and ſecond years of 


the now queen, by his writing, ſhewed to the Court, that the 
Earl granted the firſt and next avoidance of the ſaid church, 
when firſt and next it ſhould happen to be void, to the ſaid 
Agard; and further ſhewed that the church was void by 


reaſon of the ſaid Denten's being inducted to the benefice of 


Up-maſter in the county of Eſſex, which induction was in 
April, in the firſt year of the preſent queen, which was before 
the grant of the advowſon, and ſo alleged in the count; * by 
reaſon of which induction, and by virtue of the ſtatute 
21. H. 8. [c. 13. §. 9.] of pluralities of benefices with cure, 
and of the value of eight pounds by the year and more, the 
church was void; and averred the benefices to be above the 
value of eight pounds, and counted over according to the 
ſtatute; and alſo in the concluſion of the count averred 
that this avoĩdance was the firſt and next after the gift and 
grant aforeſaid, &c. And iſſue was joined upon the induction, 
and tried at ni prius in Eſſex at the laſt aſſizes, for the 
plaintiff, And it was alleged in arreſt of judgment, that the 
matter of the count as above will not maintain the quare 
:mpedit for the ayoidance aforeſaid. Cauſa patet. 


[ 129. b.] 


A church being void, 
the preſent turn ſhall 
not paſs under a grant 
of the next avoidance. 
Intratur Trin. 1, and 2. 
Phil. and Mar. Rot. 701. 
Rookwood. 

M. z. and 3. Phil. and 
Mar. Rot. 609. 
accord” al Benl. 

c. 79. Mo. 12. (8. C. 
1. And. 15. 

Dy. 237. 282. | 
N. B. 34. b. 

2. Rol. Ab. 45. 


*[3. 2, J 


14. H. 7. 28. b. 

Jo. 138. 

Dy. 283. 300. 377. b. 
4. Co. 79. 2. H. 4 
17. 6. Co. 29. 

[ Gibſ. Cod. 758. Watf. 
Clerg. L. 88. 3. Leon, 


196. 3. Burr. 1510, 
1512. 2. Wil, 180. 
196. See 2. Black, 


1052. ] 


61n 
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E " Sik Jon Shaw, 
— — — — — 
„ gs 
died without iſſue THOMAS SHAW, 
male. 
25 | Tronas 
L - * . 
| ALICE OLY | within age. 


yu for wy re- (67) 1 king lord of lands holden in chivalry, 75 
3 Bag of land mas Shaw the father being tenant in tail thereof to 
3 8 ag him and the heirs male of his body, remainder to the heirs 
- der in tail dies his heir of the body of Sir Jobn Shaw then dead (whoſe right heir 


w.thin age, the king . . , 
Dae then Alice), remainder over in fee ſimple to the right 


and the tenant for lite heirs of Sir F. which was the ſaid Alice. The ſaid Thomas 
Sl hac the the father, in 27. H. 8. after the death of the ſaid Sir J. 8. 


ward ? | and Ed. S. covenanted to ſuffer a recovery to the uſe of 
* one L. who was the wife of the ſaid E. for the term of her 
life, and after her deceaſe to the uſe of 7. S. the father, and 
the heirs male of his body, and for default of ſuch iſſue to 
the uſe of the heirs of the body of Sir J. S. then being dead, 
remainder over to the uſe of the right heirs of Sir J. S. 
and the recovery was ſuffered accordingly. And after the 
1. - by Dy. 5 5 ſtatute 27. H. 8. [c. 10.] the faid eſtates were executed 
in poſſeſſion accordingly. And then Thomas the father 
dicd, living the faid IL. — his ſaid fon T. within age. And the 


(67) 2. Co. 94. a. Co. Litt. 78. Robert Bing bam, 2 ſeiſed in fee of the manor of 
Bing ham Melcum in Dorſetfbire, holden of Sir John Horfley Milcome, as of his manor of 
Hor/ley's Melcum in chivalry, in the 12th year of Elz. levied a fine of it to the uſe of him- 
ſel! and Jane his wife, and his heirs. 20. Eg. he levied another fine of the ſame manor 
of E. M to the uſe of Robert his fon and heir in tail, and afterwards to the uſe of his own 
right heirs. 30. L. Robert the ſon died, having iſſue Richard. 31. Eliz. Sir Jobu Hor- 
fiey ſafered a recovery of his manor of Herſley's Melcum to the uſe of himſelf in tail, and 
afterwards to Ser Robert Herfley in tail, and then to his right heirs, and died without iſſue. 
35, El/'z Robert Bug hum the grandfather died. 41. Elis. Tane died. R:ichard Bingham 
the heir in tail within age, with Y, Strode and Arn his wife, father-in-law and mother of 
Richard, entered into B. nh Melcum, and demiſed it to EL uẽ m Albert for ſeven years, 
who de niſed it to G-9126 Here, C.. for ix years and an half, and he being ejected by 
Sir Robert Horſley, Richard Fai? nnd Edward Gore brought Jeet. ne HN. 24. E. 3. 33. d. 
AT. 41. and 42 Eliz. Rat. 144. This cafe being found in a ſpecial verdiét, three queſtions 
were moved and urged by COKE, Attyruey General, ex parte Stroud, plaintiff, and by Tax- 
v!ELD and others, & parte Horſley, defendant. iſt, Whether the remainder to the right 
heir of Xe rt Bingham the zrandtather, Imited upon the tine of 20. Ez. be his ancient 
reverſion, and then Robert the fon being tenant in tai. ho.ds of bim. and his iiTuc thall be in 
ward to the grandfather as at firſt, a d not to Sir Rovert as lord paramount? 2div, Whe- 
ther S Rob rt, coming to the ſeigniory after the death of Kc the fon, being tenant in 
tail, and during the life of the tenant for life, ſhall have the wardſhip of the land after the 
death cf terant for fife, for now tlie iſſue is in by an anceſtor who ncver died in Sir Robert's 
homage ? 34ly, Whether by the ſaving to the lord upon the ſtatute 32. MH. 8. c. 1. Sir Robert 
ſhall have tae third part of the land in ward during Rychard's minority? M. 41. and 42. 
JU. Ro. 141. And the caſe on the 18th of Juue in Trinity Term, 43. Fliz. A. D. 1601. 
Was atjnderd in B. K. in all the three points for the plaintiff + to which judgment alſo (by 
the Rent er Stn Torn Tor HAN, Chief Fate), each of the Jucges at Serjeant's Inn in 
Fired firent, LENGTH and GAWDY cxcepted, agreed. Tefie Jobanne Strude. 


king 
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king afterwards granted the ſeigniory to Lord Rich in fee, 
who is ſeiſed of the ſervices by the hands of L. and after- 
wards L. died. Quære, Whether Lord Rich ſhall have 
the wardſhip of the body of the heir and land becauſe the 
father 7, died before the ſeigniory was granted? 

(68) The caſe in M. 24. E. 3. 33. a.] was as follows: Lord 
and tenant in chivalry, the tenant made a gift by fine for life, 
remainder to huſband and wife in ſpecial tail, remainder over 
in fee to the huſband; and afterwards the lord granted the 
ſeigniory, and the tenant for life attorned, and afterwards the 
donees in remainder had iſſue of full age, and died during the 
life of the particular tenant for life; and afterwards the iſſue 
had iſſue within “ age, and died, and then the tenant for life 
died, the iſſue of the iſſue being within age; the grantee of 
the ſeigniory ſhall have the ward{hip of the body and land. 


Ruled in ward (a). 


—— — 


[ 130. a. ] 


24- E. 3. 11. 
Gard. 48. 
N. B. 48. b. 

* [ 130. b.] 
= 7. $6.4, 2 
E. 3. 9. b. 3. Bulfſt 
254. 


— 


(a) Wardihip, with the reſt of the feudal ſervices, aboliſhed by 12. Car. 2. c. 24. 


Hill again? Grange. 

(69) JP RESPASS was brought by V. Hill againſt 
Grange, for a treſpaſs committed in a meſſuage 

and two hundred. acres of land in Dalton; and the caſe was, 
That a man ſeiſed of a mefſuupe and one hundred acres of 
land in D. leaſed it by indænture in Auguſt in the third year 
of the preſent reign to John Grande by theſe words, © hrs 
« meſſuage in D. with all the lands to the ſaid meſſuage be- 
habendum to him for the term of twenty years, ren- 
« dering annually forty ſhillings at the Feaſts of the Anuun— 
the Bleſſed Mary and Saint Michael the Arch 


angel,“ with a clauſe of re-entry for non payment of the 


« longing, 
e ciation of 


rent by ten days after any of the ſaid Feaſts; and then the 
leffor granted the reverion to 7”, Hill the plainti in fee, 
and afterwards 
. Hill demanded the rent on the ata day of Other in the 
third year aforeſaid, due at Afichaimas in the ſaid taird year, 
ered the 


t, and aſtetwards re-entered, 


to whom Thu Grange the lee aitorned ; 


and the leflee came an hour before ſunſet, ald of 
rent, and the grantee refuſcd 1 
and the leſſee ouſted him, and the granice of the reverſion 


B b 


brought 


The Serjeant's Caſe. 


Land cannot ſtrictly be 
apturtenart to a meſſu- 
age, but ſuch wore may 
be conſtrued to paſꝭ the 
land by the intent.on 
of the Pertics. 

Where rent is reſerved 
on two Feaſts yearly, it 
Mall be paid on that 
wh.ch comes firſt, tho“ 
named laſt. 

Demand or tender of 
rent on the laſt moment 
ol the day ot payment 
iS gecd. 

I he :rantce of a re- 
verſion of every com- 
men perion may enter 
for condit ous broken, 
dy the it. cut. 4. H. . 
C. 24. And ſo: ay the 
þacrtces a reverfſion 
o Idw. 6. ord of all 
ther heirs of Hen. 8. 


Sce F.owd 167. S. C. 
ar d Raſt. Ent. 657. b. 
1e. 104 

B. N. C. 483. 


_ - - * 
2 - o — - — — 
- 
— a 1 . 
— by - —— * = = 
- - — 
4 » — 
_ - = — — = _ — 
— — — = — 
dw - — — — _ 
* = - 
W — — — — — — 
Jn 7 - — * 
— — - = * = = — - — — - — 
— * = - — - - — - — —— — _ = 
4 _ wy — = — — — — - — 3 
RE Pans — — - * * — — 
— 327 x — — a = 
— — * — 1 — 3 5 2 8 — * bs 
- — as * — — — 5 —_—— * - 
* _ _ - 5 — * 2 - - = = a — _ = = 
— — = '- = = _ — — _ P 
— WP $ - 
— — — — — — — 
— — - — — — A 2 — bo — > — _— = 
—_ — — — — — — 
- oy = — — - . 
— — — — - 


— 
Lead. a 


— 
— > 


„ — = - — © - — — 5 — 
= - —— 
— — — q -» - 
- _—_ _ - — —5 +. 7 > 
4 = — — 
- — * — 
"= * - 
yo — 2 - . 0 _- 
= * _ — — — 
- =_- 


[ 130. b.] 


3. E. 2. 
. 
Bar. 298. Plow. 170. 
4 Co. 37. 31. H. 8. 
160. b. 32. H. 8. 135. 
Br. 4 Mar. 483. 171. 
accord. Fulb. 77. 31. 
E. 3. 292. 1 Inſt. 217. 
b. 11. Z. 3. fal. 526. 
B. Leaſes, 14. or 74. 
4 Mar. Br. Leaſes, 65. 


27. H. 6. 2. a. 
Br. 783. 


[* 131. a.] 


[ x. P. Wms. 177. 
1. Saund. 287. Salk. 
578. ] 

86. H. 6. 30. Entry 
Congeable, 6. 4. Mal. 
Br. Tender, 41. accord'. 
38. H. 8. Br. Con- 
dition, 192. 6. H. 7. 
3. b. Piow. 172, 173. 
. Co. 116 1. an 
202. a. 215. a. 


T5. Com. Dig. 432. 4. 
Bac. Ab. 357. 


+ A day large or natural is twenty-four hours long, ſtrict or civil is twelve hours long. 
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brought a writ of treſpaſs. And for the treſpaſs in one hun- 
dred acres of land reſidue the caſe is, That the prior of S. 
was ſeiſed thereof in fee in right of his monaſtery, and leaſed 
them by indenture under the convent ſeal to the ſaid John 
Grange, in the twenty-fourth year of H. 8. to have to him 
for twenty years, rendering aununaliy forty ſhillings at the 
Feaſts of Saint Michael and the Annunciation of the Bleſſed 
Aary, with a clauſe of re-entry if the rent ſhould be in 
arrear by ten days after any of the Feaſts. And afterwards 
the prior by deed inrolled under the convent ſeal gave and 
ſurrendered them to the ſaid king II. 8. in fee. And after- 
wards the ſaid king died ſeiſed thereof, and the ſaid tenements 
deſcended to king Ed. b. And afterwards the ſaid king Ed. 6. 
by his letters patent granted the reverſion and rent to the 
ſaid V. Hill the plaintiff in fee; and afterwards the plaintiff 
demanded the rent, and for non-payment by the ſpace afore- 
ſaid he re-entered, and J. G. the leſſee ouſted him, and he 
brought a writ of treſpaſs. (70) STAMFORD, Juſſice, 
thought that land might be appurtenani to a meſſuage, but 
not parcel of it; but SAUNDERs, BROWN, and Log p 
BROOKE, contrd, becaufe they are of the ſame nature, but 
yet by the words above the land paſſed by the intendment of 
the parties, and the open cognizance of the uſe and occu- 
pation of the land and houſe together. STamFoRD and 
Brooke thought the payment ſhould be at the next Feaſt 
of Saint Michael, becauſe it is annually, and by equal 
portions. ButSAUNDERS cd; becauſe his own reſer- 
vation, &c. appoints by the (videlicet, ) how, &c. See 10. E. 3. 
[43- b. pl. 4.] in annuity. STAMFORD and all the others, 
that the demand was one hour before ſun-ſet, which is the 
artificiel day by BRACTON, and the + natural day is * twenty - 
four hours, 5. the day and the night: and it is good enough, 
and the tender of the rent in the ſame manner on the laſt of 
the ten days, and w.r.iout a double demand, 5. at the Feaſt, 
c. And notwithſtanding the pleading is, for the whole day, 
s. from the riſing to the ſetting of the ſun, this is not 
neceſſary, unleſs in caſes where the ſum of money is very 
large, and requires a conſiderable cime to pay it in, &c. 
STAMFORD and all the others, that every grantee of the 
reverſion ſaall take advantage of the condition, by the 
expreſs words or intention of the makers of the ſtatute 


32. 


A 


a = a mit, ck wy cer . 


> 7 2 * Py", 
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(32. H. 8. c. 34. ] or by the equity of it. A ſtatute ſhall be 
received according to that expoſition which the ſages neareſt 
the time have given it, and this ſtatute is a general remedy 
for a general miſchief, Alſo all thought that the patentees 
of king Ed. 6. ſhall take advantage by expreſs words, or by 
equity. And for the form of ſtatutes penned in theſe words, 
&« our lord the king,” ſee [10:] Ed. 3. [ſt. 1.] c. 3. for main- Plow. 164. 
prize to be found by them who have charters of pardon, &c. 

and 25. E. 3. [ſt. 5. c. 2.] for treaſons. 


Plow. 176. 


IVERS leaſes for terms of years were made by the On a feoffment of 
late abbot and convent of Combe, of parcel of their lande, ſome in leaſe, 


77 D 


others not, with letter 


demeſne paſtures. And king Henry 8. granted all the ſcite of attorn:y to make 


| livery, he do s it in one 
of the monaſtery and the demeſnes, as well thoſe that were — 2 


in leaſe as thoſe that were out of leaſe, to the ducheſs of me _ _ all, _ 
; without the attornmen 
Richmond for the term of her life, and then died ſeiſed of the or agreement of the 


reverſion in fee, which deſcended to king Edward 6. who or. 2 Wah 
granted it to the late duke of Northumber.and in fee: and 
the duke made a deed of feoffment of all the premiſes to 
certain perſons to the uſe of his eldeſt ſon who was earl of 
Warwick, and Mary his wife, for the term of their lives, 


with divers remainders over, ind mad? a letter of attorney to Dy. 18. b. 


make livery; and the attorney did make livery in one paſture, 


waich was in leaſe for years, in the name of all in the county, 4. Ann. c. 16. f. 9.1 


Kc. without any attornment of the ducheſs, and without any 


agreement of the termors. Quære, How much ſhall paſs ? 
And in this caſe it was holden by SAUNDERS, W HyDDoON, 
Brow, &TAMFoRD, BROOKE, Chief Baron, A. BRowx, 
and CATLINE, that if a man make a leaſe to one for life, 
and afterwards the leſſor make a decd of feoffment, with 2. Rol. Abr. 8. 
letter of attorney to enter and make livery, and it want theſe 18 

words, ©« and all others thence to expel, &c.” and the attor- 
ney thereupon make livery, it is not a good feoftment, be- 
cauſe it is a diſſeiſin of the leſſee, and not a lawful act, which 
is intended in law in an authority to make livery : but the 
two Chief Juſtices, PORTMAN and BROOKE, and DaLi- 
SON, Fuſtice, SIR J. BAKER, DYER, andtheATTORNEY and 
SOLICITOR GENERAL, @ contra. Ides quære. Vide ſimile, 


H. 17. Eliz. fol. 339. poſt. 


29. H. 8. 33. a. 


[ Bac. Ab. Feoffment, 
B. 2. Com. Dig. Fe- 
offment, B 7. ] 


2. Co. 


17. El. 340. a. 363. 


Co. Lit. 48. b. 52. b. 
Moore, 91. 


B b 2 (72) IN 


*[-13t.b.) 


Continued from page 
121. a. ſupra, where 
ſee the abſtract. 


Dyer, 150. 
4. Co. 47, 48. 


2 Inſt. 384. 
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Reade azainſt Rochforth and Others. 
(72) JN appeal, Reade againſt Rochforth and others, the 


caſe was, Two principals and one acceſſary were 
arraigned at the ſuit of the king upon * the nonſuit of the 
plaintiF in appeal, and all pleaded not guilty, and ſeveral 
writs of venire facias were awarded againſt the three. And 
after the return of one of them ſerved, one of the principals 
made default, and the other principal was tried and acquitted, 
and the acceſſary was alſo found not guilty as acceſlary to 
one of the principals who was outlawed; and the abettors 
were inquired of ſeverally by the two inqueſts, and then the 
other principal who made defauit came in upon the exigent 


by the ſheriff, Quære, Whether he ſhall be tried by the 


6. Co. 65. 41. Aſſ 24. 


Stamf. 98. b. 
Lz. Hawk 288. 291.) 


Lz. Inſt. 38 5.] 


21 . 9. 
Lz. Hawk. 23g9.] 


inqueſt firſt returned upon his plea, or whether a new 
venire facias ſhall iſſue? But by the roll, this proceſs 
againſt the jury was diſcontinued, and a new venire facias 
awarded. And quere, Whether if he be acquitted, the 
ſaid inqueſt ſhall !-.quire anew of the damages and abettors, 
for the accæſſary, or whether the firſt aſſeſſment and inquiry 
{hall ſtand? (73) Alſo, Whetner if the laſt principal who is 
to be tried be acquitted (by which trial the acceſſary alſo 
would be diſcharged), the Juſtices of i prius ſhall give 
judgment upon him, or the Judges in the king's bench; 
becauſe the Juſtices of Ai privs did not give judgment of 
acquittal upon him at ſirſt, as they well might, as it ſeems by 
ſtatute 14. II. 6. [c. 1.) And afterwards the laſt principal 
was now acquitted at the laſt nfs prius, and damages were 
found at ten pounds, and that the plaintiff was ſulicient for 
them; and at the requeſt of the acceſlary the jury found 
damages for him at two hundred and twenty pounds, and that 
the plaintiff was inſufficient. And they found fix abettors 
and procurers of the apoeal's being proſecuted againſt him 
ex maiitid; ſo the accellary had his damages aſſeſſed by three 
juries as above. Quære upon which of them he ſhall have 
proceſs againſt the abettors? And as it ſeems upon the laſt, 
becauſe before that he was not legally acquiited. (74) And 
:ſcerwards Swimborre the acceſſary ſuzd a ſcire facias againſt 


the abettors, in which writ he made no mention of the 


acquittal of the principals; whercfore exception was taken, 
&c, Alſo ſome of the defendants pleaded that they did not 
abet, and one juſtified by reaſon of the common voice and 


fame; 


1 
5 
5 


is 


—_—_ Mw © A, 4 Df 
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[ 131. b. ] 


tame; to which the plaintiff replied, that he did it of his own Stan. 121. 171. 


wrong, without any ſuch cauſe; and ſo it was found; and 


3. 44 4- 


alſo that the others abetted, &c. and damages aſſeſſed; and 35. H. 6. 14 


he had judgment (ut audi vi). 


— — 


Trinity Term, 
2. and 3. Philip and Mary. 


EMOR ANDUM, That it was moved for a 
doubt among the Judges and king's Serjeants, 
Whether, if treaſon be committed in France, or any where 
out of the realm, it be inquirable and triable by law at this 
day, by the ſtatute of 35. H. 8. c. 2. becauſe in the ſtatute * 
of 1. and 2. Ph. and AM. c. 10. it is enacted, That all trials 
hereafter to be had, awarded, or made for any treaſon, ſhall be 
had and uſed only according to the due order and courſe of the 
common laws ef this realu, and nt ctherwiſe, Sc. And it 
ſeems that notwithſtanding this, the ſtatute 35. [H. 8. c. 2.] 
is in force, becauſe no offence of treaſon committed out of 


(75) N 


the realm was triable here by the courſe of the common 
law, therefore this ſtatute enlarges the power and authority 
of the trials of the realm in this point: but for tr-afon com- 
mitted in a foreign county, and triable in B. R. or in any 
county at the pleaſure of the king, by ſtatute 33. H. 8. 
c. 23. it ſeems otherwiſe ; becauſe this treafon by courſe of 
law was triable in the county whcre the offence was com— 
mitted, &c. And yet the intent of the ſtatute 1. and 2. Ph. 
and M. c. 10. was to remove the two accuſers and two 
witneſſes. And for the cauſe above, the Judges, Sin jonn 
BAKER, and Hang, ftafter of the Rails, ware vilemblcd, 
ant they thournt us above, and by the words above, 5. acc97e 
ring ta the ereer ana courje of the commin law, it ſhall be 
intended that tne trial ſhall be in tne county where the 
indictnent is, and alfo by twelve men, Kc. and this was in 
the Michaclinas Term following. See H. 12. E's. fol. 256. 


b. where this opinton of tial in a foreign COU:ity is con- 


firmed by the Judges of boch the benches. 


Bo3 Grene- 


25. H. 8. c. 2. as to 
treaſons committed be- 
yond ſca, is not repealed 
by 1. an 2. Ph and M. 
e 10. 6. 7. 

Corira, 01 33 H. 8. c. 23. 
with reſpect to the trial 
of treawun in a foreign 
county. 


Dal. Rep. 38. Dy. 


$6 EL. 466. 6.3 


Elz. 300. b. 11. C 
58. 5. 

Inſra, 145. 4a. 11. Co. 
63. 

3. Inſt. 11. 24. 


[z. Hawk. 317, 318. 
.... . „ 
Fon. © L. 238.1] 
Stamf. co. d. 
38. 11. 8. c. 2. 
Try, 12. 14 


Raſt. 


Stam. 89. 

(z. Hawk. 363. 1. H. 
H P. 299, 300. 

B. N. C. 431 


2. Hawk. Pl. C. 868 
559. 


[ 132. a.] 


Leaſe by A. by inden- 


ture, watnefling that he 


as ſurveyor ecreral of 
S. 's lands .n D. demuſed 
&c. tenements in L. 
with rent and re- entry 
reſerved to, and clauſe 
of warranty irom B. 
ſealed by both Whe- 
ther this be a good leaſe ? 


After appearance and 
before verdict in aſſize 
the plaint abridged. 

I3. Mn. 267. ] 


Berl 2. 2. Leon. 
3. | Beal. Ar C 
pl 74. 


9. Co. 76. b. Cro. 11. 
6. pl. 56. Cambden 


Brit. 358. 
9. Co. 77. 


* [ 732. b. ] 


Ante, 50G. b. 


{[ Godb. 180. 
Ab. 408, 409. 


3. Bac. 


fimiliter. 


* 
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Grenefield againſt Strech and Others. 


(76) A SSIZE of novel diſſeiſin was brought by J. Grene- 
field againſt Peter Strech, William Strech, and 
others ; and they all appeared by attorney, and pleaded no 
tenant of the freehold named in the writ, judgment of the 
writ, and if, &c. nul tort, &c. and the aforeſaid plaintiff 
And the recognitors appeared on the firſt day of 
the aſſiſe, and then the plaint was abridged; and they found by 
ſpecial verdict, that T. late marquiſs of Dor/et, was ſeiſed of 
the land put in view, and plaint, &c. in his demeſne as of fee. 
And he being ſo ſeiſed thereof, one Richard Phillips and one 
T. Chauntrel, as the ſurveyors of the ſaid marquiſs of his ſaid 
tenements at London, in the pariſh of Saint Dunſtan in the 
Iſt, in the ward of Farringdon Without, by indenture, 
bearing date, &c. and to the ſaid jurors in evidence ſhewn, 
gave and granted to the ſaid Peter Strech the ſaid tenements, 
with the appurtenances thereof, &c. as by the ſaid indenture 
between the ſaid Richard and 7. Chauntrel of the one part, 
and the ſaid Peter of the other part made, more fully appears, 
the tenor whereof follows in theſe words: (77) This inden- 
ture witneſſetb that Richard Phillips and T. Chauntrel, [as] 
ſurveyors general of all the dominions, manors, lands, and 
tenements of the Right Honourable T. Marguiſs of Dorſet 
in the county of Devon, &c. have demiſed, granted, and to 
ferm letten unto Peter Strech, &c. for the term of ſixty years, 
rendering rent to the * marquiſs, with a clauſe of re- entry 
to the marquiſs, &c. and with a clauſe of warranty from the 
marquiſs; and in witneſs thereof as well the marquiſs as the 
ſurveyors ſet their ſeals, dated at Londen, &c. by virtue 
whereof the leſſee entered, &c. and then the marquiſs died 
ſeiſed; after whoſe death the land deſcended to Henry late 
duke of Suffolk, as fon and heir, who entered upon the land, 
and was ſeiſed in fee, and afterwards was attainted of high 
treaton, by which forfciture, and by virtue of the act 


33. H. 8. (c. 20. §. 2] the quten was ſeiſed in fee, and 


granted it by letters patent to the plaintiff in fee, which were 
ſhewn to the jury, and entered verbatim, by reaſon whereof 
the plaintiff entered; upon which ſaid plaintiff's poſſeſſion 


thereof the ſaid Peter and the other defendants entered ; upon 


which entry the plaintiff hath brought this aſſize; and prayed 
| | | the 


1 er tf; * 


ens "a mT  TFxX 1 Ti Wk 
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the advice and direction of the Judges, whether the grant 
and leaſe above made to the ſaid P. S. be ſufficient and 
good in law, or not; and if it be ſufficient and good, then 
they ſay that no tenant of the freehold is named in the writ ; 
and if it be not good and ſuſicient, then they ſay that the 
ſaid P. S. and FF. S. are tenants of the frechold. (78) And 
further they ſay upon their oath, that the ſaid plaintiff was 
ſeiſed of the tenements n fee, until diflciſed by all the defen- 
dants to the uſe and behoof of the ſaid P. and V. and aſſeſs 
damages, &c. for the diſſeiſin of the lands put in vie and 
ſpecified in the plaint, without regard to the abridgment. 
And for the difficulty the Judges adjourned the parties to 
Meſiminſter in the exchequer chamber before themſelves; 
and there at the day they adjourned them into C. B. and ſent 
the whole record of the aſſize thither, &. And lat Term 
the ſaid P. S, pleaded the death of Villiam S. the joint-tenant 
(a) puis darrein continuance, &c. (79) Firſt, Whether the 
leaſe be the leaſe of the marquiſs or not ? alfo, Whether the 
finding of it in London be void, or not? Alſo, Whether the 
words as ſurveyors ſhall have intendment that in fact they 
were ſurveyors, or ſhall only be ſimilitudinary? Alſo, Whe- 
ther the whole verdict be void in all, or only for the term, 
and then the finding of the reſidue, 5. of the tenancy of the 
freehold, and alſo of the ſeiſin and diſſeiſin, be good or not? 
Alſo it was moved that the patent to G. is not good without 
office found, notwithſtanding the ſtatute 33. H. 8. and 
this by ſtatute 18. H. 6. [c. 6.] But a ſpecial act was paſſed 
for the attainder of the duke of Suffolk in the time of the now 
queen; wherefore ſeiſin and real poſſeſſion is adjudged in the 
queen without inquiſition. Alſo, becauſe damages are 
aſſeſſed for the diſſeiſin of all the tenements put in view, and 
plaint, without having any reſpect to the abridgment of the 
plaint. 


[ 132. b. 


Dyer, 65. b, 


40. E. 3. 21. b.] 
Plow. 173. Dier, 145. 
12. Afi, 13. 


[ Bendl. 42. pl. 74.] 


. AK 28. 7. 
9. & 5. H. & 2. 
Plow. 128. 9. E. 
40% 9. HK. 
Dier, 33. a. 75. 4- 


„2 


„HK. l 
28. 2. 


1. Keble, 267. 


B. N. C. 90. 1. 3. Co 
42. 11. 4. Mat. 145. 
b. 16. H. 6. 6. 


Dier, 172. b. Plowd. 
486. 


[Cro. Car. 427. 460. 
3- Term Rep. 734.] 


(a) By 17. Cr, 2. c. 8. made perpetua} 
by 1, Ph 2. c. 17. deata of one of the 
pre; tween verdi and judgment is not 
error, if f judgment oc entered within two 


Terms after vordict. Andby 8.and g. If. 3. 


ſhall not abatc. 


B b 4 


— 


c. 11 9. 7, if there be two or mare plaintiffs 
or dee ndants, and once or more of them 
| 1hould die, if the cauſe of ſuch action ſurvive 
to or againſt the furyivor, the writ or action 
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the 

Hall again Pyndar. leſs 

An action will not lie in (BO) EF RO brought upon a judgment given before the An 

n mayor and bailiffs of Cambridge in laſt Sturbridge _ 

precedent fair. fair *. And the errors were aſſigned in this, That the plaintiff dep 

If the amercement of 8 8 Wt 
the defendant in the in the original action counted upon a contract and under- 

B & 


Judgment be omitted it taking made in Sturbridge fair then laſt paſt; and no plaint 
18 error. 


[ Jenk. cont. 5. c. 48.] Was then begun in that fair. And the other was, Becauſe no 
* N 99 l. judgment of amerciament of the defendant was given. And 
Finch, fol. 142. 10. both the one and the other was holden to be error, by all the 
x 44 3 Fed of Judges of both benches. 

544. 2. Inſt. 274. 14. El. 315. a. Dy. 75. 7. E. 4. 23. 2. Bulſtr. 21. 23. 6. E. 4. 3. b. 13. 
E. 4. 8. 4. Inſt. 272. 3. Black. Com. 33. Wood's inſt. 490. ] 


Ul 


(80) NM. 33. 34. Elz. entered Eaſt. 33. Eliz. Rot. 189. Error by $ Parker v. Onely, he 
r a recovery had by Onciy v. Parker in debt for performance of covenants, in the court fix. 
of pie powders of Canterlaiy, and rhe ſtyle of the court was, Pleas golden in be court of tha 
66 Ar whnmmier i | p d 4 1 40 0 55 ; 12 

pic ho rudler in the city of Canterbury,” without taving © Helden in full market ;”* and this by 

„Ax, FENNER, and CIENCu, was error, and judgment was reverted againſt the opinion to 
of GAD, becauſe the plea was conciuded © according to the cuſtom of the fard city. Yer 
note 13. E. 4. 8. b. pl. 2. picpowders without market. And this book was not remem- tic 
bered by any one, which is verbatim ag inſt this reſolution. he 

M. 42. and 43. Eliz. B. R. | Moor. 624. pl. $64. Cro. E:iz. 773. ] Hall brought a writ 
of error againſt Jones on a judgment given in the court of pie powders of the market in the to. 
city of Glauciſter; and the judgment was reverſed, becauſe the faid words do not concern rel 
any matter touching the market, and therefore the court has no juriſdiction in it: and it 
allo appeared there that they were ſpoken before the market. an 

H. J. 9. Juc. B. R. Rot. 231. In a writ of error brought by Gooſon v. Drefield | Moor. b 
8 30. pl. 1116. ] to reverſe a judgment g'ven in the court of ptepewders in Rocheftcr, it was ) 
adjudged that ſuch court by cuſtem might have ſuit of bonds and other actions not touching .M 
the market, and often adjudged good here; and a judgmeut in Hertford court affirmed 
accordingly. | We 

Henire facias there returned before the mayor and his deßuty, is not good, becauſe a Judge 7 
cannot make a deputy. Evcry plaint {hall be entered in the ſame fair, and not before, or 

out of it. 8. H. 7. 4. b. 10. Co. 73. Dyer, 75. 89. 315. 8. Co. $a. Beecber's caſe. A 
Crompton's Juriſciction, fol. 2 30. b. 272. concerning picpow der courts. | th 
th 
5 at N 
m 
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After a grant of the 
next avoidance, if the 


parſon make a leaſe ren- wife, granted the next advowſon to another, after + 
der.ng rent, confirmed . . : 
„ which grant the incumbent made a leaſe of the bencfice for 


(1) A MAN, being patron of a benefice in right of his 


18 


(1) This leaſe is void in all. Sec 3. Co. 8. a. Ear! of Bedford's caſe. Hob. Rep. fol. 5. ſs 
Spenalocs v. Burka, . 


the 
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pl. 16.] is contra. 
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the term of ixty years, reſerving to himſelf and his ſucceſſors 
leſs rent than the valuation in the king's book by ten pounds. 
And the patron, grantor, and his wife, and alſo the ordinary 
confirmed the leaſe; and afterwards the incumbent was 
deprived for marriage, and the grantee. preſented his clerk, 
wao entered upon the leilce to avoid the leaſe, Quære; for 
the entry appears lawful. 


Baſſet's Caſe. 


(2) TENANT in tail, remainder in fee to a ſtranger, the 

tenant in tail levied a fine with proclamations, and 
he in remainder died, his heir within age, s. of the age of 
five years, and then the tenant in tail died without iſſue, fo 
that a title to an acti on of formedon in the remainder accrued 
to tie infant, who ſuffered five years more to pals after the 
tide accrued without bringing his action of formedon, yet 
he may have his action afterwards within age, notwithſtanding 
the words of the ſtatute 4. H. 7. [c. 24] which ſaves and 
reſerves the action or claim of the infant until his full age, 
And this was agreed 


by all tie Judges of both benches, and MASTER BAKER and 


and then he ſhell have five years, &c. 


MASTER iiARE, in the petition cf right of Baſſet, which 


was in the nature of the formedon in the remainder; GRIE“E 
rin, the Attorney General, being of a contrary opinion. 
Alſo it was moved, Whether in a formedon in the remainder 
the parol demurs for the nonage of the demandant, where 
the tenant does not plead any plea in bar, or not? for in the 
Nottingham Fire [3. E. 3. Fitz. Age, 72.] the parol de- 
murred, becauſe it was in the nature of a writ of right, where 
2 fee-{imple is demanded, and as heir: but 8. E. 3. [59. 
More of this matter polt. fol. 136. 


pl. 17. 


— 2 ; — 


Daniel's Caſe. 


9 T HE office of clerk of the prince's council- chamber 

at Meſtniujter, and of the dooxs and records there, 
was granted by the now King and que to one V. for term 
of his life, who was diiturbed in the exerciſe tucreof by one 


Daniel, 


[ 133. a.] 


by the patron and ordĩ- 
nary, and afterwards the 
parſon be deprived for 
marriage, the grantee 
of the term preſenting 
his incumbent, ſhall a- 
void the leaſe, 

1. Rol. Ab. 479. Latch, 
238. Inſt. 46. a. 6. 
E. 6. 72. b. 

{ Cro. Car. 582. 3. 

ac. Ab. 386. 


A. tenant in tail, re. 
ma.ncer to 2, in fee, 
lev.es a fine. B. dies ; 
his heir within age (A. 
dying without iſſue) 
may have his action at 
any time either before 
or within five years after - 
he is of age. 


V. Benl. 21, 22. 

Jenk. Cent. 5. cap. 47. 
3. . 

Dyer, 130. b. 


[ Cruiſe on Fines, 228. 


253 254. 3· Com. 
Dig. 360. 
Plow. 365. 
Br. Parol. Demurrer, 4. 
Co. 6. 3, 4. 


Markal's caſe, that the 
parol ſhall not demur 
without plea pleaded. 
Moor. 35. 
18. E. 3. 
. 
145. 


Age. 11. 
Age, 45. 


6. Co. 4. 34. 


[ 133. b.] 


Whether letter; patent 
be good, dated on the 
1ſt. Dec. in the 37th 
year ot H. 8, when the 
warrant to the chancel. 


lor was dated 31. Oct. 


[ 133+ b. ] 


37. H.8. and filed among 
the warrants of that 
year, but indorſed to be 
delivered on the 1. Dec. 
only, without any men- 
tion of the year of his 
reign. 

Dyer. 198. 277. Jenk. 
Cent. 4. cap. 65. 


18. H. 6. c. 1. Plow. 


491. 
See the marginal note 


to Plow. 492. 4. Com. 


Dig. 396. And ſce Bro. 


Caſ. in Ch. Appendix, 
$78. ] 


Oe. 2 —_—_— 


— N — 


Principal and acceſſary 
condemned on an in- 
dictment for murder, 
and the acce ſſary par- 
doned: Whether an ap- 
peal lies againſt him for 
the ſant murder, no 
principal being named 
in the appeal or alive? 
Benl. 3. Co. 11. 31. 12. 
1. Rol. Rep. 91. 3. Inſt. 
237. 131. 

9. H. 7. 19. b. 3. Aff. 
5. 4. Co. 43. b. 47. 
1. H. 4 5. b. 6. H. 4. 
7. Dyer, 38. Lamb's 
Cuſt. of Kent. 545. 


Y Inſt. 184. 1. H. H. 
. » 625. 2. Hawk. 
P. C. 452 


c the lord chancellor of England to be executed at Weſtminſter ; 
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Daniel, againſt whom he brought a /cire facias to repeal a 
patent of king H. 8. made to him of the ſaid office after the 
death of Turner the laſt clerk there; and the cafe was in 
chancery, s. that the warrant of the patent which Daniel had 
was under the privy ſeal, bearing date the laſt day of October 
in the 37th year of H. 8. and the memorandum of the deli. 
very of this deed to the chancellor was indo1ſed as follows, f. 
« Memorandum, That en the firft day of December in the 
« year of the retgn of king Henry 8. this bill was delivered to 


omitting the year of the king's reign, &c. and the warrant 
was filed among the warrants of the 37th year of H. 8. and 
the letters patent thereof bore date on the firſt day of De. 
cember in the 37th year of H. 8, Simile M. 10. & 11. 
Eliz, + foe. * 


4 


Rufford, Widow, againſt Smith. 
(4) PENN ER and Coniers as principals, and Bennett Smith 


and his wife as acceſſaries in procurement, were in- 
dicted and arraigned for the death of R»yford, and all four 
found guilty; and the principals were executed, and alſo 
Bennett Smith the acceſſary, notwithſtanding his clergy, 
which was taken away by act of parliament in the 2. & 3, 
of the now queen [c. 17. ] (a). And afterwards the queen 
pardoned the wife; and now appeal is brought againſt her 
by the wife of Rufford; and quære, Whether it lies againſt 
her, inaſmuch as no principal is named in the appeal, or, in 
life ? 


— 
- ' 


Gavelkind land being 
deviſed to an huſband 
and wife for life, rc- 
mainder to the next heir 
male of their bod es: 
Whether The eldeſt ſon 
Mall have the whole, 
or all take by the cuſ- 
tom ? 


(a) That was a private act to exclude -| and ſome other caſes from acceſſaries before 
Bennett Smith only from his clergy ; but 4. 
& ;. P. & M. c. 4. takes it away in murder 


the fact. | 


£ 


May v. Milton et Al. 
(5) A MAN ſeiſed of lands in gavelkind in fee, by his laſt 


will in writing deviſed them to huſband and wife 
for the term of their lives, the remainder thereof to the next 
heir male of their bodies lawfully begotten for ever; and af- 


terwards the huſband and wife had iflue three ſons and died: 
| Whether 


— O3Y-2"1o4tg 
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Whether the eldeſt ſon ſhall have the whole remainder, or in 30. Aff. 47. 1. Co. 203. a. 


6 H. 8. 4. b. H. 8. 
common with his brothers? was demurred in law in B. R. (a) 4 1 4 * 3 


and argued this and laſt Term by ſeveral. See of a remainder ry b. Er del Ley, 
| 2 33 ol. 131. 337. 4. 
& ſenior: puer in Latin, and in Engliſh in another deed piow. 38. Query. k. N. 


« eldeft child, and the father nad iſſue a daughter the elder C. 302. 
and a younger ſon, which of them ſhall have it, &c. T. 


16. Eliz. fol. 337. Ia. pl. 36. poſt. 

) A woman having iſſue a ſon took a ſecond huſband, and had iſſue another ſon, and 
the ſecond huſhand deviſed his land ro his wife for life, the reverſion to the next of blood 
to the wife: the youngeſt ſun {hall have the reverſion, and yet he is not nearer in blood to 
the wife than the eldeſt ſon; but the intention maſt always ve r zeec ed, and for that reaſon 
lie ſhall have it who is heir to the devifor. Plow. Que. 35. 11 H. 6. 13. b. 19. H.6. 24. 


2 


(a) This is an eſtate tail in the huſband | tail. See Mr. Hargrave's notes (3) and 
and wife (ſce Fearne Cont. Rem. 139, 140. | (4] to Co. Lit. 10. a. and for this cate 
Shep. Touch.425. and note () there ;) and | Robinſun on Gavelkind, 95» 96, 97+ 2. 
— all the ſons take equally, as | Black. * 1228. 
the cuſtom of gavelkind extends to eſtates 


1 


_ 


7 oo A WIIOTEO" Ia Cur. Ward”. 

A. enfeoffs to the uſe 

, N of himſelf and his wife 

(6) A MAN ſeiſed in fee before the ſtatute 27. H. 8. , life, 2 hs 


[c. 10. ] enfeoffed divers perſons in fee to the of their two are be- 
. 5 . SJ . gotten, remainder to 
uſe of himſelf and his wife, and of the heirs of their two Bodies as tis, aol os 


begotten, and for default of ſuch iſſue to the uſe of the feoffor ue j the iſſue ſhall 


5 take his citate as a re- 
and his heirs in fee. And after the ſtatute they had iſſue, yergon, and not by way 


and the huſband died, the iſſue within age. * It was moved, f remainder. 


Whether he ſhall be in ward during the life of his mother? Dy. 54. a. 163. a . 
| Co. 91. Plc. Query, 


Aud SaunDERs, Chief Fuſtice, + thought he ſhould: for 38. 32. H. 8. B. N. C. 


0 0 . 8 ; - 2. . . ; 
he ſaid that the fee- ſimple deſcends to him in the nature of eg 0 «4 B 55+ A. 


a reverſion, and not as a remainder, for the limitation of the , 134. 2. ] 
a | | ; 3 
uſe of the fee-ſimple was void, becauſe he will have that hy n © fac 


law without limiting it. (7) But yet quere; for I think 1270. Co Lit. 12. b. 


that this uſe in fee-ſimple is created and raiſed de novo upon 2 7 Hargrave's note 


(6) Inſtead of this caſe, pl. 6. in the Abridgment, is written, “It was reſolved by the 
« Juſtices, that notw ithſtanding by 1. % 2. P. & M. c. 10. trials of treaſon hould be ac- 
66 * cording to the common law, yet ther- ould itil] be two accuſers on an in !'Ement uon 
*5. E. 6. c. 11. Alſo in miiprition tor concealment of treaſor, th e hall be tuo as 54 ell 


** upon the arraignment as upon the indiment [ 1, H. H. P. C.; ] And rhe words 
of tin tine 5, E. 6. winleſs be voluntarily and without torture C0; fe {+ ,/, mall ve inteaded 
tere the Arraigument. And an accufatio: under the hands of the accuſcrs or teſtified 
5 Th. ners bs fu! A cient: and To the ped HORA: 12 of rec. rd, it is ſufficient, thoug h the ac- 


cuiers be . L 1. H. H. P. C. 296. Se. 2. Hawk. P. Cor. 365, 366. ] 


+ According to this opin ꝛion of SAUNDERS the caſe has been ruled in the Court of 
Wards. G. Tale, eſq. ſeiſed of the manor of Ab in E, covenanted in conſideration, 
&c. with the daughter of /1/am Maurice, cg. to ſtunad ſeited thereof to the uſe of 
himſelf and Murgarc for life, remainder to the right heirs of tucir two bodies, remuinder 
to the right heirs of G. After the death of G. Peter Tut? by a firtt wife was in ward to 
qucen Elizabeth for this remainder in fec, and Bryan Tut. the fon of Margaret was in 
ward to the queen 2 alſo as ward on account of w ardihip ; - but nate rhe dicereuce (if there 
be any) between a icofiment to the uſc, and a covenaut to ſtand ſciſed. 


A teoflment 


[ 134: a. ] 
Dy. 237. Co.Lit. 22. b. 


[ x. Term Rep. 630.] 


Plow, Queries, 133. 


Pyer, 99 b. 


81.777. 779. Gilb. 
ſes, 17. } 


2. El. 179.b. Co. 100.b. 
7. H. 6. 4. 2. Co. 58. a. 


[1. Co 127. 1. Wilſ. 
2. 66. 2. Str. 1179. 2. 
Will. 19. ] 


5. E. 2. Avowry, 207. 


In treſp3ſs and juſtifi- 
cation under a freehold 
in A. repl:cation that F. 
long be jore ſe. ſed in fee, 
enfeoffed the plant. ff, 
whom di Teiſed, that 
afterwarc. he re- entered 
and continued ſeiſed un- 
til, &c. is bad. 


. Inſt. 25. - Dy. 279. 
Liver de Entries, 582. 
. HN. 6. . 7. 
.. 


*[ 134. b.] 


34. H. b. 30, 
61. 53. b. 


11. Co. 
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a feoff nent of land in fee, and was never in exiſtence before. 
And if he had limited the uſe to his wife only for term of her 
life, the remai:ider of the uſe to the right heirs of the feoffor, 
the feoflor himſelf would have nothing in the uſe, but his 
right heir after his death ſhall be a purchaſor as it ſeems, 
(8) And it is not like the caſe of Biherham in 28. H. 8. 
[/upra, 7. b. ], for there Bokenham nad feoffees to his uſe in 
fee, and the feoffees executed an eſtate in fee to the uſe of 
the wife of Botenham for life, remainder to B. and his heirs, 
and B. died his heir within age; there perhaps the heir {hall 
be in ward during the life of the mother, becauſe the uſe li- 
mited in the remainder was void as a remainder, but it was 
the ancient uſe which was before, and fo it deſcended in the 
nature cf a reverſion, and not as a remainder, &. [des 
(9) And ſuppoie that the feoffor had this land 
by deſcent from the part of his mother, and died without iſſue, 
his heir on the father's fide ſhall have the land, &c. But if 
he do not reſerve or Innit any uſe by expreſs words to him 
and his heirs, but make a feoffment generally, then by the 
law the uſe ſhall follow the nature ot the land, s. ſhall go to 
the heirs of the part of the mother only. And ſee this 5. E. 4. 
7. b. and it 15 like a tenure ſpecially created, and referved 
before the ſtatute of Quia Emptores Terrarum, of lands de- 
ſcended on the part of the mother, this ſhall enure to the 
heirs of the part of the father; otllerwiſe is it where the law 
makes the tenure. 


gquere bene. 


(10) JN TREsPASs de clauſo fracto the defendant pleaded, 

that the /ocus in quo, &c. is ten acres of land, &c. 
which are, and at the time of the treſpaſs were, the ſoil and 
freehold of a ſtranger, and the defendant as ſervant, &c. 
To which the plaintiff replied, that a ſtranger before the 
treſpaſs was ſeiſed, &c. in fee, and enfeoffed the plaintiff, by 
which feoffment he was ſeiſed until by the faid tiranger (in 
whoſe right the defendant juſtified) diflcifed ; and that u«fter - 


wards and before the treſpaſs he made regreſs and was ſeiſed 


in fee until the defendant on the day and year aforelaid com- 
matted the treſpaſs, &c. And defendant * maintained his bar, 
and traverſed tne diſſeiſin, upon wiich they were at iſſue. 
And now the jury was ready to try te iflue, and by the 


opinion 


* * 
„ 3 3 


* „ * 
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opinion of the Court they ſhall not be taken, becauſe the 
pleading above in the replication is bad, becauſe he does not 
deny or traverſe the freehold at the time of the treſpaſs as 
above, but he ought to have alleged the treſpaſs meſne be- 
tween the diſſeiſin and the regreſs, &c. 


Kirton againſt Birhng and Trappes. 


NTRY in the quibus in nature of afſize. Birling 

pleaded non-tenure in abatzment of the writ. 
Trappes took upon himſelf the entire tenancy, without this 
that Birling had any thing on the day of the ſuing out of the 


writ or at any time ſince; and pleaded a bar, s. the feoffment 


(11) 


of one Waller and one IIylton to him in fee, and gave co- 
jour to the demandant by the ſame feoffors. The demandant, 
as to the plea of Birling in abatement of the writ, averred 
him and Trappes tenants of the freehold, as the writ ſuppoſed ; 


and this he prays may be enquired of by the country, and B. 


femiliter. And as to the plea in bar of 7. he ſaid that JI Hin 


Kirton his father was ſeiſed in fee until by the ſaid feoffors 
diſſeiſed, who being thus in by diſſeiſin enfeoffed Trappes as 
above; and afterwards Lilium the father died, and the de- 
mandant as ſon and heir entered upon Trappes, and was 
ſeiſcd in fee as in his remitter until by B. and T. diſſeiſed, &c. 
and made no averment of his plea in the concluſion, “ ag 
« this be is ready to verify, &c.” To which T. rejoined as 
above in bar, and traverſed the diſſeiſin made by the ſaid 
fcoffors upon the father of the demandant, upon which point 
they were at iſſue: and at the day when the inqueſt appeared 
the demandant would have relinquiſhed his firſt iſſue, becauſe 
it was unneceſlarily joined, ſince the demandant was not 
bound to maintain his writ, but might demur to the plea of 
non-tenure of the one and anſwer the bar of the other; and 
the maintaining the writ was only to the damage of the u de- 
mandant ; but notwith..anding this, the Court would not per- 
mit it. And upon the evidence to prove jgint-tenancy it 
appeared, that B. before the entry of the demandant, was 
termor or leſſee at will to 7. and that he paid rent to him, 
aud that he re-entered upon the demandant claiming the 
former eſtate; and by the opinion of the Court they are diſ- 


ſeiſors 


[ 134 b. ] 


L Bul. Ni. Pri. 93, 94- 
Hob. 98. Sed vide Cro. 
El:z. 40. Eul. N.. Pri. 
86, 37. 1. Bur. 107- 


114. } 


A diſſciſor makes a leaſe 
reſerving rent; the diſ- 
leiſec re- er ters, upon 
whom the leſſæs enters 
for his term, and con- 
tinucs to pay the rent 
to the diſſeiſor; both 
mall be diſſeiſors. And 
non-tenure by one 
is 2 bad plea, tor they 
are both tenarts. 

. 18. Vin. Ab. 182. J 


22. H. 6. 44. 


27. Aff 22 61. 


7. E. 4. 6. 8%. 0: 40. 
Dyer, 114. 4. 


Dy. 62. 89.4. 132. 141. 
273.178. 19. 34. H. 6. 
22. 18. 14. H. . $. 


9. H. 6. 20 b. 14. H. 8, 
. . . N... 
6. E. 4. 35. 11. 28. 31. 
Aff. 21. 11. 33. 24. E. 3 
b. 18. Co... 
„ . 
203. 


"5" 
L134. b. ] 
{ 21. Co. 51. 3. Cro. 


540, ante, pl. 10. 1. 
Burr. 107-114, 2. Bac. 


Ab. 99. 


Michaelmas Terni, 3. and 4. Philip and Mary. 
ſeiſors and tenants, becauſe the termor cannot qualify his own 


wrong, &c. And at laſt a verdict was given for the plaintiff 
on both ifſues, &c. and judgment given accordingly: 


„ M. 43. & 44. EL. pl. 12. in C. B. it was agreed by WALMESLY and all the Court, that 
if a termor die, and a ſtranger claiming as executor enter upon the land, he is a diſſeiſor, 
and cannot qualify his entry and wrong; and further, although he get rhe leafe and ſell it 
2s executor, he 1s not exccutor of his own wrong, yor does his tortious diſſciſin qualify, 
But by 14. H. 8. 12. a. and Dyer, 133. a. & 32. H.f. 5. a. ſubridged in Bro. Waſte, 135.] 
If the diſſeiſor claim only a leaſe for years, and the diliciice accept rent of him, now he 
may puniſh him in an action of waſte, and the other ſhall be as a leftee. | Sce 3. Lev. 35. ] 


© 144-4 J 


In guare impedit, if tlie 
jury negle& to find 
whether the church be 
full, and of whoſe pre- 
ſentation, and whether 
x months are paſſed ; 
hether the plaintiff 
may have a writ to the 
ſheriff to enquire of 
thoſe points ? 


2. Keble, 409. 
Mag. Chart. 424. 


Co. 


Dyer, 194. b. 241 a. 
$60. 6. Co. 483. 51. 
11. H. 4. 80 Dy. 76. b. 
„ e 6: 
Rol. Ab. 722. 


10. Co 118. b. 119. 
The on ſſion oi that 
may be fupphed by a 
writ of inquiry of da- 
mages. 


[3. Mod. Ent. 246. 5. 
Com. Dig. 320. Pul. 
NL Pr. 123.] 


* Poyner againſi Chorleton and Another. 


(12) QUARE imnpedit brought by Poyner againſt Chorle: 
ton and Charells, clerk. The plaintiff entitles 
himſelf to the next avoidance by the grant of ari abbot and 
convent, and the two defendants join in a plea, and entitle 
themſelves by a ſubſequent grant of the next avoidance of the 
ſame abbot and convent made to the ſaid Chorleton; who at the 
next avoidance preſented Charells, who was admitted and in- 
ſtituted by the ordinary; and traverſed the firſt grant, upon 
which they were at iſſue: and at n prius the iſſue was found 
with the plaintiff, and the value of the church and rectory 
found by the ſame inqueſt; but the jurors were not charged 
to inguire of the other points, as is uſual] and right, s. whether 
the church be ſull or not; and if it be, at whoſe preſentation 
it is full; and whether fix months have paſſed from the time 
when it began to be void; and theſe points were omitted by 
the negligence of the plaintiff and his counſel. Alſo no 
judgment was given for the plaintiff by the Judges at nf 
prius, as might have been done by ſtatute Weſt. 2. [13. E. 1.] 
c. 30. And now in banc the plaintiff prayed a ſpecial writ 
to inquire of the ſaid three points omitted, directed to the 


ſheriff to inquire by the oath of twelve, &c. returnable, &c. 


And it was well debated, Whether he ſhould have it, or not? 
And ſuch a precedent is in Lib. Int. fol. 110. b. and that in 
tue mean time there ſhould be a ſtay of execution to be had 
of the writ to the biſhop; and at length the plaintiff re- 
linquiſhed his damages, and had judgment, and a writ to the 
biſhop ſuo periculo, which note. 


Smithley 
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Judge at one hundred ſhillings for the contempt. 
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Smithley againſt Chomeley and Others. 


(13) 1 N guare impedit brought by Smithley againſt Chomeley 

and others, the plaintiff intitled himſelf to the next 
avoidance of the church by the grant of the true and rightful 
patron made to a ſtranger, who made two executors by his 
will and died ; and the executors granted the ſaid next avoid- 
ance to the plaintiff and all their intereſt therein, and that 
the church is now void, and averred this avoidance to be the 
next, &c. and this without a profert of the letters teſtamen- 


tary of the firſt grantee. And as it ſeems, there is no nee. 


to ſhew them, becauſe although they never prove the will, 
yet their grant of the advowſon is good, and is an adminiſ- 
tration in law; wherefore, &c. 


(14) II was enacted in the 5th and 6th year of Hard b. 

that the quarter ſeſlions for the county of Auges 
in Valet ſhould be for ever hereafter holden at : 
only, and not elſewhere within the county of An7icſea, except 
on account of a plague, or other ſimilar infectious malady ; 
and the act was not printed; and notwithſtanding the ſaid act, 
the ſeſſions were ſummoned, and holden by three of tne juſ- 


Dea Ane, 15 


tices of the peace at the town of Newburgh within the ſaid 


county, not by reaſon of the plague, or ſuch like other “ 


diſeaſe ut ſupra ; and there divers, 5. forty perſons and more 
were indicted of felony. And at the day of the ſeſſions, the 
act of parliament aforeſaid was ſhewn to the bench under the 
great ſeal of England exemplitied ; and was there read before 


the return of the precept by the ſneriff and the opening of 


the books of the clerk of the peace, becaulz the juſtices pre- 
tended ignorance of the act in their anfwers and examinations 

taken this Term in the ſtar-chaniber. And becauſe they pro- 
ceeded in the ſeſũons without ſurceaſing upon the view of the 
exemplification, they were fined by the council, 5. each 
And by the * 
opinion of ſeyeral the indictments above are void, and corum 
non judice, Sc. And the caſe was again put in queſtion by 
the mandate of the chancellor, T. 4. and 5. P. and .37. and 
reſolved by all the Judges of Exglaud, and the Scrjcant and 


Attorney, &c. that the indictments above are void by reaſon 


of 


[ 135. a. ] 


If an executor of the 
grantee of the next a- 
vo.d..nce ;rant it over, 
his grant.e may main» 
tain quare imped.t w. ch- 
out making a preſert of 
the will. 


7. H. 6. 1. A. 20. H. 7. 
8. a. 3. II. 6. 46. a. 40. 
Aſſ. 2. Dyer, 29. b. 54. 
115. à. 139. b. 13. H. 7. 
19. Plow. 280. b. 11. 
H. 4. 84 a. Plow. 148. 
b. 8. H. 6. 36. 5. Co. 
28. 1. Rol. Ab. gig. 
Went. 51. 


[ 5. Com. Dig. 13 1. Of- 
tice of Exec. 3 5, 36. ] 


The 5. £: 6 E. 6. enact- 
ing that the quarter ſeſ- 


Hors of Angleſea ſhall 


he heiden at Beaumaris 
only, od ret dnobert, 
an ird. ctment taken at 
a ſeſnors hoden elſe- 
„here is void. 


Jenk Cent. g. c. 49. S. C. J 


izs , b. 


11. Co. 64. 
Faun. 54a. 


R. 3. 4. b. 396. 
Rol. Cont n. 100. 
11. Co. 64. 10. Co. 7. 


38. H. 6. 7. . 6. H. 7. 2. 
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[ 135. b.] 


1. Co. 5. Plow. 207. 


In quid juris clamat, upon 
a ſuggeſtion that the de- 
fendant has a defence, 
but from age and infir- 
mityis not able to travel, 
a dedimus pot. ſtatem may 
be granted to one of the 
Juſtices of C. H. to go 
to him and rec ive an 
attorney to appear and 


plead for him. 


Lit. 570. 9. Co. 86. 


Jenk. Cent. 4. ca. 93 
. H. 


27. a. 11. H. 4. 28. b. 
1. H. 5. 13. N. B. 27. b. 
Plow. 207. 210. Dy. 
212. a. 50. 


Fa. Vin. Ab. 284. Fitz. 
Nat. Br. 345. 


46. E. 3. Petition 19. 
5. E. 4. 108. 9. 3. H. 6. 
37. 22, 23. 4. H. 4. 2. 
41. E. 3. 8. N. B. 25. a. 
26. L. 147. 


[ 136. a. | 
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of the faid negative prohibition, &c. -Vide fimile, M. 33. H.8. 
[/upra, fol. 50. pl. 1.] for an office of the augmentations 
granted under the great ſeal of England, where by the ſtatute 
for the erection of the court of augmentations, it ſhall be the 
ſea] of that court, and Trin. 3. Elix. fol. 203. 


Turton's Caſe. 


(15) UID juris clamat was brought againſt Elizabeth 

» Turton widow, and after a diſtreſs awarded againſt 
her, ſhe cauſed a ſpecial writ to be ſued out of chancery of 
dedimus poteſtatem directed to SAUNDERS, Juſtice, ſuppoſing 
by the writ, that on the part of the ſaid Elizabeth it was given 
the king to underſtand, that ſhe ought not to attorn upon the 
fine aforeſaid, becauſe ſhe has an eſtate in the tenements 
intailed upon her, and ſhewed the commencement thereof, 
and that ſhe would plead this matter at the day in banc, but 
that ſhe is ſo impotent and old, that ſhe is not able to come 
into the bench witacut imminent danger; wherefore the 
writ commanced SAUNDERS Juice to go to her, and to re- 
ceive an attorney to appear for her, and plead the above mat- 
ter to the ſaid writ. 
ſhould be allowed or not? (for it was certified and returned 
ſerved by the Judge at the day) for no precedent could be 
ſhewn for it. But in a writ of per gue ſervitia there is a 
dedimus potiſtatem in the Regiſter [fol. 168. a.] to receive 
the attornment of the party for 2 ſimilar reaſon in the coun- 
try. (16) And 43. E. 3. 8. [b. pl. 24. ] of a recluſe, ſuch 
a writ as the above was allowed, as ſhe could never appear in 
court. The law is the fame for a woman enceint to be re- 
ceived by attorney, and this is only for a time; and alſo in 
the caſe where the land is to be loſt; but it is not ſo here, 
for nothing here is to be Joſt but the iſſues; wherefore, &c. 
And at length by the opinion of the Court it was allowed. 
And a ſimilar writ of dedimus poteſtatem, to receive a cogni- 
Zac * and certify the attornment of the defendants being 
huſdaind and wife in a guid juris clamat brought by Flwer- 
deto againſt Coote and his wife, was granted in chancery di- 
rected to Rchert Catlyre, knight, Chief Juſt ice, to hold 
pleas, &c. and returned ſerved in 42. 3. & 4. Eli. & curia 


u | 


It was well debated, Whether this writ 
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inde adviſare vult, for the precedent is rare; and alſo all the 
writs of dellimus poteſlatem to receive and certify an attorn- 


ment in the Regiſter, are directed to one of the Judges of C. B. 
and not to any other (a). 


dt. „ _ A WI” 


L 136. a. ] 


* ä 
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(a) By 23. El. c. 3. 4.5. no attornment 
upon any fine ſhall be entered of record except 
the party mentioned to attorn therein firſt 
have appeared in the court in perſon or by 
attorncy warranted by the hand cf one of 
the Juſtices of the one benca or the other, 
or of one Juſtice of aſſiʒe upon a writ of n 


ment, &c. 
juris clamat, Quem redditum reddit, or Per quæg 


Hilary Term, 
3. and 4. Philip and Mary. 


Baſſet's Caſe. 
See ſupra, 133. Pl. 2. 8 


(17) ART HUR Paſſet, fon and heir of John Baſſet, eſq. 
K ſon and heir of Sir John Baſſet, knight, being 
within age, ſued a petition of right for divers manors, lands, 
and tenements in the ſaid counties, once the lands of the ſaid 
Sir J. B. and recovered againſt him in 16. H. 7. by divers 
recoveries, which recoveries were averred in the petition to 
have been ſuffered to the uſe of Sir Gyles Dawbeney, knight, 
Lord Dawbeney, and the heirs male of his body begotten, 
and for default of ſuch iſſue to the uſe of the ſaid Sir J. B. 
and his heirs for ever; and indentures declaring theſe uſes 
were made in 20. H. 7. which was four years after the re- 
covery. (Note this, and holden well enough.) And by the 
indenture it appeared that the ſaid Lord D. for default of heirs 
male of his body, had authority to intail by his laſt will, or 
other writing made in his life-time, all the ſaid lands in uſe, 
to any ſuch two of the next of his blood, one after the other, 
as he ſhould name, or appoint; and for default of iſſue of 
their bodies, remainder over as above to Sir J. B. in fee; 
but no mention was made of this indenture in the petition, 


nor was any negative allegation averred by matter of fact in 
the petition, 3. that the ſaid G. Lord D. had not made any 
Cc ſuch 


ſervitia, as the caſe requireth, and if entered 
it ſhall be void, without error &c. But now 
by 4. and 53. Ann. c. 16. all grants and con- 
veyances thereafter to be made of any manors 
or rents by fine or otherwiſe, &c. ſhall re 
good and effectual without any attorn- 


Devon. Somers, 
Gloceit. Wilts. 


In a ſuit by petition to 
the king in the nature 
of a formedon in re- 
mainder for lands in the 
king's hands by attain- 
der, which right of re- 
mainder deſcended to 
him from an anceſtor 
who was remainder- 
man expectant upon an 
eſtate tail, the parol 
ſhall demur for the non- 
age of rhe petitioner. 
And although the an- 
ceſtor died before he 
came to poſſeſſion of the 
eſtate, yet the petitioner 
ſhall be in by deſcent. 

Where a deed giving a 
power to appoint is 
pleaded, if no appoint- 
ment be made, it muſt 
be ſo averred ; ſecus, if 
the deed be not pleaded. 


[ Dal. 22. pl. 4. ] 

Dier, 133. Mo.97. Dal. 
in Keilw. 205. pl. 5. 
Dal. 37. pl. 4. Mo. 35. 
Jenk. Cent. 5. cap. 50. 
6. Co. 4. Co. Lit. 77. 
2 Rol. Ab. 782. 5. Co. 
26. A. 9 10. A. Dier, 
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166. Mo. 633. Dier, ſuch nomination or appointment. (18) And by the better 
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6. Co. 38. b. 


Plow. 412. 
*[ 136. b. } 


Dier, 97 98. 


Dyer, 112. Inſt. 336. 


6. Co. 3. 46. 


13. E. 3. 23. 
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opinion of all the Judges, it ought not to be alleged, becauſe 


no right or title was given to any perſon by the grant of ſuch - 


authority, if there was no execution of it. But if in the 
petition, the indenture above had been ſhewn, or the ſpecial 
authority diſcloſed as above, then he ought to have averred 
in fact, * that there was no nomination and limitation of ſuch 
eſtate tail by the ſaid Lord D. or elſe this would be an im- 
pediment to this petition of right, which is in the nature of a 
formedon in the remainder for default of iſſue male of the 
body of the faid G. Datobeney, &c. Note this. (19) Alſo 
it was further alleged that the ſaid Lord D. had iſſue Henry 
late Earl of Bridgewater, who diſcontinued the ſaid lands by 
fine with proclamations in the firſt year of E. 6. to the late 
Duke of Somerſet then being Protector, by force whereof 
firſt he was ſeiſed of an eſtate in fee. And by force of a 
ſtatute made 32. H. 8. [c. 29.] the duke was ſeiſed of a ſpe- 
cial eſtate tail with divers remainders over (which was al- 
leged with a ſaving of the titles of all ſtrangers, &c.) of which 
eſtate he died ſeiſed ; after whoſe death the act of his attainder 
5. E. 6. [c. q.] denied him to have ſuch eſtate as was con- 
veyed to him at the time of his purchaſe of this which was a 
fee ſimple, which eſtate of fee ſimple was by the act forfeitedy 
and given to the king of ſuch lands as were holden of him, 
as an eſcheat, but no mention was made in the petition of 
any title by eſcheat. But by the faid act, all the lands of the 
duke were given to the king in fee (with a faving of all 
titles of ſtrangers) ; and yet holden well enough; for the ſta- 
tute of 5. [E. 6. c. .] repeals the firſt act; wherefore, &c. 
(20) Alſo further was alleged a fine with warranty made by 
the mother of the petitioner, who is yet in full life, which 
warranty would have been collateral to the title, if it had 
deſcended; and this was alleged to enforce the right of the 
king. Alſo the death of Sir G. Dawbeney was alleged with- 


out heir male, &c. ' And note other exceptions in bar of the 


petition were moved upon the ſtatute of Fines 4. H.7. [c.24.] 
ut patet ſupra, fol. [133 a. pl.2.] And it was reſolved upon 
all the exceptions, fave only upon one, which was whether 
the parol ſhall be ſtaid, or demur upon a plea pleaded in bar 
of the petition, and for no matter of any of the anceſtors of 
the plaintiff, during the nonage of the plaintiff; upon which 
matter there was a demurrer in law, (21) And note that it 


ap- 
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appeared by the petition, that this writ or action of formedon 
in the remainder was never given, or veſted in any of the 
anceſtors of the petitioner upon this intail, for Sir J. B. the 
orandfather and F. B. the father both died in the life-time of 
Henry Earl of Bridgwater, which was before title of action 
accrued to demand the remainder, fo that although he makes 
his title to the remainder as heir, yet the action does not 
deſcend to him; &c. although it appears that the remainder 
was veſted and executed in the faid John Baſſet the father by 
the ſtatute 27. H. 8. [c. to.] (22) And it ſeemed to me 
in the exchequer chamber, that the petition ſhall ſtay, &c. 
Firſt the common * rule is, that an infant in all things which 
ſound to his benefit, ſhall have favor and preferment in law 
as well as another man, but ſhall not be prejudiced by any 
thing to his diſadvantage: and at common law, that in writs 
of right, entry ſur diſſeiſin, formedon in reverter & deſcender, 
dum fuit infra ætatem, and non compos mentis, and all other 
actions real, founded upon a right deſcended to an heir within 
age, and in which ſeiſin and eſplees ought to be alleged in the 
anceſtor whoſe heir &c. And the tenant by exception to 
the perſon of the demandant, fo being within age, ſhall ſtay 
the parol until &c. without any plea pleaded in bar (a), but 
the writ ought not to abate as the ſtatute of Ye/tminfter iſt. 
c. 46. [3. E. 1. c. 47.] ſuppoſes. (23) And therefore BRAc-/ 
TON libro quinto [c. 21. F. 1. fol. 421. b.] ſays that a minor 
cannot act before his time within age, particularly in matter 
of right, or even covenant, but it muſt be deferred until he is 
of age, but the writ ſhall not abate. And he ſays [ fol. 422. a.] 
that free ſocage cannot be demanded by an infant as heir 
before he be fourteen years old, and a knight's fee not before 
twenty-one; but at common law it ſeems, that in actions 
aunceſtrel poſſeſſory as aye!, leſayel, and caſinage founded upon 
a dying ſeiſed of the anceſtor, where it is not neceſſary to 
allege any () eſplees, there the tenant cannot pray that the 


(22) Where the parol ſhall demur for nonage of an infant. 3. E. 3. Fitz. Agey 71. that 
for nonage of the demandant the parol ſhall nct demur, but 3. E. 3. Fitz. Saver Default, 69. 


C. 
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[ 136. b. ] | 


94 137. a. ] 


6. Co. 3. Dier, 104. a. 
34. H. 6. 4. a. 18.E. 4. 
27. b. 42. E. 3. 1a. b. 
13. b. 12. E. 4. 17. a. 
Co. Lit. 515. N. B. 192. 
9. Co. $5. a. 


Co. Lit. 77. b. 


Statute of Glouceſter, 
cap. 2. 18. E. 4. 23. b. 
6. Co. 4. Dy. 252. a. 


[z. Inſt. 291. ] 


(a) If the infant would pray the parol to | demur, nonage cannot be again pleaded, z. Ld. 
demur for his nonage it mult be at the time | Raym. 1433. Str. 862. 


of pleading, 4. Term Rep. 75. and in caſe | of infancy as to the parol demurring, ſee 
of lands in fee deſcending on an infant, the | fully 3. Pac. Ab. from 142 to 163. 

parol ſhall demur in equity as well as at law, ] (+) But in a writ of right the count muſt 
3- P. Wms. 368. Sce 3- Atk. 115. Caf. | ſhew ar actual ſeiſin by taking the eſplees, 
Temp, Talbot, 198. But where error is | 1. Hen. Bl. 1. | | 
brought on a Judgment that the parol ſhall 


Ce2 


And of the privilege 


parol 


[ 137. a. ] 


$. Aff. 12. Dier, 153 b. 


[Booth. Real Act. 213. 
r. Reeves“ Hiſt, Eng. 
Law, 336. ] 


Weſt. 1. c.46. 9. Co. 8 xf. 


26. 47. 1. Co. 15. Plow. 
17. 2. Inſt. 258. 


21. E. 4. 16. 10. E. 3. 
$53- 27. H. 6. 1. 16. 
29. E 3. 26. 


1. Rol. Abr. 137. A. 2: 
142. E. 1, 2. 


18. E. 3. Age, 10. aec. 
12. E. 2. Age, 145. 

18. E. 3. Age, 11. 6. 
Co. 3. b. 13. Aſſ. 10. 
11. H. 4. 94. a. 21. Aſſ. 
4 22. H. 8. 11. H. 18. 
3. . K. $ $2; mn. 
17. E. 4. 2. b. 45. E. 3. 
25. à. 13. Aſſ. 11. Age. 
41. 21. E. 3. 23. Co- 
rone, 114. 32. E. 5. 
Age, 57. 22. E. 3. Br. 
Appeal, 116. Stamf. 
fol. 60. 32. 41. Aff. 8. 
14. 2. Inſt. 291. 12. . 
4. 10. a. 3. H. 4. 19. a. 
11. Aff. 19. 10. E. 3. 19. 
Age, 91. 9. Co. 85. 


9157. Þ. | 


Hilary Term, 3. and 4. Philip and Mary. 


parol may demur for the nonage of the demandant without 
pleading a feoffment, or other thing, upon which the de. 
mandant by reaſon of the tenderneſs of his age cannot join 
iſſue; nor ſhall the circumſtances of things which may 
avoid the deed be inquired by the jury, as ſhould be done in 
aſſize of novel diſſciſin, or mort dq ancſtor, which are juries at 
the firſt day. And for this the parol demurs, which is not 
remedied now by the ſtatute, and the inqueſt ſhall be taken 
as of any other man of full age. (24) But the ſtatute of 
MWeſt. 1. is to be underſtood where the heir of the diſſeiſee 
brings freſh ſuit, and not otherwiſe by 24. E. 3. 47. a.] and 
alſo this ſtatute {hall be conſtrued ſtrictly. For if the diſſeiſor 
enfeoff one who dies ſeiſed, his heir within age and in by deſ- 

ent, in a writ of entry in the per and cui he ſhall have his 
age, becauſe he is not the heir cf the diſſeiſor; the fame is 
the law of the vouchee or prayee in aid where he is received 
within age. And E. 3. in his 6th year [ 50. b. pl. 49. Fitz, 
Droit. 24.] brought a writ of right being within age of the 
ſeiſin of his anceſtor Ric. 1. becauſe the law acjudged him of 
full age; and tenant for life reverſion to a feme covert as 
heir, alienes in fee, the huſband within age, and his wife ſhall 
have a conſimili caſu, and the parol ſhall not demur, becauſe 
it is in right of the wife. In formedon in reverter by an 
infant as heir, the parol ſhall demur. An infant ſhall not 
have appeal of murder, but it ſhall demur until &c. or abate 
becauſe he cannot deratgn battel; yet in a writ of right it 
ſhall be deraigned by champions, and yet the parol ſhall 
demur, becauſe he cannot by intendment of law have diſ- 
cretion to find out his right aunceſtrel; otherwiſe it is if he 
be a purchaſer, and bring a writ * of right of his own ſeiſin, 
there the parol {hall not demur, by 41. E. 3. [ Fitz. Age. 39. ] 
(25) The law is the ſame of an aihze, and writ of entry in 
nature of an aſſize in Mich. 12. E.4.[17. a. pl. 20.] he may 
defend his right as well as he could purchaſe. Allo if an 
infant have a ſeigniory by diſcent, and the tenant ceſs, or 
diſclaim in avowry made on his own ſeiſin, or if he be a baſ- 
tard, or attainted of felony, or die without heir, he ſhall have 
ceſſauit, writ of right ſur diſclaimer, and writ of eſcheat, to 
demand the land in lieu of the ſervices, and there the parol 
ſhall not demur, becauſe no right aunceſtrel has deſcended to 
him for the land, and it is reaſonable he ſhould have the ſervices 


paid to him, or the land in recompence, &c. And allo although 
| the 
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the anceſtor, whoſe heir he is, cannot have the fame aCtion, 
yet the heir ſhall be delayed in his ſuit until he be of age. As 
in a writ of dum fuit infra ætatem of a demiſe made by his 
anceſtor who died before his full age, or for the nonage of one 
of the demandants, the entire parol ſhall demur. The law is 
the ſame in dum non fuit compos mentis. So in formedon in 
the deſcender, the anceſtor cannot have the action where he 
himſelf made the deſcent. And the heir in ſocage ſhall not 
have account againſt his guardian before his lawful age. 

(26) Then it is to be conſidered in this caſe, which is in 
the nature of a formedon in remainder, that it is a writ of 
right, and no other writ will lie to recover the land; for 
the anceſtor did not here die ſeiſed of the remainder, ſo he is 
not within the caſe of the ſtatute of Gloceſter [G. E. 1. ] c. 2. 
nor is he within the ſtatute of Vest. 1. [c. 47.] becauſe there 
never was any ſeiſin in his anceitor. For after ſeiſin once 
had, this writ of formedon in the remainder fails; and the 
And alſo the 
writ is remanere debet es quod, Sc. And alſo he demands a 
fee ſimple, which is the higheſt eſtate, and this he does as 
heir to his father, for baſtardy is a good plea againſt him, or 
that he has an elder brother, or that his father was attainted, 
& c. And when he has recovered and re-joined the poſſeſſion 
to the right, then he ſhall be adjudged in by deſcent as heir, 
anc. ſhall have his age, and be in ward; and this by 24. &. 3. 
33. b. pl. 28.3 and 33. H. 6. {$5. b. pl. 16.] If he in re- 
mainder die, his heir within age, during the life-time of the 
particular tenant he ſhall not be in ward, becauſe the lord is 
ſerved by his tenant, but after his death he ſhall be in ward, 
and at full age ſhall pay relief, 40. E. 3. [o. a. b.] And a re- 
verſion is holden as well as the particular tenancy, and ſhall 
eſcheat to the lord, 3. H. 6. [I. a.] (27) And although in 
8. E. 3. [ 59. b. pl. 16.] the parol does not demur in this writ, 
yet in HERLE's reaſoning there is a fallacy, for he ſays he ſhall 
not be in ward when he has recovered, “ which is not law; 
wherefore, &c. And in the Eire, 3. E. 3. [Fitz Age, 72.] 


count proves that the right remained, &c. 


the book is ruled that the parol ſhall demur, &c, And 48. E. 3. 
33. a. pl. 23.] is a good caſe in ſcire facias to have execution 
of a remainder in tail under a fine by an infant as heir. Quære 
bene legem. 
At another day DALIs ON, STAMFORD, BROWN E, 
Wuvopox, and BROOKE, Juſtices, argued that the parol 
Cc 7 


[ 137. b.] 


30. E. 3. 7. Age, 82. 


acc.“ 34. H. 6. 4. a. 


1. Rol. Ab. 146. N. 6, 7. 
3. Bulit. 136. 2. Inſt. 
291. 1. Inſt. 89. a. 


Lit. 27. a. Dier, 133. 
252. Marlbri. Cap. 
Fitz. 118. b. Dr. & Stu. 
14. b. Cro. 131. a. 17. 
18. E. 3. 55. 


N. B. 119. 


Gard. 48. 57. 2. Co. 9a. 


11. H. 7. 19. a. 15. E 
4. 12. a. N. B. 142, 143. 
H. 2. Co. 91. 11. E. 4. 


11. 11. H. 4. 74. 


28. E. 3. 99. 27. E. 3. 
80. Gard. 23. Age, 116. 
Mo. 36. Inſt. 71. 


L138. 4. 1 


6. Co. 3. 24. E. 3. 64. b. 
23. E. 3. 22. Age, 100. 
Vide the Eire in Darby. 
A writ of intruſion 
brought by an infant 
againſt an abator upon 
a demile of his anceſ- 
tor, Quere, 


ſhould 
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ſhould demur. And Brooks, Cie Baron, and SAUNDERg, 
Chief Tuftice, tcontra; parily becauſe in a petition of right, 
no book is ruled that the parol ſhall demur, but rather the 
contrary, as appears in 21. E. 3. [47. pl. 68.] and 43. Aff, 
(272. pl. 21.] quere ibi. And alſo SAUnBDERs took for his 
argument the laſt judgments given in the formedon in re- 
mainder, 5. 8. E. 3. { 59. b.] and 18. E. 3. [3. a. pl. 9.] in 
conſimili caſu, and the caſe of aide prayer of three co-parce- 
ners within age in 24. E. 3. [32. a. pl. 16. continued 67. b, 
pl. 76.] ſee the books. And alſo the ſtatute of Searches 
14. E. 3. c. 14. is, that after the fearches returned, they 
who ſue for the king ſhall be put to anſwer, and to defend 
the lands and tenements ſo demanded againſt the king, &c. 
according to law; and that the Judges ſhall not let to to law, 
for the great or privy ſeal, &c, Wherefore, &c. 

(28) Alſo the requeſt to have the parol demur is too late, s, 
after office found, for the petitioner ; and ſo the procefs is 
gone too far to ttay it now, And the peril of a collateral 
warranty which may deſcend duting the demurrer of the 
parol is great to the infant. Alſo the iſſues which are taken 
jor the petitioner by the attorney are all upon matter con- 
tained in the petition itſelf. And if a falſe verdict jn theſe 
be given againſt the petitioner, he ſhall be well received to his 

_ attaint. And the chief reaſon why the parol does not demur 
in a formedon in the remainder, is becauſe it is in a ſuit to 
recover ſeiſin and poſſeſſion to himielf where none of his 

Co. anceſtors before him, whoſe heir he is, had it, as in forme- 
don in reverter, for it is only: a purchaſe or contingent before 
it be executed, but after recovery he agreed he ſhould be in 
ward. And alſo if the parol ſhall demur in this petition, guære 
what proceſs ſhall iſſue at the full age of the heir to re-ſum- 
mon the parol, for a new petition ought to be made, for there 
was no ſummons made in the original, therefore no re- ſum- 
mons can be ſued; quere this reaſon. 


[ 138. a. ] 
Age, 116. Age, 10. 


— - 0 | * | * A 


The Duke of Norfolk's Caſe. 


A B. tenant ſor liſe ſur- (29) I T was enacted by parliament in the time of Hen. 8. 
repders land to the Has that T. duke of Norfolk lately deceaſed, ſhould have, 


in reverſion te the ix tent, 


tar Je, bis beirs, Cc. fall hold, and enjoy for the term of his life, the manor of Thorpe 


groc bim ethers in recam- +» 


Zence ; the king abenes In the county of Norfolk, remainder to Henry his ſon, late 
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earl of Surrey, and Frances his wife during her natural life, 
and to the heirs of the body of the ſaid earl lav-ſully begotten, 


remainder over to the ſaid duke and his heirs in fee to hold in 


capite of the king. The earl was attainted by verdict, and . 
executed, having iſſue T. now duke of Norfolk, reſtored in 
blood only in the time of the now queen. The ſaid counteſs 
during her widowhood by deed enrolled “ gave, granted, 
releaſed, ſurrendered, and confirmed to king Ed. 6. (having 
the ſaid remainder in tail by the forfeiture) all her eſtate, 
intereſt, and demand in and to the ſaid manor, to have to him 
his heirs and ſucceſſors, ed intentione that he, his heirs, and 
ſucceſſors ſhould give and grant other their manors, lands, 
tenements, and hereditaments in recompence and ſatisfaction 
of the ſaid manor. Afterwards the king reciting the afore- 
faid attainder, and the ſaid grant, or ſurrender, and alſo the 
attainder of the ſaid late duke (which was declared in the 
time of the now queen void, and annulled by parliament) 


gave the ſaid manor to Sir T. Paſton and his heirs to be holden 


in capite. And alſo reciting by another patent, that whereas 
he was ſeiſed in fee of another manor of the ſaid late duke, 
called Soham, by his attainder, he gave it in recompence to 
the ſaid counteſs for the ſaid manor of Thorpe, which ſhe 
accepted. And afterwards Sir T. Paſton died ſeiſed, his heir 
wichin age, no office found in Nor ſoll, but of other lands of 
like tenure in capite in Suffolk ; the late duke entered into 
both manors, and died ſeiſed, the counteſs re-entered into the 
faid manor of Thorpe, pretending non-performance of the 
condition upon the faid words ed intentione. (30) And it 
ſeems ea intentione do not make a condition, but a confidence 
and truſt, for the words ſub cenditione, ita quod, proviſe, imply 
the penalty of a condition broken, or not performed, without 
expreſſing it, but ſo does not ſi contingat, unleſs it be followed 
by a tunc bene licebit, or et non licebit alienare flatum, without 


licence of the leſſor ſub peng of forfeiture. So would it be V 


if to the words ed intentione there had been added, et fi de- 


fecerit, quod tunc bene licebit reintrare, this would haye made 


a condition, and Saint Fermin's opinion in the ſecond book 
of the Doctor and Student, c. 34. near the end accords. But 
RNIGHTLEY, ? contra, 27. F. 8. [qu. 27. H. 8. 15.b. pl. 6.] 
in a caſe of dower. (31) Alſo to prove that it does net 
make a condition conſider the nature of a writ of canſd ma- 
trimonii prælocuti, ſuch gift by a woman makes no expreſs 


Cc4 


*[ 138. b.] 


them, and gives others 
in recompence, from 
which AB. being evit- 
ed by a prior title, en- 
ters upon the alienee; 
adjudged, 1ſt, That this 
is no condition. 2dly, 
That there ought to be a 
requeſt made tothe king. 
3dly, That there is yet 
time for the king to per- 
form, and theretore that 
the entry is unlawful, 


2. Co. 79. 27. H. 8. 
15. b. 5. Mar. 163. 4. 
Co. Lit. 204. a. 

Dyer, 93. b. 


10. Co. 42. Dyer. 35. 
163. a. 38. H. 6. 25, 


Co. Lit. 203. a. B. N. C. 
152. Lit. 331. 330. 329. 
328. 

Shep. Touch. 119.] 
Dier, 66. 79. 1. Rol. 
Ab. 407. (C.) 5. Dr. & 
Stu. 122. 

Whether the 
words ©* for the purpoſe 
© and to the intent in a 
laſt will make a con- 


dition, or not? H. 18. 
El. fol. 


Shep. Touch. 120. See 
Bac. Abh. Condition, B. 
Coin. Dig. Deviſe, N. 9. 
2. Br. Caf. Ch. 600.] 


gere, 


430. Aſſ. 13. 14. H. 8. 10. 
Plow, 412. 


Con- 


[ 138. b. ] 


1. Rol. Ab. 407. (C) 6. 


Co. Lit. 204. 


[Shep. Touch. 120. 2. 
Com. Dig. 438, 439. 1. 


Bac. Ab. 396.1 


1. Rol. Ab. 407. (0) s. 
6. H. 4. 8. 


[ 139. a. | 


ICo. Lit. 208. a. Mr. 


Butler's note (1 )] 


3. Rol. Ab. 433. 439- 
437. 8, 9. E. 4. 18. a. 


45. E. 7: 13. b. 1. H. 6. 
2. 4. 


4. E. 3. 10. a. 23. C. 3. 
Recovery in Value, 12. 


R. N. C. 66. H. Forme - 


don, 18. 73 Co. 5. 91. 
a. 24. H S. B. Tayl. 33. 
10. Co. 38. a. Vet. N. B. 
144. a. 48. E. 3. 9. b. 
29 H. 6. 37. a. 7. H. 4. 


40. a. Dier, 188. a. 


Plow. 110. 17. E. 3. 12. 
5 Co. 87. 38. A. 7. 


2. Co. 79. a. 41. 44. E. 


3. 18. a. 5. 9. E. 4. 22. b. 


19. H. 6 Co. a. 14. H. 3. 


21.6. 21. H. 6. 41. 4. 
N. B. 135. a. 148. 348. 


[Co. Lit. 208. 219. 
Shep. Touch. 131. 132. 
1. Bac. Ab. 425. et ſeg. 
and 1. Er. Caf. Ch. 55. ] 


6. Co. 31. 


48. Z. 3. 21. Lit. 436. 
Ne. 47: 
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condition without conditional words in the giſt; which ſee 
40. Aſſ. [24 1. pl. 13. ]: conſider alſo the writs of ceſſavit de 
cantarid, contra formam collationis, contra formam feeffa- 
menti, &c. And ed intentione, and the conjunction ut with a 
verb following, and the prepoſition ad with a gerund follow- 
ing, 5. ut inveniat or ad inveniendum or per implen* ult” vo- 
luntatem is the manner of the gift and not conditional, fo that 
the donor may thereby regain poſſeſſion to himſelf by Bx ac- 
TON [| fol. 18. b. lib. 2. c. 6.] de donatione ſub conditione, where 
there is the following line, 
Scito quad UT modus eff, $1 conditic, QUIA cauſa, 
But admit that it be a condition, then it ſecms that it was 
fulfilled by the grant and recompence of the manor of Soham 
by letters patent which are matter of record, and concluſion 
by acceptance thereof, and * this when there was no cauſe of 
recompence to be made, 5. in the life-time of the duke. As 
if a reverſion hath warranty, and upon aid prayed, or receipt, 
or voucher, the land is loſt, and judgment to recover in value, 
yet ceſſet executio ad valenciam during the life of the particular 
tenant, 15. H. 5. 5. H. 5. 9. b.] (32) And although the 
recompence was of land of defeaſible title, yet once recom- 
penced is always recompenced: ſo if the demandant in a 
formedon be barred by warranty and aſſets, although the 
aſiets be afterwards evicted, yet the intail is gone for ever, 
guære this. But admit this be not a recompence, ſtill the 
queen has time to make one, for the words after ed intentione 
extend to the heirs and ſucceſſors of king Ed. and their re- 
fers to each of them, and ſo time enough remains. And ſhe 
is not bound to do this without requeſt, as a man who has a 
warranty ought to vouch if he can; and if not to have a writ 
of warrantia chartæ, and this is upon requeſt, &c. And 
alſo the 1ecompence is to be made to one who is privy to the 
condition, wherefore the queen is not bound to it without 
requeit, otherwiſe would it be if it ſhould be made to a 
ſtranger to the condition. (33) Allo here is a dying ſeiſed, 
and a deſcent call by Paton in the life of me duke, by which 
the entry cf the counteſs is tolled, becauſe ſhe has only a 
right in the remainder; but the duke is not bound by chis, 
becauſe he was in priſon, &c. ſo that he could not make 
continual claim, &c. And ſuppoſe the condition to be broken 
and requelt to have been made, and refuſal of the queen, the 
countels has no remedy but to ſue by petition, as well againſt 
| the 
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the kiag's patentee, as againſt the king himſelf, if he were 
ſciſed, where the king is entitled by double matter of record, 
4. E. 4. [ 25. b. pl. 23.] and 10. H. 6. [ 15. a. pl. 19. ] and no 
one may enter upon the poſſeſſion of the king for breach of 
the condition, but is driven to his ſuit, for the land ſhall not 
be taken from the king without trial or matter of record, 
any more than it can veſt in him without matter of record 
And afterwards it was decreed for Lady 
opinion of 


wherefore, &c. 
Paſton, and againſt the counteſs, becauſe by the 
SAUNDERS and STAMFORD, Juſtices of B. R. eg intentione 
does not make a condition, and alſo the time of performance 
is not paſted, and there ought to have been a requeſt, &c. 


Earl of Huntingdon againſt Lord Clinton. 


CoytnanTs with B. to make to him before 
the Feaſt of Faſter next a good, ſure, ſufficient, 
and lawful eſtate in fee-ſimple of and in his manor of D. 
diſcharged of all former bargains, ſales, charges, and incum- 
brances whatſoever (leaſes or grants for life, lives, or years, 
upon which the ancient and accuſiomed rents or more are 
reſerved and payable during ſuch eſtates, only excepted). 
Qrære, Whether a leaſe for years with the accuſtomed rent 
reſerved of all the manor, or any parcel of it, made between 
the date of the indenture of covenant and the delivery of the 
deed, be a breach of covenant ?- And BROOKR, Chief Baron, 
SaunDERs, WrhyppoN, and Myſclf, thought not; but 
MonGan and BEnDLows were of a contrary opinion, 


(34) 


————————— .... . — 


* Lord North againſt Butts. 
(35) 7. CRANME R, late archbiſhop of Canterbury, 


made a leaſe by indenture of parcel of his manor 

of Harrow on the Hill to one Page for the term of forty 
years in the 25th year of H. 8. and the prior and chapter of 
the church &c. confirmed it; and afterwards, 5. in 30. H. 8. 
he granted an annuity of ten pounds, witn clauſe of dittreſs 
in the ſaid manor, to Dr. Butts, phyſician, for the term of 
fifty years, which was alſo confirmed as above. Butts, by his 
will 


L 139. a.] 


14. El. 313. a. 4. Co. 
59. b. 4. E. 4. 21. b. 
Dier, 101. a. 103. 


5. E. 4. 4. a. Plow. 239. 
a. 7. El. 236. a. Stamf. 
75. 21. H. 7. 33. Plow, 
484. 1. Inſt. 204. a. 


[4- Com. Dig. 457. 3. 
Black. Com. 2 56. ] 


18. Co. 42. 2. Co. 79. 


Dyer, 319. 41. E. 3- 
18. a. 


Of a covenant to en. 
feoff at Eaſter free from 
all former incumbrances 
( leajes, Cc. excepred ), 
a leaſe made after the 
date, but before the de- 
livery of the deed, is no 
breach, 


[ 6. Vin. Ab. 428. ] 


1. Rol. Ab. 433. 
2. Cro. 264. 1. Sid. 374. 


3. 5. 10. H. 7. 4. 27. 
19.2. 12. H. 8. 5. b. 
29. Aff. 47. Perk. 3 1. a. 


*[139. b.] 


Avowry for diſtreſs on 
a rent-charge for years 
granted out of a manor 
by an archbiſhop with 
corfirmation, and de- 
viſed back by the grantee 
to the archbiſhop to re- 
tain a certain ſum, re- 
mainder to the avowant. 
Plea, a leaſe of parcel 
of the ſaid manor, with 
confirmation, made to 


[ 139. b.] 


the plaintiff prior to the 
faid grant. Demurrer, 
and repleader awarded, 
Becauſe, 

1ſt, The avowry ſhew- 
ed no place of the deli- 
very of the confirmation 
of the grant, and ſtated 
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will made 37. H. 8. willed, deviſed, and declared, that the 
faid Archbiſhop ſhould have by way of retainer as much of 
the ſaid annuity, with twenty-five pounds in arrear of it, as 
amounted to the ſum of 1001; and if he ſhould die or relin- 
quiſh his archbiſhoprick, that then the reſidue of the annuity 


it to be by tbe prior of Which ſhould be to come ſhould remain to E. Butts his ne- 


the churck of Canterbury, 
without ſaying catbedral, 

C. 
adly, The plea in bar 
did not ſhew the place 
of the confirmation of 
the leaſe, cr make any 
profert of the leaſe ſealed 
by the archbiſhop, but 
only ot the lefſee's part. 


Styl. 286. 6. Co. 35. b. 
Ante, 110. 


Dy. 29. 11 5 Plow. 81. 
148. 5. 10. Co. 75. 92. 


2. N. 3. 19. 1. L. 5. 
3. 5 H. 7.24. 6. E. 4. 
11. 2. El. 171. b. Dier, 


16. & 39. b. 1. Co. 
190. b. Plow. 149. 191. 


Cro. Jac. 537. 22. 32. 
H. 6. 13. 19. Davis, 48. 
5. E. 4.7.8. 14. H. 6. 
16. Detz. 36. 10. E. 3. 


11. Dett. 158. 12. H 6. 


5. Vifn-, 64. 21. E. 4. 
26. B. Faits, 73. & 
Lien, 63. accordant. But 
9. E. 4. 39 Feoffments 
& Faits, 25. 8. H. 6. 6. 
B. Fa. ts, 28. ſcem con- 


trary. Plow. 5. 29. 


Whether the deviſe of 
a rent-charge, and that 
not in writing, be good ? 


See 29. Car. 2. C. 3. 


929.4 
D:er, 135. a. Lit. 585. 


32. H. 6 6. Lit. 586. 
41. II. 6. 9. 


phew, to whom he gave and deviſed all his eſtate and intereſt 
in the ſame annuity: and then he died, and his wife, being 
executrix, delivered the deed of grant to the deviſee, agreeing 


that he ſhould enjoy the annuity. And afterwards Page leaſed 


the ſaid land to Sir E. Lord North for the term of one year; 
and after the ſaid year ended the ſaid E. Butts (after the time 
of the levying of the ſaid hundred pounds by the Archbiſhop 
by way of retainer) diſtrained the beaſts of the ſaid Lord 
North, and made avowry for a year and an half after the time 
of the levying of the hundred pounds. And the faid Lord 
North pleaded the former leaſe made to Page, without ſhew- 
ing the counterpart of the Archbiſhop, but only the counter- 
part of Page, and under his ſeal, 
avowant demurred; and took exception to the plea becauſe 
no place was alleged where the confirmation was made: alſo 
becauſe he did not ſhew the original leaſe, ides guære inde, 
And it was moved for the plaintiff that the avowry was in- 
ſufficient, firſt, Becauſe no place was alleged where the con- 
firmation of the grant of the annuity was made, but only by 
thoſe words, © as in the ſaid writing of confirmation bearing 
« date at Canterbury in the Chapter-houſe more fully appears,” 
which is not ſufficient, for it might have been delivered by 
the Prior and Chapter in another place. Alſo it was alleged, 
that the Prior of the church of Canterbury, and the Chapter 
of the ſame place, confirmed, &c. without ſaying cathedral, 
or metropolitan, or of Chriſt, or of the Bleſſed Mary, or ſuch 
like ; which makes it uncertain what church, for there were 

then in Ganferburydiyers priors and churches; wherefore, &c. 
(37) Alſo it ſeems the aſſignment of this term in the rent- 
charge by his laſt will and teſtament, and chiefly by this 
nuncupative will (for it is not expreſsly pleaded to be made 
in writing), is void in law; for the attornment of the terre- 
tenant to this rent-charge, which is againſt common right, 
is requiſite; and it is not reaſonable his land ſhould be 
charged by the act of the party without his own agreement: 
and a rent cannot be aſſigned or granted over without deed, 
becauſe 


(35) And to the bar the 
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becauſe it is not a thing which lies in manurance, as land, 22. El. 370. a. B-.Gard, 
118. Plow. 60, 61. 2. 


&c. or as the wardſhip of a body, * or 2 villein, Kc. Let 1 1d An. 6a. Pes. "I 


agree that the executors of the grantee ſhall have it, and his 2. — Ab. 975. 665. 
3 g. Co. 40. 38. H. . 
adminiſtrators alſo, becauſe they repreſent the eſtate of the g;. N. 6 SY 


: | in law: ſo is it of a relief E. 6. 13. 15. . 28. 
grantee himſelf, and are aſſignees in law: ſo is it Xs a GRE 


due to a lord; perhaps his executors ſhall have it, but by 2. 20. H. 7. 1. 
way of action of debt, and not by diſtreſs, &c. And alſo a 42-E.3. 21.4. 9. H. 7. 16. 


legacy of a villein by a termor, or of the body of a ward, „ 4g. . 1 Neid 


perhaps is good enough, becauſe they are chattels tranſitory, 43. 72. 15. E. 3. 19. b. 
d not local rent is; wherefore, &c. And J doubt Wr 
and not local, as ren ö 7 „ 2. 4. E. 3. 32. Dower, 


whether a writ of quem redditum reddit lies by the conuſee 113. Lit. 5 585. 
| 1 Rol. Ab. 609. 19.H.6. 


by fine of a rent · charge granted by one who has only a term 63. a. 9. H. 5 9. b. 
of years therein. (38) And if a man have a rent- charge — pr 


newly granted out of deviſable land, gquere Whether it be (5) there.] 


; f 17 ; n 
deviſable by will or not, becauſe it is to charge the tenant - 780 3 3 — a+ 1 


without his attornment. And alſo there is no preſcription in 132. b. 45. E. 3. 8. a. 
F. Det. 129. 5. Co. 3. 


the rent, &c. but if it eſcheat to the king by attainder, the king 38 H. 6. 28.b. 9. H. 7. 


ſhall have it by his prerogative. And alſo for a rent- ſeck or a 16, 17. Yelv. 208. 
[An annuity cannot be 


rent-charge for years no action at law lies againſt the terre- entailed as not within 
tenant, but only a writ of annuity againſt the grantor or his eee - 
5 5 5 4 in Ce. 
heirs or executors, or only a diſtreſs on the land, which the 1. Br. Caf. Ch. 325. ] 


terre-tenant may always difappoint by letting it lie fallow, 


(39) Alſo ſuppoſe the legacy and aſſignment to be good, A thing or action per- 
fill it ſeems the avowry is not maintainable, for the rent and _ mee Fences by 
: a e act of the party is 
aimuity was ſuſpended by the gift and legacy of one hundred extinct for ever. 
pounds to the Archbiſhop, whoſe perſon was chargeable to 28 373. Mo. $55. 
; : ob. 10. 21. E. 4. 3. 
it as well as the land; and a thing perſonal or ſuſpended, or Plow. 36. a. 184. d. 
action perſona! ſuſpended for an hour, is extinct and gone for 8 58 = 


ever, when it is by the act and conſent of the party himſelf 26. H. 8. 7. b. contra. 


who has the thing ſuſpended, and eſpecially of a thing againſt = 5 12 4 x 


common right as this caſe is. As if a woman obligee or ob- 4. . 4. 8. b. 5 3 
124. 391. 38. H. 8. 
ligor marry with the party, and then they be divorced causd 60. b. Ho. * 5. 


precontratids, the debt js extinct by 11. H. 7. [ 4. b. pl. 15.] [Carth. 511. 12. Mod. 
$ 4 * . * . * 0 291. Salk. 325. ] 
ruled; but when it ig by act of law it is otherwiſe, as in the 


caſeinb, E. 4. [. pl. I.] where a man condemned in re- [Foſt. 61, 62. 1. Wil. 


3 : C 217. Cro. Eliz. 546. 3. 
diſſeiſin was impriſoned for outlawry of felony, and then par- Tem Rep. nh * o 


doned, the execution on his body was ſuſpended during the Bl. 10. & note. ] 


(39) M. 43. & 44. Eliz. C.B. pl. 59. 4. makes a leaſe to B. rendering rent at certain days, 
and B. was hound in a bond to pay the rent according to the reſervation ; and in debt for 
non-payment of the rent at a certain day B. pleads, that before the day on which the rent 
was in arrear, A. re-entexed upon him; and upon demurrer it was argued for B. that al- 
though the rent be revived by his re-entry, yet the action being perſonal and once ſuſ- 
pended is extinct: but it was reſolved to the contrary, without argument, per CUk1aM. 
[ See 7. Rep. 24.] 8 
tim 
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21. H. 7, 37. a. 20. time that he was priſoner to the king, but after the pardon 

F + And 21. H. 7. [ 23. b. ] the obligee granted 
and covenanted with the obligor that he would not implead 
him for a year. Quœre inde. 


If a man having election (40) And it ſeems here that the land as well as the perſon 


to charce the perſon or L 5 : . 
22 Er one, of the Archbiſhop is diſcharged by this releaſe in law of the 


— 1 vill diſcharge legacy of one hundred pounds; and that although the grantee 
0 . , 


. H. 7. 23. b. 2. Co. | . ; 
: 4 YE. Plow, or the land, yet has he not election to diſcharge either the 


13. a. Lit-219 one or the other; but if he diſcharge one by his own act, 
the law will diſcharge the other, as the cafe in Litt. [ & 222. 
Co. Lit. 147, 148. } is of the purchaſe of the land charged, 


[ Vide 2. Vern. 144. ] before election made to charge the perſon, And therefore a 
Dier, 121. Inſt. 286. 


*[ 140. b ] releaſe of all annuities before election made, will diſcharge the - 
EE land alſo ; wherefore, &c. * And for another reaſon the re- IR 


Co. Lit. 298. a. 3. E. 3. . 5 ; l : 
Abridgment Aſſiſe, fol. mainder of this term after the hundred pounds levied is void, 


191. Title Grants. 7. 1 : 
M6456 hal ab becauſe it is not dependent upon any particular eſtate, for 


415. Davis, r. 5. 3. by the grant made to the Archbiſhop he took it as diſcharged 
3 and ſuſpended by way of retainer and pernancy in law, and 
is contrary. not in fact. (41) As if the lord grant his ſeigniory to the 


9. H. 6. 53. b. 50. E. 3. tenant of the land for life, remainder over in fee, this re- 
7. . 11. H. 7. 13. 


[ 3. Com Dig. 226. ] 


Nor writ of right, 1. 3 e . | 
. Black. 1. | And ſo is it of a ſeigniory granted in fee to the tenant of the 


land and to a ſtranger, they are not joint-tenants, but one 
moiety is extinct, &c. 


mainder 1s void, for no fermedon can be maintained in the 
remainder without alleging eſplees in the particular tenant. 


Whether a remainder . , . 
of a term be good ? Alſo there is another matter, s. a remainder of a term is 


34- 39 H. 6. 5 — b. not good: and if it be good, ſtill there is a circumſtance in 
10. HI. 27%. b. Dier, i ; : 2 , 
74 a. E. N. C. 203, the Caſe (altiough it does not appear in pleading) which 
8. Co. 96. 

(3. Bury. . „ Burr. -* ; | ; : 
2508. ] with king He. 8. after this deviſe, whereby he departed with 


will defeat this remainder, 5. the exchange of the ſaid manor 


+ Upon 21. H. 7. here cited, the following caſes were put by Mr. CorTs of Furnival's 
Inn, Ang ft 15631: T. 36. Eliz, Dowis v. Jefferies, C. k. {Cro. Eliz. 352.] The defendant 
pleaded, that the plaintiff granted that he hould not be ſued before a Feaſt then cnluing, 
and adjudged 4 good plea. | 4. Bac. Ab. 121. 266. | 

M. 45. & 41. Elis. $ Hodges v. Cicill, Obligee and three obligors, a covenant that he 
will nor ſrc one of them diſcharges all the others. + MAanning's Caſe, A diſcharge of one 
acre diſcharges another. 


\ : , 
(4%) H. 30. Eliz. Rot. 62 1. C. B. $ Heywood's Caſo, By War MESLEY, M.43.% 44. Eliz. 
Tf the grantee of A ront charge take a leaſe for two years of the land, after the expiration 
of the two years he {hall not have election to make this an annuity. 


(41) E. 6. Elz. by DvER, WesToNx, CaRtws, and BrxLOSsr, that if the tenant 
enfuoff his lord and a ſtrapger, and they re-enf2oF the tenant and his wife, the ſciguiory 
is wholly extinct, for the land in their hands was diſcharged of the ſeigniory, and bv their 
feoffment the whole paſſes from each of them, they being joint-tenants. | See Bac. Ab. 
Extinguiſnment; and Com. Dig. Tit. Suſpenſion, } 


a ter- 


of the annuity had once election to charge either the perſon 
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this term in the rent as diſcharged. As if a termor by his 
will deviſe his term to one for term of his life, remainder 
over, if the deviſee for life aliene the term no remedy is 
given for him in remainder; wherefore, &c. And after- 
wards by the judgment of the Court it was awarced, that for 
the inſufficiency of the pleadings on both fides the parties 


ſhould replead. 


— . —— 


Gate againſt Wiſeman. 

ARY the wife of Sir John Gate, lately attainted 
of treaſon, brought a writ of dower againſt M iſe- 
man, Who pleaded in bar the attainder in certain : to which 
ſhe replied, that long before the attainder and the commiſſion 
of the treaſon, and after their marriage, the ſaid Sir J. G. 
was ſeiſed in fee of the land whereof the dower is demanded, 
and thereof enfeoffed one A. B. whoſe eſtate the tenant hath : 
to which replication there was a demurrer in law. And 
without argument at Bar or Bench, counſel being heard af 
Lord Brooke's chambers only, the demandant was barred of 
her dower by the opinion of all the Judges. Sce ſtatute 5, 
& 6. Ed. 6. c. 11. in the laſt clauſe, that the wife of any 
man attainted of any manner of treaſon whatſoever ſpall in 
ns wiſe be received ts aſe, challenge, demand, or have deter of 
any of her h»fband's lands during the force of that attainder. 
And Stamferd thinks, that this extends to petit-treaſon 
allo, fol. 195. And yet note the caſe above, that the lands 
aliencd before the treaſon commitied were never ſubject to 
any forfciture or eſcheat, 2s in the caſe of Favijor at the 
end of the chapter of Dovrer in £:ttleton (a) ; and therefore 
A. Browns, Serjeant, was very angry with the above judg- 
ment. 


(42) | 


Whitley againſt Gough. 
(43) IN TRESPASS between Myhitley, widow, and Gough, 
there was a demurrer in Jaw upon the evidence, 
where the huſband of the plaintiff made a leaſe by indenture 
to the defendant for a term of ninety years, and afterwards 
enf:offed certain perſons, and took back an eſtate to himſelf 
and his ſaid wife in tail; and afterwards the termor took a 


new leaſe of the huſband for ci gzhteen years only, to com- 
meace 


[ 140. b. ] 


1. Rol. Ab. 610. 28. 
H. 8. 7. a. Dier, 184. 
230. 277. Plow. 138. 
522. 9. H. 6. 35. Br. 
Repleader, 39. 1. Bulſtr. 
192. 1. Anderſ. 168. 


[ 7. Rep. 25. a. 1 


— n 


— — 


M. 3. & 4 P. & M. 
Rot. 760. 

The wiſe of one exe- 
cuted for treaſon ſhall 
not be endowed of lands 
which he aliened be fore 
the treaſcn, though they 
are not forſeited. 


[ Benloe, 55. a. 91. S. C.] 


Savil, 54. 8. E. 3. 20. 
Plow. 263. Lit. 11. a. 
Dal. 39. Dier, 263. 
8. E. 3. 388. Dowerp 
10. 60. 1. Leon. 3. 


Finch. 71. b. 


M. 4. & 5. P. & M. 
Rot. 470. Benloſe al- 
leges that ſhe hath not 
dower. 


(a) [ SeR. 55. Co. Lit. 
41. a. and ſce Mr. Har- 
grave's notes there.] 


A man makes a leaſe by 
deed, and aftcrwards en- 
tecfts and takes back an 
e ſtate to himſelſ ard his 
wife in tall, and then 
leſſee takes a new leaſe 
by parol, this is a ſur- 
render of the former, 
though the wite may 
avoid it after the death 
ot her huſband, 


0 : 
' q : 
| 
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[ 141. a.] 


2. Rol. Ab. 495, 496. 
Perk. 617. 37. H. 6. 


18. a. 4. H. 9. 10. a. 


22. E. 4. 37. a. Dier, 
46: b. 280. Plow. 107. 
1&: H. 8. 15. a. 5. Co. 
11. b. 6. 69. b. 


. | 4: Bac. Ab. 460, 461. 


4. Burr. 2210. ] 


r — — 


— 
— II 


The grantee of a manor 


dum ſola grants a rent- 
charge out of it, and 
afterwards the reverſion 
of the manor deſcends 
upon her; and ſhe mar- 
ries : Whether ſhe may 
avoid it ? 


[ 18. Vin. Ab. 532. ] 


Hob. 161. 4. Leon. 


146. Mo. 318. 324. 
6. Co. 78. 7. Co. 14. a. 


Liet. & 477. 


Upon a verdict on 8, 
H. 6. c. 9. that all the 
defendants forcibly en- 
tered, diſſriſed, and ex- 

ed, and one cf them 
only held out; all may 
Join in attaint upon the 
three firſt points, and 
the other may have his 
attaint ſole upon the de- 
tainer. 


Denner 
19. 20. Com. 86. 14. 
i 
121. Inſt. 257. F. N 
B. 243, b. 


* 
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mence immediately, by parol; and afterwards the huſband 
died, and his wife ouſted the termor. And by the opinion * 
of the Judges ſhe may well do this, for the firſt leaſe was 
ſurrendered and merged in law by the acceptance of the ſe- 
cond, & c. See E. 3. Eliz. fol. 200. pl. 62. 


— — — | 


(44) KING Edward 6. granted to the preſent queen, by 

the name of the Lady Mary his ſiſter, the manor of 
D. for the term of her life; according to the tenor and effect 
of the teſtament or laſt will of king Henry 8. which will was, 
that ſhe ſhould have the ſaid manor as long as ſhe ſhould be 
unmarried : afterwards her Grace granted a rent- charge out 
of the ſaid manor ; after which grant king Edw. 6. died, by 
whoſe death the reverſion came to her majeſty; and then ſhe 


married the now king : Whether the charge ſhould remain 
now, or not; quamrre. 


'* Eaſter Term, 
3. and 4. Philip and Mary. 


Cawſtone againſt Cawſtone and Others. 


TLLIAM CAIWSTOMNE the younger brought 2 
writ of fotcible entry upon the ſtatute 8. H. 6. 
c. 9.] againſt William Cawftone the elder, and ſeven others, 
ſuppoſing a forcible entry, expulſion, and diſſeiſin, and alſo a 
forcible holding out, &c. to which the defendants pleaded 
And it was found by verdict, that all the 
defendants were guilty of the three firſt points, and damages 


(45) 


not guilty. 


were aſſeſſed for them: but of the forcible holding out, none 
cf the defendants except William Cawſlone the elder was: 


guilty: and for this point damages were aſſeſſed againſt the 
ſad William Cawſine the elder only, and coſts entire againſt 
all. And for the firſt points all the defendants joined in 
attaint in B. E. ſ:ppoting by the writ that the jurors, by 
wnom a certain inguifition was lately ſummoned, and taken 


before 


w ̃ . ¶¶ 
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thenc 
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before the Juſtices of the Bench by our writ between V. C. 
the younger, who ſued as well for us as for himſelf, and 
the ſaid V. C. the elder, and other defendants, for that the 
aid VV. C. the elder, and the others, with force and arms 
entered into one meſſuage, &c. and the ſaid V. C. junior 
thence with force expelled and diſſeiſed in contempt of us; 
&c. without adding this, 1. “ and him ſo expelled and diſ- 
« ſeiſed forcibly held out, and till do hold out;” which 
clauſe was alſo in the original writ of trefpaſs. And the 
aſſignment of the falſe oath was alſo only in the firſt (a) 
points, and found for the plaintiffs accordingly. And now 
plaintiffs prayed judgment againſt the defendant and the 
petit jury, &c. and on the laſt day of Term judgment 


was given for the plaintiffs in B. R. upon good conſidera- 


tion, although there was no mention in the writ of attaint 
of the forcible holding out, for in this point all the plaintiffs 
were not found guilty, but V. C. the elder only, and then 
they ought to join in action on thoſe points wherein they 
were damnified, and no more ; and thoſe were, the forcible 
entry, expulſion, and * diſſeiſin, only. And for the other 
point, William Cawſtone the elder alone ought to bring at- 
taint if he chooſes; wherefore, &c. 


— 
— 


Fi 


11. H. 4. 47. a. 43» 
AT. 41. 3. 4 H. 6. 
30. b. 12. b. 30. A 
49. 30. E. 3. 1. b. 


L141. b. 
Lr. Leon. 317.] 


- 


— — 


(a) Although the original writ or ſuit | mention only the point on which the falſe 


soncained many points, yet the attaint ſhall | oath was given, 
— ———————c— .. — — — — — 


(46) JN replevin the defendant avowed for damage feaſant; 
and the plaintiff and defendant were at iſſue; and 
afterwards the plaintiff was nonſuited: quære, Whether the 
avowant ſhall have his coſts and damages, becauſe the ſtatute 
7. H. 8. c. 4. gives coſts and damages to the defendant in 
replevin, or ſecond deliverance, where the plaintiff is barred 
of his action: and this alſo in avowry or cognizance made 
for rent, cuſtom, or ſervices ; wherefore, &c. But chis caſe 
is clear by the ſtatute 21. H. 8. [c. 19.] of avowry or 
cognizance made upon the land, and not upon the perſon, 
which extends as well to nonſuits in (a) replevin, or ſecond 
deliverance, as to where the plaintiffs are barred, and alſo 
as well where the avowry or cognizance is for damage 
teaſant, or rent charge, as for rent ſervice or cuſtoms. 


1E 
_ 


F. N. B. 241. note (c). 


ä 


* 11 


On a non-ſuit in reple- 
vin for damage feaſant, 
the avowant ſhall have 
his coſts and damages 
by 21. H. 8. c. 19. 


19. H. 8. 12. a. 
4. H 6. 12. b. 
Plow. 82. Dyer, 180. 


Dr. and Stu. 112. b. 


Jon. 423. 435 
Ow. 13. 


[ Comb. 11. 


s. Mod. 
76, 77-] 


* 


(a) But in this action there can be no 375. 3. Term Rep. 661. 


judgment, as in caſe of a non-ſuit. 1. Black. 


[ 141. b.] Eafter Term, 3. and 4. Philip and Mary: 


Sir John Cutts ogainſ? Sir William Wet. 
If a diſſeiſee enter, and ( 47) 


the tenant of the diſ- 


ſeiſor deſired by him fo the termor entered, and the leſſor departed the 
to do, re-enter and pay 


dogs. apr tage? gl realm; and at his departure gave commandment, authority, 
his leſſor, the freehold and requeſt to the leſſee, that if the diſſeiſee made any entry 

in veſts in the c . | . | 3 
Sh * 4 upon him (as he miſtruſted he would), he ſhould not permit 
agreement after the diſ- him to continue there, but always, as his termor, keep 


_— polleflion againſt him. And afterwards the leſſor, being 
I Ab. . beyond ſea, the diſſeiſee entered upon the termor; and he 
1 A re-ouſted him, and paid his rent afterwards to the uſe of his 
1. Keb. 614. leſſor thus abroad. Whether the leſſor be a diſſeiſor and 


Long 5to. E. 60. a. - 
"yy 28 7. 35. 2 N. B. tenant of the freehold without expreſs agreement to the 


178. G. 169. D. 15. diſſeiſin after the diſſeiſin made, quere in the caſe of Sir 
E. 4. 15. b. 14 Af. 


12. 22. Aff. 59. 34. John Cutts, heir againſt Sir William Weſt, in a traverſe 


bs gig 5 upon the dying ſeiſed of Sir John Cutts, who died at Venice 


14. a. 14. b. 3. H. 7. ꝙth of May, 1. and 2. Ph. and M. for SauxDERS, Chief 


Ro gp vr do yo Juſtice of England (who was made Chief Juſtice this Term) 


Cro. 116. 14. H. 7. held, that without expreſs agreement after the diſſeiſin, the 
23. B. N. C. 5%. , freehold is not veſted in the ceſtuy gue uſe but the others 
thought otherwiſe. 


Whether the traverſer oo And afterwards Weſt who was the traverſer of the office 


an office can be non- was non-ſuited when the inqueſt to try the traverſe returned 


ſuit, gu. 
2. Rol. Ab. 130. 


[ 3- Bac. Ab. 680.] 


to give the verdict, and the non ſuit recorded by the Court; 
gquere, whether it be receivable by 22. E. 4. [9. b. pl. 26.] 
and whether it be peremptory by 4. H. E. [ 12. b. pl. g.] 


A non-ſuir in traverſe peremptory as in petition. 


5 


Dalaber againſt Lyſter. 


OTE, In the cafe of riot in the ſtar- chamber, 

ears poſſeſſion being | 
Ts 3 el refined between Dalaber and Lyſter, it was holden for 
by an indictment on law, that if a man has been in peaceable and quiet poſſeſſion 
three 


(48) E. 38. Eliz. B. R. + Loceſter was indifted upon 8. H. 6. — of forcible entty, and 
in the indictment it was ſtated that one IJ. 8. was leſſce for years, and that J. N. was ſeiſed 
of the freehold; and the indictment was, that he diſſeiſed I. N. and did not ſay expelled 
the leſſce for years, and yet ruled good without alleging the expulſion of the leſlee for 


years, for he is not in, only to have relittution, 


He * has had three (48) 


T. 38. Elix. B. R. 4 Sr Matthew Arundel's caſe. Indictment upon 8. E. 6. Copyholder 


for life leaſed for years to B. by licence of the lord; the leſſee for years was ejccted wn 
force; the reſtitution ſhall be to the lord in whom the freehold is, and B. ought to ſue in 
the name of the lord ro have reſtitution : ſo the leſſee for years in the name of him in re- 
verſion. [2 1. Jac. 1. c. 15. and 1. Hawk. P. C. 278. Lelton, ch. 132.] 


A DISSEISOR made a leaſe for a term of years; 


Co 
E. 33. 


cn. was 


. ̃ĩ˙— m 


- 
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three years and more by a good title, and is put out by 
Force and diſſeiſed, and the party indicted thereof upon the 


| Natute 8. [H. ö. c. 9.) and the difſeiſee who was expelled is 


reftored to poſſeſſion by writ of reſtitution, and Is in poſ- 
ſeſſion accordingly, that then he cannot juſtify a detainer of 
the poſſeſſion with force by the proviſo of the ſtatute, becauſe 
his poſſeſſion was interrupted, and diſcontinued. And alſo in 
the ſaid caſe, if the juſt and lawful poſſeſſor for twenty years 
be once removed out of his poſſeſſion * clearly and abſo- 
lutely, he cannot return with followers and force, to put 
himſelf into poſſeſſion, and keep it with force by the proviſo 
of the ſtatute. Yet note the words of the proviſo for the 
firſt caſe, whick are theſe, 5. © that they may keep their poſ- 


te ion with force who have continued in it for the ſpace of 


« three years, &c. 
And by the opinion of SAUNDERS, Chief Juſtice (who 
was made Chief Juſtice this Term), if a termor be put out 
with force, he in reverſion cannot have an action upon the 
ſtatute of 8. [H. 6. c. 9.] although this is a diſſeiſin to him, 
becauſe the expulſion is not done immediately to him: and 
the ſtatute is copulative, s. & put out and diſſeiſed.” —Yet ſee 
the ſtatute, for it is disjunctive, & put out OR diſſeiſed with 
“% force.“ | 


8, H. 6. c. g. cannot 
juſtify keeping poſſeſ- 
fion with force under 
that ſtatute. ; 

If the lawful poſſeſſor 
for twenty years be once 
clearly removed, he may 
not ſorcibly regain poſ- 
ſeſſion under the ſame. 
23. H. 8. B. 32. 42. 
H. 6. 18. b. N. B. 245. 
Crom. 13. Cro. 187: 
14. H. 7. 28. a. Hal. 
Pl. 139. 


[ 142. 4. J 
[ 1. Hawk. P. C. 289. 
290. Sir Thos. Raym. 
84. 31. Eliz. c. 11. 7. 
Mod. 138. 


If a termor be expelled 
with force, the rever- 
ſioner cannot maintain 
an action upon this ita- 
rute. 

3-8 E. 4. 28. g. 


[2. Bac. Ab. $62.] 


16. H. 7. 4. b. 6. H. 7. 
12. b. N. B. 248, 


F. z3. Elix. $ Mat herb v. Comber; that the concluſion of the indictment ſhall be, “ and 


 difſeiſed him in r:verſion,”” or elfe the indictment is bad; and the reſtitution ſhall be made 
te him in reverſion, and if he will not have reititution, the termor is without remedy, and 
ſy ruled; and that the courſe of C. B. is to, by all the clerks. 

E. 36. Elix. B. R. per Cur', Leſſer for years, if he be put out, ſhall not have an action 
vpon 8. H. 6. nor he in reverſion by himſelf, but they ought to join, and then reſtitution 
mall be awarded; and that rhe ſtatute ſhall be recited as it is in the disjunctive, but the 
concluſion of the count ſhall be that defendant ras fut out and diſſeiſed in the copulative. 


} 


{r has been holden that ia che roll of parliament it is put out azd difſeiſed in the copulative ; 
but in the printed ſtatutes it is in the disjunctive, put out r diſſeiſed. Rut in 41. and 32. Eliz. 


the copy of the parliament roll was brought into B. R. and it was in the disjunctive, put out 


er Uificaſed, 


Lord Paget againft the Counteſs of Bath. 
(49) of: B. ſeiſed of the manor of D. of the annual value 


of twenty-one pounds, holden by knight-ſervice, 
aſſured by conveyance two parts of the ſaid manor to a 


woman for the term of her life, whom (by the grace of 


God) he intended to marry. And after aſſurance made, he did 
marry her; and afterwards he fold the moiety of the third 
Fart, which remained in fee to a ſtranger, and died, his heir 


D d 


within 


Tenant by Kknight-ſer- 
vice aſſured two parts of 
h.s land to his wiſe be- 
fore marriage, and hav- 
ing fold the moiety of 
the remaining third part, 
dled, his heir within age. 
Sv Whcther the lord 
may take any of the ro 
parts to ſupply ts fu!l 
tiurd, 


[ 142. a.] 


Dier, 122. 32. H. 8. c. i. 
Raſt. Wills, fol. 58 5. b. 
Coke, 6. 18. a. 8. 173. b. 
10. 82. b. 6. 10. Co. 
76. b 84. a. Vide in- 
fra, 158. b. 

Lia. Car. 2. c. 24. 


ä Aw 


Leaſe reſerving rent, 
payable at two certain 
Feaſts, or in one month 
next after either of the 
ſaid Feaſts, and if rent 
uld be in arrear after 
& her of the ſaid Feaſts 
and days ty the ſpace of 
eight weeks, that thin, Tc. 
The eight weeks ſhall 
be reckoned from the 
twenty-ecighth day 
the Feaſts. 
[Sce] 
3. Keb. 47 48. 


[Sec ante] 7. Ed. 6. 88. 
2. 


f Com. Dig. Tit. Rent, 
(B. 9.) (D. 7.) ] 
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within age. Whether the lord by knight-ſervice may take 
any part out of the ſaid two parts to ſupply the want of the 
full third part, or not, quære for Lord Paget againſt the 
counteſs of Bath. 


— — 2—ü—ä — —-— . ]eſd 


LEASE for a term of years is made by indenture 

rendering and paying yearly forty ſhillings at two 
times of the year, viz. at the Feaſt of Saint Michael the 
Archangel, and the Annunciation of our Lady, or in one month 
next after either of the faid Feaſts by equal portions. And 
if it ſhould happen that the ſaid yearly rent of forty ſhillings 
or any part of it ſhould be in arrear unpaid aſter any of the 


(59) A 


after ſaid Feaſis and days before limited, in which it ought to be 
ow. paid, by the ſpace of erght weeks, that then it ſhauld be lawful, 


Sc. Whether the eight weeks ſhould be reckoned from the 
Feaſt-day of the aforeſaid Feaſts, or from the 28th day, s. 
the month next after the Feaſt, was much debated, And 
SAUNDERS, Chief Juſtice, and MR. WrriDpos, and divers 
others, thought that it ſhall be reckoned from the 28th day 
after the Feaſt, becauſe that is more reaſonably intended for 
the benefit of the leſſee. And the 28th day is a day of pay- 
ment at the election of the leſſee, as well as the firſt Feaſt 
and day: tamen quere bene e contra; becauſe no day and 
Feaſt certain is mentioned before, except the Feaſt- day, and 
the month is no day, nor comprehends any day in certain 
but a ſpace and time, &c. And note the copulitive, Fea/ts 
and days. And note thoſe words in“ and & at.” 


 Cro. 133. It ſhall be accounted from the 23th day after the Feaſt, 


2 ——_—_ — _—_— 


— ct 


[ 142. b. ] 


Replevin for tak rg at 
L. i a place called V. 
cognizance that the pli.e 
&c. was Þxteen res 
in L. afer aid call d &. 
that. I. T. and A., ths 
wite Mcre ſe.icd in fee 
ot lards in NV. ly C. in 
the jar fÞ of L. 4.0. ad 
cer e lace Tc. 15 
parcel, ald ivitiercd a re- 
covery Go! tic fg. d lands 


in W. by C. aler.ſa· d 


Putbury azaizſt Trevilian. 

(51) * COND aeltverance was brought by one Putbury 

againſt T. Trevitien and others, ſuppoiing the 
taking at Lirticham in a certain place there called J/:/2a- 
verde the defendants, as bailiits of Avice Trevi. ian, widow, 
acknowledge“ the taking, &c. and ſay that the ſaid place, 
cc, contained ſixteen acres of land in L. ufcreſuid called V. 
and that before the taking one Fohn Trevilun, Agg. and 
Avice his wife were ſeiſed of twenty one meſtuage:, two 


thouland 
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thouſand acres of land, &c. with the appurtenances in Wode 
juxta Chickeſtone, within the pariſh of Littleham aforeſaid in 
the county aforeſaid, and in Berinarber in the county afore- 
laid; whereof the ſaid place in which &c. is, and at the ſaid 
time when &c. was parcel in their demeſne as of fee; and 
being ſo ſeiſed thereof held the ſaid ſixteen acres of land 
among other things of A. B. &c. by ſocage tenure ; and that 
Anthony Pollard and others, in the 23d year of H. 8. reco- 
vered by writ of entry in the paſt againſt the ſaid I. Trevilian 
and Avice his wife, then being tenants of the freehold, the 
faid twenty-one meſſuages, two thouſand acres of land, &c. 
with the appurtenances, in Mode juxta Chickeſtone and Beri- 


[ 142. b.] 


(not mentioning L), 
whereof &c. to the uſe 
cf I. J. in fee, who de- 
viſed the uſe of the ſaid 
la: dg {> r-covered to A. 
his w:ie ſor life dum ſola, 
remainder over: that 
aſterward: hy the ſtatute 
of uſ-s, f. T. became 
ſeifed in lus demeſne as 
of fee, and died io ſeiſed, 
and entry ot A. for da- 
mage feaſant. And de- 
murrer, becauſe, iſt, 
The place & c. is not 
compriſed in the reco- 
very. 24, It is not ex- 
preſsly averred that J. T. 
died ſciſed of ſtch eftate in 


na”ber aforeſaid, whereof &c. without ſaying any thing of fe. Nor 3d, That 4. 


Littleh:m in the recovery, and aver the recovery to be to 
the uſe of the ſaid J. Trevilian, his heirs and aſſigns, and 
that the recoverors entered accordingly ; and being fo ſeiſed, 
the ſaid I. Trevilian afterwards, s. on the 1ſt day of Decem- 
ber, in the 23d year aforeſaid, made his teſtament and lait 
will in writing, and by the ſame willed and bound the faid 
tenements in the recovery aforeſaid ſpecined, whereof &c. 
to the ſaid Avice Treviitan then his wife for the term of her 
life, if ſhe ſhould fo long live ſole; and after the dec2aſe or 
marriage of the ſaid Avice the remainder thereof to one 
G. Trevilian in tail, with divers remainders over, and at laſt 
to the right heirs of the ſaid teſtator for ever; and that the 
recoverors Continuc« their eſtate to the uſe aforeſaid until 
the ſtatute 27. H. 8. [c. 10.) by which ſtatute I. T. was 
ſeiſed in his demeſne as of fue, and being fo ſciſed before the 
taking &c. 5. on che 10th day of 7aruary, in the 36th year 
of the ſaid king Henry B. died, after whoſe death the ſaid 
Avice into the ſaid tenements with the appurtenances in the 


recovery aforeſaid ſpeciiicd, whereof the ſaid fixtzen acres of 


land in which &c. are parcel. before the ſaid time when &c; 
entered, and was thereof feiled in her demeſne as of free- 
hold; and becauſe the aforefaid &c. for damage ſeaſant, &c; 
without taking any averment that the ſaid Avice named in 
the ſaid recovery, and the faid Avice in whoſe right &c. are 
on2 and the fame perſon, and not divers, and without taking 
an averment that /he continued ſole and unmarried according to 
the will, Sc. And to this avowry the plaintiff demurred in 
law. (52) And it ſeems the avowry is not good; fer firſt, 


(52) Hamlet or hamel is a member or part of ſome vill or town, 
[ 41. pl. 8.] Sce Selden's Annotations upon Forteſcue, fol. 27 


D d 2 


continued ſalc. 

The ſtatute of uſes was 
a revocat on of the de- 
viſe of an uſe, yet if 
airer the ſtatute of wills 
the teſtator had rehear- 
ſed and allowed the ſaid 
W. J ty fare, it would 
have been © o publi- 
cation, and t ie land had 
paſſod by the Will. 


Plow. 514. 
3. Cro. 269. 
Poſt. 300. 

1. Leon. 243. 


Dier, 242. 8. 


Note, this averment vas 
atterwards entered bn 
the roll by conſent. 


[ 2. Mod. 93. 1. Mod. 
417. 0. Lit: 43; 4 
Mr. Hargrave's note 


(6) J. 


as appears 14. Aſſ. g. 
. fol. 48. Edit. 1741.] 


the 


[ 142. b.] 


8. H. 7. 29. 
2. Keb. 802. 


Fit. Verdict, 29. Bro. 


Verdict, 3. 7. 29. E. 3. 


11. 


E. 4. 8. 
70. 68. 12. b. 
Bre. 371. 

Dier, 315. 


Brief. 905. 


5 


5. 8. 44. E. 3. 
20. E. 3. 
29. Aſſ. 33. 


Sty. 77, 8. 


*7 144.4 ] 
IA. Term Rep. 552. 


2. Co. 57, 8. 


146. b. 


2. Rol. 


Dier, 
Ab. 


779. Der, 329. b. 
[ Co. Lit. 326. a.] 


[2. Mod. 93. 


1. Mad. 


217. 2. Bur. 834. Cowp. 


82 5. 


Note, this was amend- 
ed ſince the entry, &c. 


Der, 141. a. 343. 7. 


Co. 10. 


Plow. 32. 


{ Com. Dig. Pleader, 


( . 66.) J 
Could. 150. 


Poſt. 269. 22. 


Perk. 544. 
1. Leon. 299. 


1. H. 


Dier, 74. a. 9. 2 

7. 36. 19. 27. H. 8. 
10. 

Plow. 514. 


death of the makers, or which ſhould tak 
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the ſixteen acres of land, which are in the place where the 
taking was are not compriſed in the recovery; for the reeo- 
very is only of meſſuages and lands in Node juxta Chickeſtone, 
within the pariſh of Littlcham and Berinarber, which cannot 
be intended in Littlebam, but in Tode or B. for Mode 


cannot be intended a hamlet in Littleham by reaſon of that 


word & it;“ but Chicke/l;:ne may well be fo intended: 
and by M. 8. E. 3. 21. [68. b.] and 14. Af. [ 40. pl. 8.] the 
vill named before the juxta ought always to be intended a 
vill by itfelf and not a hamlet, and“ alſo the vill named after 
the juxta ought to be intended a vill by itſelf, and not a 
hamlet; quezre well thereof. And note the recovery had 
againſt the huſband and wife being joint-tenants in fee, 
with averment to the uſe of the huſband; quære inde. 
(53) Alſo it is not ſhewn that the ſaid J. Trevilian died 
ſeifed of an eſtate in fee-ſimple expreſsly, but by the impli- 
cation of thoſe words, /o ſelſed, died, Sc. And the common 
pleading is, and died ſeiſed of ſuch his eftate therein. And by 
the ſtatute of Explanations, 34. and 35. H. 8. [c. 5.] the 
deviſor ought to have an eſtate in fee-ſimple, &c. Alſo it 
is not averred that Avice continued ſole according to the 
condition, for this is an expreſs condition, which ought to be 
expreſsly averred to be fulfilled, and kept, for it may well be 
intended that ihe has taken a ſecond huſband of the ſame 
name as her firit huſband was of; as many women have 
done: and no matter here alleged will prove that ſhe was 
the wife of the deviſor for the cauſe aforeſaid. (54) Alſo 
the matter in law is, whether the will be good. And it 
ſeems not, for in the 23d year of Hen, y 8. when he was 
ſeiſed in uſe wo made the will, the will was warranted by 
the common law, by reaſon of the confidence and truſt. 
And then he need not make it in writing, but it would have 
been good enough by parol to convey the uſe to the deviſee, 
but no land in poſſeſſion paſſed from the deviſor to the deviſee 
by the equity of the ſtatute 1. X. 3. [o. 1.] which ſpeaks 
only of feoffments, grants, releaſes, confirmations, recoveries, 
leaſes, eſtates, but ſays nothing of wills, &c. And before 
this will took effect, the ſtatute 27. H. 8. [c. 10.] con- 
demned all wills of land, ſo that none was ſeiſed in uſe after 
this ſtatute ſo that he could declare his will. And by a pro- 
viſc in the ſaid ſtatute, all wills made and executed by the 


execution and 


effect 


+7 an 1 4 a 6 8 >. l - = 4 Hz. 
s . 3333 > | q « 4 
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effect by death before a certain day in the ſaid year, or in the 

year next following, are affirmed and made good, and no 

others. And then the ſaid will of the ſaid J. Trevilian was 

clearly void until the ſtatute 32. H. 8. [c. 1.] which ſtatute 

gives authority to every man ſeiſed of land in fee-ſimple of 

ſocage tenure, from the 20th day of July in the ſaid 32d year, 

and in the year of our Lord 1540, to make deviſ-, gift, xc, 

by his laſt will in writing, or by eſtate lawfully executed in 

his life-time, &c. And this to be underſtood of wills after- 

wards to be made, &c. And by this will (if it were war- 1. Rol. Ab. 616, 619. 
ranted by the ſtatute) the land itſelf ought to paſs to the 

And it would not be fo if the will at firſt (when it pow. geg. 2. R. 3 z. 


(55) But yet 44- E. 3. 33- 3. Co. 
31. 4 


deviſee. 
was made) had taken effect; wherefore &c. 
I will agree that if the deviſor, before his death in the 37th 
year, had cauſed the will to be read and renearſ2d, and had 
approved it, and declared it expreſsly to be his laſt will, then 
it would be good, and as a new will, &. And by the 
making of the ſtatute 27. H. 8. the ſaid Sir J. Trevilian in 
law diſagreed to the ſaid will, for every man is party to the 
act; and then without a new agreement this will cannot be 
ſet up again; as the caſe is in 44. Aſſ. [296. pl. 36.], A Ante, 74. a. 


| ; f : a Went. 32. 
man made a will and deviſe of his land, and then diſagreeing Gib. Deviſes, 101. 


to it, * he made a feoffment, and took back an eſtate in fee Com. Dev. ſe, (F.1.2.) } 
and died; this land deſcends to the heir, and ſhall not paſs to * [143+ b. ] 


(55) T. 37. EI. B. R. Rot. 632, or 613. and adjudged M. 37. and 38. El. Bethord v. 

Parns. [Cro. El. 493- Mo. 454. Goldt. 150.] 4. having four daughters, B. C. D and 
E. and being ſeiſed of twenty acres in S. made his will, and deviſed "all h.s land in S. to 
B. and C. in fee, and made them executrixes, and afterwards he purchaſed other twenty 
acres in S. and a ſtranger came to the deviſor, and offered to buy the twenty acres laſt pur. 
chaſed, and he anſwered that he would not ſell them, but we ould have them vo with his 
ather lands to his executors, and afterwards he annexcd a codicil of divers other legacies 
(but ſaid nothing of land) of gods and chattels. Adjudged thar B. and C. ihall have the 
twenty acres, and that they {h ill not deſcend to the four daughters in coparcenary, for the 
intention appears by the aalwer to the ſtranger. But the chief reaſon by FEN NUR, 
CLExvcHn, and Porta againſt Gaube was, that the annexing of the codicil amounts to 
a new publication a). 

M. 40. and 4 = B. R. & J. Hawiit's caſe. A termor deviſed his term to B. and 
afterwards mortgaged the term, and redeemcd it, and died; B. ſhall have the reſidue. If 
the deviſor alicnes 124 repi.rchaſcs this land, * then dies, the deviſee ſhall have it, by 
W Len. [I. Caf. in Ch. 193. 1. Salk. 158. 1. Vern. 97. See 1. Rep. iu Ch. 153. and 
V Lord Mansfeld, Dougl. 39. an implied revocation may be rebutted by er ery ſort of 
evidence.) 


— — —_—___ 


W 


(4) Ir a teſtator annex a codicil cuncirn- | c, 3, no words ſpoken before or at the time 


Ing perſonal eſtate only, without any words 
in confirmation of his will, it all not be a 
republication 0 it, ſo as to pais after-pur— 
chaſed lands, 1. Vez. 48 5. 
And 2. Vern. 722. ſeems to go further, for 
it is there adjudged generally that ſuch a 
codicil is no new publication as to any lands. 
And fince the ſtatute of frauds 2.9. Car. 


of making ſuch codicil can amount to a 
republication, for be rth-t ſtatute a codicil or 


oiher writing muſt be accompanied with the 


2. Vern. 625. | ſame ſolemnities as are required in the 


original will. See Gilb. Deviſes, 88. 97. 


Doug. 31. 36, 36. Comp. 168. 2. Bro. 
Caſ. Ch. 91. 1. Bur. 549. Ambl. Rep. 


574. 
d 3 | the 


4. Bro, Cal. Ch. 4, 


[ I 43. b, ] 


6. E. 6. 74. a. 39. H. 6. 


18. b. Dier, 310. b. 


Mo. 789. 1. Rol. Ab. 


616. 


6. Co. 23. a. Perk. 
$95- Pl. 3. 14. 4. 4. 
Co. 61. b. 3. El. 204. 
34 H. 8. chap. of Expla- 
nations. Dir, 203. b. 
354. Litt. 39. Plow. 
344- a. 


[StyL 427.] 


KR*:hearſa! and allowing 
of a will is a republi- 
F don without new Wri- 
ting or Galir.g it. 

Anon. Ber. 35. 1. And. 
5. [Benel. 131.8. C. 
Piow. 614. b. Went. 
37. 32 1. Ro. 6x7. 
129. Car. 2. C. 3. 


(50 M. 23. Ele. 


dei 9 4 arge, 50 
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the deviſee without expreſs agreement that he would his firft 
will ſhould take place. And in A. 44. E. 3. [ 33. a.] the 
Cale was, that a man ſeiſed in fee of land deviſeable by will 
within an ancient borough made his laſt will when he had 
two ſons, and when they were dead he aliened the land in 
fee, took back an eſtate in fee, and died; and without any 
new agreement to this will it was halden void, becauſe the 
alienation was a diſagreement to it, and without another new 
and expreſs agreement this ſhall not be taken as his laſt will, 
becauſe it was once revoked &c, See Fleta, lib. 3. c. 3. 
[c. 14. F. 6. in fin.] de diſtinctione cartarum: a legacy is 
confirmed by the death of the teſtator only, as a gift between 
living perſons by delivery alone. (56) Alſo the want of 
power or authority to maxe a will is tantamount to the non- 
ability of the perſon of the teſtator, 2s coverture, infancy, 
ideotcy, and lunacy; alſo dureſs or menace of impriſonment, 
although they become at large, &c. And a weak foundation 
deftroys the work, and what was void in the beginning ſhall 
nct by lapſe of time grow valid. Alſo appointment of dower 
ad oftium eccliſiæ is confirmed by the death of the huſband, 

and not in his life-time. Alſo a marriage before marriageable 
years is begun and not conſummated till the age of fourteen 
by conſent, 7. H. 6. [II. b.] And STamroRD, Juice, 
was of the ſame opinion in every thing, but BROwN E 
contra. And for the matter in law, BROOKE, Chief Fuſtice, 
was alſo to the contrary, but of the word ita he was of our 
opinion. And he was in ſome doubt whether the ſtatute of 
27. H. 8. was a repeal and revocation of the will, or not, 
but he argued that it was not (as then adviſed), And yet 
afterwards judgment was given for the plaintiff. 

And in AZ. 6. and 7. Elia. this caſe was revived in treſpaſs, 
and upon not guilty a ſoccial veraict was found at js pres 
befcre Wes roN and HARPER, hut an addition to the caſe 
was found, 5. that the ſaid Treviliau the dev iſor, the 10th day 
of January, in the 37th year of 77, 8. repeated, affirmed, and 
allowed the ſaid laſt will witnout any new writing thereof, 
or being dated or made de n9U9, And by the opinion of the 
Court, 5, of the four Judges, tue plaintiff had judgment 
upon chis Will after an argument at bar and bench ſuccinctly 
on the luſt day of the next Hilary Term. 

A. 18 impriſon. d uptil he promiſes to make a bond, who makes it 


bo may plead per dures, by Map [| 6, Mod. 


Ar. . and 5 El. Rat, 1941: between Toomas Trevilian and n White in treſpaſs. 


Beute; 151 pl. 191. 


(57) A 
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MAN being beyond ſea out of the realm is diſ- 
ſciſed, and then returns into the realm, and after- 
wards departs back again, during which time a deſcent is caſt. 
Quære well, whether his entry be tolled unleſs it be proved 
that he had notice of the diſſeiſin when he was in the king- 
dom, for by intendmen- of law he could not have notice of 
the diſſeiſin at the time when it was made, by Littleton 
in Continual Claim [ F. 440. J. And ſee 9. H. 7. [24. a. 
pl. 10.] for the opinion, that if an infant be diſſeiſed * and at 
full age go beyond ſea out of the realm, or take huſband, or 


(57) A 


be impriſoned, during which time there is a deſcent, his entry 
ſhall be tolled by theſe laches ſuffered after his full age; but 
if he had been within age when he did ſuch att, it would be 
otherwiſe. 


EMORANDUM, that on Thur/day, 5s. on the 

20th day of May in this Term, and in the year 
of our Lord 1555, I took the oath of a Juttice of the Bench 
from Nicholas, archbiſhop of York, chancellor of England, 
tozether with letters patent of our lord and lady the king and 


(58) 


queen, the tenor of which follows in theſe words: PHILIP / 
ros & MaRIa, Dei gratid, rex et regina Anglie Hiſ- 
panorum Franciæ ut inſque Sictie Jeruſalem et Hiberniæ 
ſidei defenſores, Archiduces Auſtriæ, Duces Burgundiæ Medi- 
olani et Brabanciæ, Comites Haſpurgi Flandriæ et Tirolis, 
Sciatis 
quod conſtituimus dilectum et fidelem neſtrum JacoBum DyER 
MILITEM, unum Juſiic* ne/irorum de Communi Banco, haben- 


omnibus ad quos preſentes liter pervener int, ſalutem. 


dum guamdiu nobis placuerit, cum vadiis et fœdis ab antiguo 
debitis et conſuetis. Tn cujus rei teſirmontam has literas 
roſtras fieri fecimus patentes. T. nobis ipſis apud Weſtm. 8. 
«ie Mali annis regn. neſtrorum tertis et guarto. 
MARTEN. 
per ipſas regem et reginam, Irrat in Banco eodem Termino, 


Rot, 712. 
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[ 143. b. ] 


A man being diffeiſed 
while beyond ſea, re- 
turns, and afterwards 
departs again, during 
which time a deſcent is 
caſt ; guære, Whether 
his entry be tolled, if it 
be not proved that he 
had notice while in the 
realm. 

1. Brown. 231. 


5. Mar. 159. a. 
20. H. 6. 28. Plow. 
366. a. 

*[ 144.2. ] 


[Co. Lit. 259. a. 267. 
b. 1. Salk. 241. 4. Term 
Rep. 300. and 306.note. ] 


Grant of the office of 
Juſtice of C. . 


[See ſtat. 12. and 13. 
W. 3. c. 2. and 1. Geo. 3 


e. 3Þ] | 


S! crleys's 
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Sherleys's Caſe. 


An alien friend may be (59) 
indicted for high treaſon 
againſt the duty of his 


allegiance, and ſhall not took the caſtle of Scarborough in the county of York, now 
have a jury de mcdietate, : ; 
ve ty coin after Eaſter was here to be arraigned thereof in B. R. before 


Dal. 22. pl. 5. : 
Jenk. 3 5 J s. c. the commiſſioners of oyer and terminer, and whether he ſhall 
58. be tried per medictatem iinguw 5. of aliens French, or other 


12. El. 2 89. a. 30 1 

= 3 n aliens. And the ſtatute of the ſtaple 27. E. 3. [ſtat. 2. ] c. 8. 
87. Co. 7. 6. a. 26. 
21. H. 6. 4. b. Stamf. : . 
259. the ſtaple, who levied a piaint before the mayor of the ſtaple, 


g. if both parties be aliens, the trial of the truta in iſſue ſhall 
lie by all aliens, and if betwcen denizens, by all denizens . 
and if one party be alien, and the other a denizen, ths moiety 
of the inqueſt or proof inall be by aliens, &c. But by the 
ſtatute 28. E. 3. c. 13. F. 2. this is enlarged, and made gene- 
ral for all manner of aliens, merchants, or others. And in all 
ſuits and pleas as well before other juſtices as before the 
mayor, &c. And although the king be party, the moiety of 
the inqueſt or proof hall be by aliens, if ſo many be in the 
neighbourhood ; and if there be nct fo many, then of as many 
as arc there, not parties, & . And this trial was uſed and 
ordered accordingly, as appears in 8. H. 6. c. 29. (being the 
laſt chapter of the ſtatutes {of that y ear]) until there was re- 
ſtraint and impeachment thereof by colour of the act of 
[ 144. b. 1 2. H. 5. [ſt. 2.] c. 3. that each juror in trial of death, plea * 


t real or perſonal, where the debt or damage amounts to forty 
34. H. 6. 5. 2. H. 7. marks, who has not land or tenements to the value of forty 


c. 3. Raſt. Jurors, 9. : N : 
„ee {ſhillings by rhe year clear 1s challengeable, the intent of which 
act was for Engliſh jurors, g. denizens, and in pleas between 
Engliſhmen and denizens, and not where aliens were parties 
Coo. Lit. 150. b. Mr. or jurors, who cannot have freehold in this realm, nor are 
Harg. note (1).] intended by common jurors, of whom tae ſtatute 2. H. 5. above 


12. Co. 57. 


Ls 


(59) E. 43. L.. [ Cro. E112, $18, 841.] Godenyn, plannf, in ciectionc firme, for a meſ- 
vage in 1ormoun agaiuſt Corneyns Mouiinetgt, and on the trial, upon ſarmiſe that the 


AF RENCHMAN called Fokz Sherleys, who way 
one of the rebels with Stafford, who rebclliouſly 


ſub fine, was made for ſuch aliens only as were merchants of 


plaintiff was born at Rotterd um under the government of the Stares, and prayer therefore 
that the trial ſhould be dr ruodretate light, it Was fo. Sce the caſe before of Julius Cæſur 
and Cz; tein, fol. 28. a. note 181. 
9. E. 1. A Jew had his trial per m-d/ctatem inner, $. of Jews; and they were ſworn 
220 . a A Oy X PS = . NN by ; : " 
upon tne five Boots of Mytcs, hoiden in their arms, and by the name of the God of Iſrael, 
WH9 is merciful, | E | 


ſpeaks, 


* * e r * * 
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ſpeaks, as it is declared inthe aid ſtatute of 8. H. 6. (Co) But Plow. 79. a. Dier, gg.b. 
note the declaration was made only for the king, and the v. 3 4 
lords, and the commons are omitted in the words cf the act; 8. Co. 18, 19, 20. 

ideo quere inde. And it appears in the Abridgment of Fitz- 

herbert, Title Inqueſt, M. 3. E. 4. [pl. 22. ] (which I do not 

find reported in the year) [ ſee 3. E. 4. 11. b. 12. a. pl. 3. ] 

that the above ſtatutes of E. 3. have been put in uſe always 

generally, 5. as well where aliens, who are not merchants of 

the ſtaple, ſue, or are impleaded, &c. as merchants, by the 

trial de medietate linguz, &c, But it appears by the opinion 

of this book, that the trial ſhall be by twelve free and lawful See 4, Bl. Com. 360, 
men generally, if the party who is alien, whether it be the 367. 
plaintiff or defendant, will not pray the venire facias to be pier, 28.3 55. 3.E. 4 11. 
awarded de medietate linguæ as above. And this agrees with 

the Lib. Intrat. fol. 48. b. s. and thereupon the ſaid F. ſays, 

that he is an alien, and was born in D. in parts of Germany 

under the allegiance of the Emperor of Germany : and he 

prays the writ of our lord the king to cauſe to come here 

twelve, &c. whereof one half to be of natives, the other of 

aliens, 3. born in D. (a) in parts of Germany under the alle- 

giance of the Emperor of Germany, to try the iſſue of the ſaid 

plea according to the form of the ſtatute in ſuch caſe made and 

provided; and it is granted to him, &c. Therefore according 

te the form of the flatute aforeſaid, it is commanded to the ſheriff 


thet he cauſe to come here, &c. twelve Sc. whereof one haif 


to be natives, and the other half aliens, Fc. as above, by whom 
Se. And becauſe neither Fc. to recognize Sc. becauſe as 
aveil Fc. And in 21. H. 7. | 32. b. pl. 23] an alien, s. a 
Lombard was ſud, and they were at iſſue, and there was no ere you" Init. 395. B, 
requeſt as above made of trial, but a general venire facias 
awarded, and at the difiringas juratorum the plaintiff for ex- 
pedition (left he ſhould be delayed by challenge, ſhewed the 
matter, and prayed a ſuper/edcas to the ſherilF to ſtay it, and 
2 new ve. fa. de med. lingua according to tae ſtatute; and (2:H.H, F. O. 271, 272- 


: 3 7 : 2. Hawk. P. C. 591. 1. 
he had it; gued neta. (61) But gare if the alien be plain- Bl. Rep. 517. 


(60) There were few or no preambles to acts of parliament before E. 3. when rarely you 
ſhould have the commons mentioned in the act, and 1©:£2mM is there mention of the lords, 
and yet as many appear by the rule of ſummons to pariiament, they were all there preſent. 
Sometimes the ancient ſtatutęs are penned fo gençrally that the King is not ſaid to enact 
them. Sometimes the king only. Sometimes they are ſaid to be enacted by the King and 
council, Sometimes other phraſes. 


— 


(a) The ſtatutęs mentioning only aliens | a mediety ef his own countrymen, but of fo- 
generally, the foreigner is not entitled to have | reigners generally. 2. Hawk. P. C. 591. 


tiff 


3 


1 


Eal 


arrears C 
commiſñ̃ 
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x9. El. 3 5. b. 3. E. 4. tiff and omit ſuch advantage of requeſt, whereby a genera 
12. a. Sce M. 13 [& 14. . f 4 
El. poſt. fol. 304 a. pl. venire facias iſues, and is returned, &c. whether by this he wy 
51.] for a Scotchman has not let flip his time. And guære Whether the Court per ? 
* ex officio ought to award the ſpecial writ above by reaſon of in law. 
. K 
Stamf. Prær. 159.2 the above ſtatutes, and it does not appear to them by the pl. b.) 
record that o lien: and it ſec fi of Scav: 
| ne party is an alien: and it ſzems not, for hy . 
. . + tne 
the common law the trial was by all Engliſh, and the ſtatutes r l 
were made for the benefit and in favour of aliens, if they will 1 . 
: +4 ac 
* | 145- a. ] accept jt, but they ® are not compellable thereto. And in ſuc 
3. Inſt. 27. Dier, 286.b. the principal caſe above, becauſe the precedents have been on 
21. Treaſon, 23. *. ſearched for the trial of an alien for treaſon, and none can be u 


Mo. 557. 


W found de medietate linguæ; and alſo by the words of the ſta- 1 8 88 

tute 1. & 2. P. & MA. c. 10. all trials of treaſons to be 

2 1 4 8 3 awarded, had, or made, ſpall be made and uſed only according eee 
2. . „F. Wo . 


againſt 


Wood's Init. 636. Foſt. fe the courſe of the common law of the realm, and not otherwiſe ; 105 
| elore 


Cr. L. 337. and ſce the therefore a venire facias was awarded to the ſheriff of York 
note there. 4. Black. 


Com. 352.] by the commiſſioners of oyer and terminer generally of twelve 
7. Co. 6. b. Co. Lit. 129. £994 and lawful men, Fc. (62) And note in the caſe above 


33. H. E. 1. the indictment was againſt the duty of his allegiance, when he iW (6 1) . 
was not a ſubject of the realm; but this is of no ſignification; I | 


in this time of peace between England and France, to levy iſ fee, tl 
[See 7, Hawk. P. C. co. : ; : : | 
and the bcok cited in War with other Engliſh rebels was ſufficient treaſon; and if WW 2ftcrw. 
= 188 to ſect. 5. it were in time cf war, he ſhould not be arraigned, but ran- vr che 
here | | 


ſomed. And note the attainder of + Charl:s Gavare for the WW Wit 

eath of Gambe in the 3d year of E. 6. And in divers other : And 
precedents, the trial of aliens for felony and murder has been WE writ 
per medietatem linguæ, and ſtill ſhall be. And the ſaid Sherleys WU 
was found guilty by the ſaid jury of the county of Vt; and 
had judgment of treaſon, but was reprieve, and afterwards 
pardoned, &c. 


B. N. C 487. 7. Co. 26. 
Dier, 28. a. 304. 


Jen. Cent. 4. c. 18. 


(62) Holden clearly in parliament 29. LV. that Mari queen of Scots being in this realm 
under the protection of the queen, and cumpatling the deſtruction of queen Elz. was a 
traitor like another perivn whois a mere luvzect, and if the were indicted of this treaſon, 
the indict ment ſhout be as here, again! the duty of her allegiance. 

That neither Scollaud tor the queen of Su is out of the allegiance of the crown of 
Englund, fee Morgan of tne ducceiſion to the Crow from fol. 19. to 30. [ Sce 2. Hawk. 
P. C. 91. ſect. 41. 7. Co. 1. Calvii's Caſe, ani rhe books there cited.) 


1 


— 4 
—— — 
n= 


W | ſe : 8 Caſe. 


To an information a- (63) A N information for the king and queen was filed in 
. B. R. by the ArToRtgy GENERAL againſt Vi? 
ceiver for rrcars of his . TEN © 4 

account betore auditors, à receiver of Ireſ aud tor a debt of two thouſand pounds of the 


 AIreals 
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arrezrs of his account adjudged before auditors aſſigned by 
commiſſion, as I believe. And the defendant pleaded xi cot 
per patriam, to which the ATTORNEY GENERAL demurred 
in law. And it ſcems by 20 H. 6. [ 16. b. pl. 3. and 24. a. 
pl. 6.] and 21. H. 7. {14. a. pl. 20. in debt upon the ſtatute 
of Scavage [ 19. H. 7. c. &. ] taken againſt Sir Nilliam Capell 
that the iſſue is good enough. And by 43. EA. 3. [1. b. pl. 3. 
and 49. E 3. [2. b. pl. 6. the defendant ſhall have his law in 
ſuch action, although he has accounted before auditors. But 
M. 13. H. 7. [ 3. ] in debt 2 contra. And allo it ſeems by the 
intendment of the ſtatute 5. H. 4. c. 8. of the examination of 
the attorney of the plaintiff in debt upon arrearages of an 
account before auditors, that wager of law does not lie; but 
nil debet per patriam ſhall be received: ? contra H. + 50. E. 3. 
againſt the warden of a priſon for the eſcape of one condemned 


before auditors aſſigned. 


AND was given to a father and fon, det the heirs 
of their two bodies begotten, remainder over in 
fee, the father died without other iſſue than the ſon, and 
afterwards the ſon died without iſſue, and a ſtranger abated, 


(64) 


or the ſurvivor made diſcontinuance; gquwre * by PRIDEAUX, 
W acther he in remainder ſhall have one formedon or ſeveral! 
And SAUNDERS, BROOKE, and BROWN thought that one 
writ would ſerve well enough; tamen guere bene. 


— ——— — oanm_— 


The Biſhop of Litchfield ggalgſt Fiſher. 
(95) A BISHOP ſeiſed in fee of land in right of his 


biſhoprick, made a leaſe for years, the letice entered, 


and afterwards the leſſor by deed indented, gave, granted, and 


[ 145-4. J 


he may plead nil debet to 
the country, but cannot 
wage his law. 


2D. H, 6. 17. 28. 
[2. Lev. 106. ] 


Ley. 37. Dier, 20. 

H. 5. 3. 4. H. 6.17.4 
11. H. 4. 209. Lib. de 
Entryes, 147. 3. 5. 7. 
21. H. 7. 33. b. 4. a, 
14. 8. Sec 10. Co. 103. a. 


[Co. Lit. 295. a. 8. 
Black. Com. 345. 348. ] 


14. 8. Co. 87. 17. E. 3. 51. a. Dier, 149. 


*T 145; 5. 
Land given to father and 
ſon and to the heirs of 
their two bodies, re- 
mainder over; the fa- 
ther dies, and the ſon 
diſcontinues, or a ſtran- 
ger abates, he in re- 
mainder need have but 
one ſormedon. 


8. Co. 87. a. Dier, q. b. 
Co. Lit. 183. 13. R. 2. 
breve, 645. 31. H. 8. 
b. I 2. Bac. Ab. 589. 


If a dean make a deputy 
by parol, and he in his 
abſence with the chapter 
confirm a grant of the 


(6j A dean may make a ſubſtitute for matter of juriſdiction, as for correction or viſi- 


tation, Fut not for the adminiſtration, and therefore he cannot make a deputy ro confirm 
Ivaſes, ar to make ſpecches, to give advice to the biſhop. Temp. R. 2. Fits. Grants, 104. 
A deputy dean is the chief of the church, but cannot make leaſes with the chapter, 11. H. 4. 
84. pl. 34.] 14. H. 6. 17. Sec Evan's Caſe, H. 22. Jac. Rot. 1164. [ Palm. 457. Lat. 31.] 
and T, z. Car. B. R. 
By th» tat. 26. H. 8. c. 14. [and 1. E“. c. 1. F. 9. ] the biſhop may make a ſuffragan, 
ind he thall have the ſame power as the biſhop has, but he cannot confirm, for he has only 
a participation of the care, not a plenitude of power, ꝙ 7. H. 4. 97. 

Ailjudged in the caſe ot the dean and chapter of Fearnes, Sir Jabu Davis's Reports, fol. 47. 
that the ſubſtitute cannot charge the poſſeiſion. And fo the ure reſolved contra. 


confirmed 
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biſhop; Whether it ſhall confirmed the land to the leſſee to have to him and his heirs 
bind the ſucceſſor ? alſo 


cre, if the confirma- for ever, rendering to the biſhop and his ſucceſſors ten pounds, 
had been by the And there was a letter of attorney in the ſame deed to make 
de puty of ſuch 8 BF 4 | : 
Lat. 2438. 251. Dier, 58. y. elivered the deed to the leſſee himſelf, and livery 
a. 233. Dav. 44. 2. Ro. was made accordingly. And the whole of this was confirmed 
e Ii. 6. 4 . 5316 by the dean and chapter in the life-time of the ſaid biſh 
22. II. 6. 43-4. 9. H. 6. U) apter in the life time of the ſaid bifhop, 
1 143. b. 9. the dean being abſent in remote parts, but the preſident of 
ah: the dean whom he conſtituted to hold his office by ſimple 
N — 2. parol was preſent; and he delivered his keys together with 
Mod. 74. but 3 Mod. the authority of the voice and aſſent of the dean: and this 
. 147. cont. ] was entered in tie regiſter according to ancient cuſtom. And 
afterwards the ſame biſhop alſo granted and releaſed the aid 
rent to the leſſee and his heirs: and this alſo was confirmed 
33. F. 3. Verdict, 47. as above; but the dean and preſident alſo being abſent, and 
—— the ſubſtitute or deputy of the preſident only being preſent, 
[I. Salk. 96. 1. Ld. Whether the ſucceſſor can avoid this grant and alienation of 
* the land and of the rent, or either of them, was moved be- 
Pier, 1 52.b. 11. H. 4.64. fore the Judges in our inn, by command of the lord chan- 
| cellor. 


B. N. C. 94. 9. Co. 51. 


Lands veſted of the (66) | T was moved for a queſtion, If a man purchaſe land 
king's poſſcſſion by an ; : 
3 _ hy of the king and queen which was parcel of the poſ- 


granted by hum before ſeſſions of the duke of Suffolk attainted of high treaſon, of 
office ſourd, notwith- * 


ſanding che ſtatute 18. Which purchaſed land no office is found, whether the patent 


H. 6. 5. 6. be void by reaſon of the ſtatute 18. H. 6. c. 16. [c. 6. ] (which 
3. Mar. 132. b. B. N. C. enacts, that no letters patent Hall be ade to any berlon or per- 
GO. 1. Co. 42. 3 | 7 / | »P / E'P 


fens of any lands or tenements before inquiſition found of the 

title of the king in the ſame, and returned into the chancery or 
al 88 hg exchequer, if the king's title in the ſame be not found of record, 
nar within tlie month after the ſame return, if it be not to them 
who tender their traverſes for the farm, &c. and if any let- 
ters patent be made to the contrary they ſhall be void, and holden 
for nene), notwithſtanding the act of his attainder veſts the 
real and actual poſſeſſion and ſeiſin in the king without office 
found, and fo does the ſtatute 33. H. 8. [ 20. F. 2.] (67) And 
2. Rol. Ab. 184. many tnought that the patent above is good by the ſaid words 
in Italics above, becauſe the act of attainder is found of record 
ia the chancery and cxchequer. And ] collect that the intent 
of the ſtatute 8. H. 6. c. 16. [o. b.] is to reform grants and 


[Cro. Car. 427. 460. 3. 
Term Rep. 734. 
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leaſes to farm made * by the chancellor, treaſurer, or other 
officers of the king of the tenements of ſubjects found by 
ofice to be the right of the king, and ſeiſed into the hands of 
the king in the interim between the finding of the offices 
and the return of them; and not any grants or gifts in fee 
ſimple or tail, &c. And after this ſtatute divers by ſubtlety 
and evaſion conſtrued the ſtatute, that if the grants or leaſes 
to farm as above had been made by the above officers before 
the finding of tae office, &c. this had been out of the ſtatute z 
and to remedy this, and to make a clear declaration, the 
ſtatute 18. H. 6. c. 6. provides generally in this part, that no 
letters patents ſhall be made to any perſon, &c. before inqui- 
ſition of the title of the king in the fame made and returned, 
&c. if the king's title, &c. ut ſupra, nor within the month 
aſter the return, if not to the traverſer, &c. 


P ˙·Ümͥ M — ˙ — 


Villers againſt Beamont. 


(68) 6 B. NV. B. R. B. N. B. great-grandfather, grand- 

father, father, and ſon: The great. grandfather 
being ſeiſed in fee in right of Jane his wife of certain land, 
he and his wife, before the ſtatute 27. H. 8. [c. 10.] 5. in 
the 12th year of H. 8. by indenture made between them and 
one R. C. demiſed, bargained, and ſold the land to the ſaid 
R. C. for thirty years without any rent to be paid, remainder 
to themſelves for the term of their hves, remainder to the 
grandfather for the term cf his liſe, remainder to the father, 
and to one Colet tne daughter of the ſaid R. C. and the heirs 
of their two bodies begotten, rematider for default of ſuch 
iflue to the heirs of the body of the grandfather begotten, 
without ſaying any thing more of the je2-fimple. And for 
greater ſecurity of tac uſe aforeſaid they covenant and grant 
by the ſame indenture, that a common recovery in a writ of 
entry in the faſt thall be had againſt them by one Sir Jahn 
Rockley and divers perſons named, which recovery ſhall be 
to the ſaid uſes, and to no other intent, by reaſon of the bar- 
gain aforeſaid, &c. which recovery was had accordingly. 
And aſterwards the tather and Cz/et were married together, 
and had iſſue the ſon àaſoreſaid: and afterwards during the 
term of thirty years, and before the {tatute, the ſaid great- 


„[ 146. a. J 


Mo. 209. 294. 


* 


Dier, 127. b. 


Dier, 132. b. 
Cro. 179. 


Lincoln. 


In afſiie it was found 
by ſpecial verdict, that 
A. being ſeiſed in fee of 
land in right of his wite, 
they bargained and fold 
the ſame by indenture 
ſor 30 years in conſi- 
derat.on c 7ol. remain- 
der to themſclres for 
life, remairder to B. 
ther ſon, and C. his wife 
in tail, and ſuffered a 
recovery for further aſ- 
ſuar.ncc ;z and it was alſo 
found debers the inden- 
ture, that the ſaid a- 
ſurance was as well in 
conſid eration Of themar- 
tiage of B. and C. as of 
the ſaid 70l. arid that 
A. and his wite died, 
then B. d. ed leaving 1:- 
luc ; ard atterwards C. 
with a {ccond huſband, 
levied a fire come ceo, 
Tc. with warranty to a 
Itranger. The uTue, at- 
ter the term, and with - 
in the five years, may 
enter under 11. H. 7. 
C. 20. this being a giſt 
9 * g 
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Benl in Keil. a8. a. S. C. grandfather and grandfather died, and the wife of the great- 
L Bendloe, 39. S. C.] grandfather ſurvived, and was ſeiſed for life by reaſon of the 
K a0 a7 a 8 93 ſtatute of 27. remaind:r to the father and his fon in tail, &c. 
x1. Co. 44. 1 z. And afterwards the father died, and Colet ſurvived and took 
4. * Fong! 3, a ſecond huſband, and ſhe and her ſecond huſband during the 
B. N. C. 182. Brown term of thirty years levied a fine of the land to a ſtranger 
„ ſur cognizance de droit come ceo, &c. with warranty of the 
v. Inſt. 326. b. 365. b. fine in fee-ſimple, and took back ari eſtate in fee to the ſe- 
cond huſband only. And afterwards, within the five years 

after the fine, and after the expiration of the term; the ſon 

entered upon the ſecond huſband, as the perſon whoſe intereſt 

and title, &c. by reaſon of the ſtatute 11. H. 7. [c. 20.] 

againſt whom the ſecond huſband brought an aſſiſe of novel 

diſſeiſin. (69) And he pleaded nul tort. ne nul diſſeiſin. 

[ 146. b. ] And * the whole of this matter and the indenture verbatim 
were found by the jury; and they found out of the indenture; 

that the ſaid indenture, bargain, and recovery, was had as a 

well in conſideration of the aforeſaid marriage between the ſtatute, 

father and Colet to be had and celebrated, as of the ſaid ſum beſides, 

of ſeventy pounds ; and prayed the diſcretion of the Juſtices; The la 

whether this was a diſſeiſin, &c. And note, that no word 

of any marriage to be had between the father and Colet is 


expreſſed in the indenture, nor any word of any jointure to 


a WOm: 
money, 


rent in 


Colet : and allo the words of the indenture are, after che trimon; 
x. 11. Co. 171. & 176. mention of the recovery to be had, that the recoverors aud 


26. 4 marria: 
all others ſhould ſtand ſeiſed to the utes aforeſaid (by reaſon Trin. 
of this bargain); and immediately follows, © for the which anti, t 
« manor bargained and other the premiſes the ſæid R. C. cos [ wicre 
« venants to pay the ſaid ſum of ſeventy pounds at certain me lif, 
« days, &c.” ſo that the inventure does not expreſs or pur- ber an 
port any other cauſe, intent, or conſideration, to tie the land is com 
to certain uſcs, fave only the ſum of money; ſo that no WM rules, 
| friendſhip or affection towards the parties moved the great- WM the de 
1. Keb. 163. BEES 3 ; N 
grandfather and his wife, 1% ſela regina pecunia. (70) And an vc 
alſo when the wife parts with her land, the intent, conſi- aver: 


2 — >} POTS 4 2 ' : — 7 R 
10:5, oh d deration, and cauſe, ought to be expreſied by wr ting to WF +2. 
2. Plow. 431. F. N. B. prove her conſent to the matter: and therefore it has been upon 
192. 7. E. 3. 13. 4. 7. ; : . N f ; 
13. E. 4. 7. b. 18. 9. agreed to be law, chat beſore the ſtatute 32. H. 8. [c. 28. in fee 
H. 6. 44. a. Co. Lit. if the huſband and wife had leaſed the land of the wife fot W anc! 
: ; 5 : | to ne 
If any parties to a fine dic before recogn17ance thereof certified, it ought not to be ccr- | 5 
tified. 1. H. 7. 9. 33. H. 6. 52. Weits Precedents of Fines, fol. 46. $ 156. | Cruiſe iat, 
on Fines, 24. 30. 47. & ſeq. 2. Black, Com. 331. 


a term 
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d after the 326. a. 2. Co. 60. 58. 

+ term of years rendering rent by parol only, an Tk 
death of the huſband ſhe had accepted the rent, yet ſhe may 17. a. 14. H. 8. 8. 
ouſt the termor, becaule her privity to the leaſe ought to be * 143. . 2. Cr@ 
by writing, &c. So if a feme covert ſuffer a recovery or 6 
fine of her land, this ſhall be intended in law to her own ule, 50. Co. Lit. 215. 4. J 
if the intent do not appear otherwiſe by writing expreſsly: [ Dougl. 25. 
wherefore here no intent or conſideration can be averred or , Rol. Ab. 587. x. 2. 
taken in this caſe other than the indenture limits ſpecially, ki mar 
becauſe the woman was covert at this time, &c. (71) And H. 8. B. 60. Dier, 155. 
[ take it as a ground of doctrine in our law, that when a ſole 
and ſingle cauſe or conſideration or intent is expreſted in a 
deed or writing of gift, grant, or feoffment, no other cauſe [ 2.P.W. 204. acc. but 

© p 1 . 7. Bro. P. C. 70. Term 
or conſideration, or intent, ſhall be joined, mixed, or averred, Rim 45%. & J 3 
by matter of fact dehors : and therefore before the ſtatute of Rep. 129. contta, ] 


Quia Emptores Terrarum | 18. E. 1. ſtat. 1. J, if a man Cont. 1. Rep. 176. 12. 
Co. 25. 


made a decd of feoffment without any cauſe or conſidera- 
tion, the feoffee ſhould have it to his own uſe, becaule it 27. H. 8. 9. a. Drier, 
66. 

was a tenure between the feoſffor and feoffee; but ſince that 

ſtatute, if no conſideration be expreſſed, nor any money paid be 2 T Com 

beſides, it ſhall be intended to be to the uſe of the feoffor. 

The law is the fame of a gift in tail at this day, &c. And if perk. 6 fans 

a woman at this day make a feoffment by deed for a ſum of F * b. Co. 2 

5 75. b. 

money, or for any other expreſs conſideration, or reſerving a 

rent in fee- farm, ſhe ſhall not have a writ of entry causd ma- 
2 ; k E 1 

trimonii * præœlecuti to ſuppoſe the cauſe of the gift to be 

marriage, for this is contrary to the deed, And therefore in 


E. 2. Entry, 78. 13. 
. . A . * 0 1. 
Trin. 1. E. 2. [ 6. ] in a writ of causd matrimonts prælo- 


L cOf ments, 114. 
cuti, the tenant pleaded the Cemandant's deed againſt him, 

whereby the land was demiſed to a man and his heirs during 
the life of the wife grantor, rendering two marks of rent to 

her and to the chief lord, &c. judgment if for other cauſe than 

is comprized, &c. as it ſcems, tie plea is good, yet it is not 

ruled, but yet there the deed docs not compiize any cauſe of 

the demiſe exprefsly, &c. (72) The law is the fame where 

an uſe is exprefled in a deed; no one ſhall be received to 

aver a contrary uſe to what the deed purports. And in 

+ 2. E. 2. this caſe is ruled in ad terminum gui fretoriit 2. Co. 76. 2. Ard. 47 
upon a demiſe by his anccitor the tenant pleaded the demiſe [ 4 E. 2. go. ] 

in tee ſimple to one whoſe (ſtate the tenant had, by the ſame 

enceiicr of the demandamt, whoſe heir &. by the deed thewn 18. E. z. 16 

to i Court. And the demandant would have averred his 

Wiitz of the demiſe for life, &c, and was not permitted, bui he 


Was 


147. a. J 


41. E. 3. 224 Plow. 160, 


pro bono conſfilio et auæxilio ſuo impenſo et impendendo, but he 


34. H. 8. 52. a. 11. Co. 
25. 4. 


If it ſtands with the 

eed another cauſe may 
be averred, although it 
is not in the deed. 7. 
Bro. P. C. 70; 3. Term 
Rep. 475. 5. Term Rep. 
129. ] 


4- Co. 53. 


2. 9. Co. 45. 69. 5. Co. 
30. 28. Aſſ. 34. Dier, 
Nb. $. L Ver- 
dict, 27. 47. E. 3. 19. 
8. 11. H. 4. 21. b. 40. 
23. E. 4. 46. 


2. And. 83. 
D 5. Bac. Ab. 315. ] 
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Plow. 58. 
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their f 
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which 
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in the 


mean 


was driven to anſwer to the deed. And alfo in 4r. E. 3 
[ © b.] an annuity was granted to one who was a phyſiciar 


was not named phyſtcian in the deed : and there in a writ gf 
annuity brought againſt the grantot he pleaded this matter 
of his being a phyſician to prove the cauſe of the grant; and 
aſſigned a default in him, becaufe being ſick he requeſted the 
phyſician's counſel and aid, and he refuſed, &. And there 
the plaintiff would have averred another cauſe of the grant cf 
the annuity, s. for the reſignation of a benefice to the grantor; 
and as it ſeems by the better opinion, he ſhould not be re- 
ceived, for this is contrary to the deed of grant, &c. So there 
ſeems a diverfity between this cafe and where a cauſe is ex- 
preſſed in a deed of gift or grant; there no other cauſe can 
be avetred dehors, but if no cauſe be expreſſed; then a cauſe 
may be averred out of the deed. (73) Then it is to be con- 
ſidered here, Whether Beamont, who is the tenant, and who 
is heir to the great-grandfather and his wife, ſhail be re- 
ceived to aver any other cauſe, joint or ſeveral, to be the 
conſideration of thoſe eſtates made in uſe, than is comprized 
within the indenture of his anceſtors? And it ſeems not; 
and this for the cauſes above; but perhaps, if he were a 
ſtranger, it would be, &. And then it is to be conſidered, 
whether the jury above by their verdict of © as well + in con- 
&« federation of the aforeſaid marriage as of the ſaid ſum, &c." 
can find another joint cauſe out of the indenture; and it 
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ſeems not any more than the party can do it: for they can- 
not find a thing contrary to that to which the parties are 
eſtopped or bound; and eſpecially when they have found the 
indenture here verbatim, which comprehends al} caufes and 
conſiderations in law. And therefore fo it was holden in 
$5. H. 7. Next we are to fee whether this caſe be 
within the words and meaning cf the ſecond branch of the 
ſtatute of 11. H. 7. [c. 20.] s. © or given to the ſaid huſband 
« and wife in tail, or for term of Ife, by any of the anceſtors of 
« the jaid huſband, or his ſeoffees in uſe, Oc.“ (74) And it 
ſcems that it is not within the intent of the ſtatute, although 
it ſhould be within the words of it; which (but for the ſake 
of argument) I will not allow that it is; for although it be 
not a gift in poſſeſſion of the anceſtor of the huſband, yet it 
is in the + donee; and donees in ule as well as in poſſeſſion 
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are intended; and this by the expreſs words of the ſtatute, 
5. « 5 to her uſe, Ec.“ Alſo the ſtatute 32. H. 8. [c. 26.] 
of Fines has a proviſo to except alienations cf wives by fine 
of the land which they have of the heritage or purchaſe of 
their firſt huſbands in poſſeſſion or ule, or of che anceſtor of the 
huſbands by gift or aſſignment. Note this word aſſignment, 
which proves the intent of the ſtatute of 11. H. 7 [c. 20.] 
&c. And yet the limitation or aſſignment by the anccſtors 
in the caſe above of the uſe in remainder is not within the 
meaning of the ſtatute, becauſe it was not a giſt or aſſignment 
causd matrimonii prælocuti; and this I collect from the words 
of the indenture above, where there is no mention or com- 


munication of any marriage, nor a word of any jointure, nor 
any covenant of any advancement to come to the huſband 
from Czlet or her anceſtors. (75) And alſo the matter in 
itſelf proves that it was not meant to them for any jointure, 
becauſe it is ſo far removed from any advanceraent of a live- 
lihood for them; for it is not before the term of thirty years 
expired, and three lives more, which is a long expectancy for 
the preſent ſupport and ſuſtenance of the marriage. And I 
underſtand that in Jaw, lands which are given cansd matri- 
monii are intended an advancement, whether they come by 
the woman who is married or her anceſtors, or by the huſ- 
band or his anceſtors: and therefore land which is given by 
a woman upon communication of marriage to a man, and in 
hope of marriage, is given for marriage- ſake, and if the truſt 
fail the woman ſhall revoke her giſt; the law is contrary 
(76) Alſo land 


given to a woman in marriage, or in frank-marriage, by any 


where it is ſo given by a man to a woman. 


of her anceſtors, is given at the time of the marriage, or 
before, or after, but the marriage is the cauſe, and it ſhall be 
in advancement of the woman: and if they are divorced, the 
wife, that was the cauſe of the gift, ſhall have back the whole 
land. Lib. Af}. { 19. 60. pl. 2.] And in this caſe the land is 
called and termed the marriage of the woman, be it free, s. 
clear of any ſervices, or charged with ſervice, it is a free and 
natural diſpoſition of the parents of the woman, and without 
money given or any other conhdcration; and theſe advarice- 
ments came from the wife and her friends, &c. whereof the 
huſband takes advantage alſo, &c. And there is another ad- 
Vantage that the huſband takes by his wife, s. where the 
woman is ſeiſed of land in fec during the marriage, the huſ- 


* 


E 2 band 


147. b. 


Hob. 151. 


Fitz. 205. b. 


4. 5. 
Cui in Vit, 24. 
3. 8. Tce, . 
E. 2. Aſſ. 415: 10. 
EI. 2, Dier, 13. & 
(ro. 1C4. 8. Co. 13. i. 
Plow. 58. a. 3. Mar. 
126. a. 19. Aſſ. 2. Perk. 
7. m. AT. id. 
ta. E. 3. Verdict, 21 
19. 13. E. 3. Aff. 83. 
81, 8. E. 1. Aſſ. 415. 
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2. Rol. Rep. 68. Pal. 
214. 


J 148. a.] 


16. E. 3. Ayd, 129. 19. 


E. 3. Ayd, 144. Lit. 
Sect. 35. 52. 


Dier, 143. 


4. Co. 1. 17. El. 340. b. 


8. Co. 80. 5. Co. 80. 


4. 8. 11. E. 2. Gar- 
ranty, 63. 81. 83. 14. 
H. 7. 18. 28. Aff. 28. 


3. H. 7. 3 2. 14. 33. 
6 6 18. 16. 4 
Garranty 5. 87. 27. 
E. 1. 89. 3. Co. 51.4. 
1. ſt. 365. con. Lit. 
5 732. Plow. 47. 58. 
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band thereby and from having iſſue by his wife ſhall have the 
eſtate for his life by the curteſy of England after the death of 
his wife, and this of the whole land of the wife. And # con- 
tra, gifts or diſpoſitions which come from the huſbands, or 
their anceſtors, for marriage-ſake, and from which the wives 
receive the benefit and certainty of ſuſtenance, are the dowers 
aſſigned or jointure; and the difference between them is 
ſuch, that dower cannot be enjoyed during the life of the 
huſbands, but jointures 2 contra. (77) And for the moſt 
part jointures are made to the huſband and his wife, or to 
the woman alone, which is alſo comprehended under the term 
Jointure before the Marriage, or after, for the ſuſtaining of 
the preſent charges and neceſſities of the marriage; and theſe 
are made alſo causd mairimoni and gratis, and not by reaſon 
of any bargain of money or any other conſideration, but for 
parental love and affection, &c. And further I will make a 
reſemblahce and compariſon between the ſtatute of Gloucefler 
[6. E. 1. c. 3.] of Alienation of the "Tenant by the Curteſy, 
and this ſtatute 11. H. 7. [c. 20.] for at common law war- 
ranty by the tenant by curteſy was collateral, and ſtill is (as 
I underſtand), but it ſhall not be a bar in mort Þanceſtor, 
ayel, or ceſinage, without aſſets in fze-ſimple deſcended in fact 


and reality, where before aſſets were only intended in law, &c. 


And this ſtatute is ſtrictly taken; for I conceive the law at 
this day to be, that if the heir do not enter upon the alienee 
in the liſe-time of the father, he ſhall be bound and barred of 
his entry by the warranty. (78) And the law is the fame 
where the father is diſfeiſed, and releaſes with warranty, and 
dies, the hcir ſhall be barred (without aflets) of action and 
Alſo in the laſt 
point of the ſtatute of Glouceſter, of alienation in the life- 
time of the wife of the heritage or marriage of his wife, if 
he aliene the purchaſe of his wife with warranty he is out of 
the ſtatute, becauſe heritage and martiage ſhaY not be in- 


entry allo, becauſe it is not an alienation. 


tended purchaſe: and for this fee Magna Charta, c. 7. de 
maritagio et hæieditate ſaminæ; wid as that ſtatute was 
made in reſtraint of the liberty of the tenant by the curteſy 
on the one hand, fo is this ſtatute of 11. II. 7. [c. 20.] in- 
tended to reſtrain te dowagers and jointreſſes of their alie- 
nations; but they are more cruc] and ſtrict towards the 
omen who had no voices in parliament, for their aliena— 
tions, diſcontinuance, releaſe, couſirmations, and common re- 
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coveries, and warranties aunceſtral, are acts utterly void and 


ul, although * they leave aftets, &c. 
where the wife is 2 jointreſs in tail, her warranty is lineal to 


And in one caſe, 5. 


the heir, and with aſſets before the ſtatute was a bar, and not 
without aſſets; now by this ſtatute of 11. 1. 7. it is utterly 
detroyed, which is hard and ſevere: and therefore it ſeems 
this ſtatute ſhould not be taken kindly and liberally, but 
ſtritly ; for it reſtrains the lawful liberty of women at ag 
common law, and is not like the ſtatute of 6. Ric. 2. [ſt. 1. 
c. b.] for forfeiture to the next of blood of the wife, to whom 
&c. for conſent to the ravither, becauſe that act is malum in 


fe, and prohibited in law before, but this in the preſent caſe 


e contra, Sc. But STAMFORDE, BROWNE, and BROOKE, 
arzued to the contrary, and that the plaintiff ſhould be barred, 
becauſe the entry of Heamont was lawful by the ſtatute 
11. H. 7. for they expounded that phraſe given by the an- 
cc tors, Sc.“ to be 
woman in jointure either for money ſas fewe marriages bee 


any manner of way aſſured to the 


made nowe-a-dayes without it) or elſe freely; and that the 


effect of that which is found by the aſſigument of © as well 


ce in conſideration of the ſaid marriage c. as of the ſum Sc“ 
is contained within the indenture, and ſo their finding is no 
wife contrary thereto. . 


*[ 1453: b« } 


12. Aſſ. 9. 
4. Co. 3. 2. Cro. 474. 
Mo. 93. Adjudged iof 


the de: endant, 1. Rep. 


176. Mildmaye's caſe. 


[ 3. Com. Dig. 70, 71. 
Cruiſe on Recov. 155. 
2. Bac. Ab. 92, 93. in 
notis. | 


Mo. 49 &% 


See Aſhe's Bendloc, 6. where it is ſaid that it was adjudged within the ſtatute 11. H. 7. 


c. 20. in tlie ſanie cafe. 
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In Cur' Ward. 
(*9) FEE: 4 7. late the Wile 01 Aut hany Penicacke, ha ving 


an citate for her lie in the manor of /Fadwalton, 


Penicocke's Cufe. 


the reverſion thereof in fee i imple to Robert Penicocke within 
age, and in ward to the kin: 7, took huſband Robert Charelton; 
and afcorwards the faid Robert and A. were contented, and 
agreed to demiſe the ſaid manor to one T. 17 arren for the 
term of fiſtcen years: and for allurance of that term, the ſaid 


E e 2 


Whether theacchptance 
of a fine far COT I241CE 
Ec. gang a d ren- 
Goring back un eſtate for 
years be a ſorſeiture cf a 
life-c:tate in the pre- 
miſes. 

[Cruiſe on Fines, 283 
But. Ni. Pr. oo. . 
Term Rep. 7328. . 
I. con. 217. 2. Bac. Ab. 


281. 5 
7. N. 


[ 148. b. ] 


Co, Lit. 252. 


x2. H. 7. 12. b. 43-E. 3. 
20. b. 3. Keb. 687. 
19. E. 3. Gard. 113, 114. 
7. Co. 7. Dier, 262. So 
adjudged 3. Rep. 51. b. 
62. 

LWardſhip and its con- 
ſequences aboliſhed by 
12. Car. 2. c 24.] 


9 1140. a J 


[2. Co. 56. a. 1. Mod. 
117. and ſee Cowp. 7oa2. 
1. Hen. Bl. 269. 
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T. W. by fine acknowledged all the right which he had in the 
ſaid manor to be the right of the ſaid R. C. and Mary, as 
what they had of his gift, and releaſed to the ſaid R. and M. 
and the heirs of NH. And by the ſaid fine, the {aid R. and M. 
granted and rendered back to the ſaid T. V. the ſaid manor 
for the term of fifteen years, &c. Whether the acceptance 
of this fine be a forfeiture of the eſtate of M.; and if it be, 
then, Whether the king may enter, or have the profits of the 
land after the full age of the ſaid heir, and livery ſued. But 
note that afterwards, s. in Trinity * Term 1. Eliz. by a deed 
bearing date the gth day of January in the 16th year of Hen. 8. 
it appeared, that ary had an eſtate in tail; wherefore, &c. 


This ſhall not be intended forfeiture within the ſtatute 11. H. 7. [c. 20. ] nor is it at com- 
mon law, for acceptance of a fine docs not make a diſcontinuance, 9. Co. 106. Margaret 


Podger's Cafe. 


Upon riens per deſcent 
found againſt the heir 
who had aliened pend- 
ing the writ, the judg- 
ment and elegit ſhall be 
general, and upon a re- 
turn of nibil and the 
all enation ſpec:ally, a 
new writ ſhall iſſue of 
all the lands, &c. which 
the defendant had on 
the day of rift prius. 


2. Rol. Ab. 70, 71, 72. 
Plowd. 440. a. 17. EL 
344-b. Dicr,175. 225.a. 
B. N. C. 475. 34. H. 6. 
22. b. 21 40. E. 3. 9. 
15 18. E. 2. Exon. 341. 
Finch, fol. 67. b. 


[ Reg. brev. jud. 2 ö b.] 


1. Rol. Ab. 891, 2. 549. 
6. K 43-23; 4 . H. 4. 
14. a. Dier, 207, 288. 7. 
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(80) D E BT againſt one as heir upon a bond of the an- 
ceſtor, the defencant aliened the aſſets pending the 
writ, and pleaded notwithſtanding riens per deſcent on the day 
of the writ purchaſed: and it was found againſt him, and a 
general judgment was given, and a general vrrit of elegit 
awarded of the moiety of all the lands and tenements of the 
heir, as of his proper debt, and without ſaying in the writ, 
of the lands which he had on the day of the judgment given ; 
for the ancient form of an elegit was without limitation of 
time; and upon a ſpecial return of the ſheriff, that he has no 
lands or tenements, but has aliened whatever he had, a new 
writ, upon a t-/tatum eſi that he had aſſets pending the writ, 
ſhall iſſue to the ſheriff to extend that which he had on the 
day of the jurata by niſi prius, becauſe that Gy and the day 
in baac arc all the fame day in law (a). But quære if the 
alienation were found by inquiſition upon the elzgit, to be 


made pending the writ by covin, and this returned by the 


(80) Trin. ꝙ 33. El. B. R. Rouſe brought debt againſt B. as heir, who pleaded ricus per 


j 


deſcent on the diy of the writ; and found that before the writ brought he aliened the aflets 
by covin to defraud that debt; and judgment for the plaintiff; and that it is well found 
for him upon office of Tots by deſcent. {| See Bull. Ni. Pr. 175, 176. & 5. Com. Dig. 213, 214. 


(a) By 29. Car. 2. c. 3. the officer ſhall 
ſet down the Gay of the month and year of 
ſigning judgments to be entered on the mar- 
Ein of the record where the judgment ie cn- 
red, and ſuch judgments ſhall relate againſt 


purchaſers 47.7 fide for valuable confideration 
of lands &c. only to the time of ſigning, and 
not to the firſt day of the Term when entered, 
return of the original, or filing bail. 


ſheriff, 
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cheriff, whether a new writ ſhall not iſſue reciting this, &c. 
And BROOK E thought it ſhould, And the writ and judg- 


4. . - 
ment (b) above were ruled by the opinion of the court of 
; C. B. notwithſtanding two precedents, one upon 2 nihil dicit, 
Ir | 
the other upon confeſſion ſhewn to r contrary, in the time 
de WO 
| of E. Mount AGUE, 3. That there ſhall be a ſpecial judgment, 
e N ; : SER | 
: F and writ of execution of the entire affets (which is hard as I I 
e oy . Mk 
, conceive.) Vide ante, fol. [81. pl. 62.] See EA.. 15. Elix. Poſt. 341. Mo _ 
it ' 1 
p 4 Rot. 1254. [Plow. 438.] Debt by Saund. { Davis] v. Pepys. 
| 4 a 
d [The defendant] confeſſes the action, but riens per deſcent, 
: except ſo much in D. &c. And yet this is liable by the 
judgment, and writ of execution accordingly, as Zaft. 40. E. 3. 
0 15. ] in debt the firſt caſe by WICHINGHAM, 
7 | 
N H. 41. E.. B. R. Rot. 447. Barter v. Bowurne, Oro. Eliz. 692. ] In debt againſt the heir, 
. if recovery upon 21b1/ dict {hall ve charged upon his own land. It wes fo done 19. EL. 
: ꝙ Lyon's Calc, 
1 (4) But now ſee 3. & 4. P. and . c. 14. reipett to the value of ſuch aſſets, and hail 
- 4 6. That upon this plea found for the plain- not have « general judgment againſt the heir 
6 tiff the jury thall enquire of the value of the | as at con.mon law upon this faile plca. 
e aſſets deſcended. By which ſtatute it ſeems | Carth. 354. 
y the plaintiff ſhall only recover pro , with | 
A 3 , 
— . —Uñä— ee 1 
k 
of * 
| Hunt againſt Allen. 
3 * 
; 2 (81) IN aſſize by Hunt againſt Allen of the office of Regiſ- In aſze of an office, 
% | _ ; whether a preſcription 
f : trar of the High Court of Admiraity of England, pleaded in gualldet por - 
) brought the laſt Term, the title was in the plaint. And the 2 tp Sonata 767 BY 
| : F. is ſupnoricd by a 
* defendant prayed the aſſize to be taken; and one point thereof verd:& finding a no- 
| : 3 a 8 nat. on o tw O. Aud th 
5 was, that uælibet hujuſmodi perſona qua nominata et aſſiynata plaintif een © 
- fuit to that office (being vacant) by the high admiral of 3 oi 3 
8 ip . to the ofnce, a verdic 
/ England, had and held that office as his freehold, s. for the finds cho nomination 


C 4 ” 2 — 
rn N „ 2 


term of his life, from time whereof &. And it was found 
by the verdict, that one //athins and the plaintiff were named 
and aſſigned to the ſaid office, being void, by [7 iam Fitz- 
Williams, knight, then being high admir:}, by his deed ſealed 
Wich his ſeal, &cc. aid that //uttins & died, and ihe plaintiff 
ſurvived, &c. and Whether this will ſupport the above 
preſcription, becauſe the preſcription is in the fingular num- 
ber, c. queelibet hujuſmadi perjona, and Whether this ſhall be 
taken ſtrictly only to one perſon, (which ſuffices for an entire 
office, &c.) was much debated ; and the caſe of Forge, chief 
Clerk, viz, cutos brevium of the common pleas in 18. E. 4. 


E 83 


of hunſelf and arother 
for their ves, and that 
the plaintit is in by ſur- 
v;verſhip, will not ſup- 
port it | 

| Benl. 50. >. C. J 


149. 6. 
Dier, 114. b. 153. 35. 
H. 6. 7. 7. E. 4. 29. 
2 H. 7. 11. b. 15. Aſſ. 5. 
10. Co. 61. 103. 22. H. 
6. 48. 

[ Cul. Ni. Pr. 76. Cro. 
El. 336. But here it 
ſcens he oaght to make 
title, 3. Mod. 273. 1. 


Sid. 73] 
(7. b. 


| 


| 
| 
i 
| 
| 
| 
| 


[ 149. b. ] 


Dier, 151. 


DI. Show. 289. 11. Co. 3. 
4. 3. Bac. Ab, 737. 


6. E. 4. 8. b. 9. F. 4. 
v1.2.7. 1. 1. . 4 
$0. 11. 26; & Br. 11. 
Co. 3.Þ. 1. Inſt. 164. b. 
8. E. 4. 1. a. Der, 259. 
a. Vaush. 256. 


An uſe was limited 79 a 
man ard woman ard the 
b:irs of thar Logics beſore 
the ſtatute ot uſes, who 
aſterwards intermarry ; 


then the ſtatute pailcs ; 


ſtill they have ſeveral 
moieties, and if the huſ- 
band aliene, the witc at 
his death can only claim 
a mo.cty, thun the 
ue may have for:ne- 
don ſor the whcic. 


[Gculdſb. 148 pl 72 
and ſce ] Co. L. t. 187. b. 
N. B. 1904. Dier, 54. a. 
293-4. Pow. 483.58. 


G. 8. 

Remitt. 12. 35.40. AT. 

87. . 3. Cui in 
Pa 


9. L. 4. 37. b. L.er, 122. 
145: 4. Leol. . 168. Mo. 
92. 49. H. b. 45. b. 3. 
10. Co. 68 102. 
Fcofticts, 98. 


Dyer, 250. a. 


* 


Trinity Term, 3. and 4. Philip and Mary. 


[ 7. b.] which was granted to two, 5s. the father and fon, was 
cited by the defendant, for the Juſtices would not there allow 
the patent of the king to encumber the place, and becauſe 
there cannot be two chiefs in one office. And yet Bagott's 
aſſize [q. E. 4. 5. pl. 2. ] proves the grant of the king of the 
office of one of the clerks of the crown 1n chancery to two, 
good, theretore quære. See a better and fuller report of this 

aſe peſtea fol. [ i52. b.] and note by Fitzherbert in Nat, 
Brev. jol. 231. in corodio habende, that corody certain may 
be granted to divers, but a corody uncertain to one only, 
nore fol. 152. b. 


——— IE EPO. -— — 


Bedyll gainſt Holſtoke. 
(82) IN replevin between Bedyll and Hol/toke, the caſe 


was: That a feoffment was made before the ſtatute 
27. [Z. 8. c. 10. ] to the uſe of a man and a woman married, 
and of the heirs of their two bodies begotten ; and afterwards 
they intermarry, and after the marriage the huſband bargains, 
and ſells the entire land in fee to one of his own feoffees, and 
dies without iſſue, and then the ſtatute of 27. was made; the 
wife claims the wiole by the ſurvivorſhip as tenant in tail aſter 
poſſibility &c. And by the opinion of the whole Court with- 
out argument, the can only have the moicty, becauſe the huſ- 
band and wife hall have moicties like joint-tenants by reaſon 
of the jointenancy made before marriage; and yet as to the 
illuc in tail, if there be any, he ſhall have a formedon of tue 
whole, &c. Waich ndte: and fo it was ruled as above. 

The ſame caſe in eſfect was in the aſſize of Frija 
agalnſt Lynacre in the county of Derby, 4. & 5. P. & 71. 
1. Al. d. 303. ] and the opinion of the Judges of aſſize was 
tic fame tiere. And Ea. 8. Eliz. in C. E. between Aor- 
gan end barten to the fon upon evidence in a writ of guibus 
the {;me caſe in eficct ſaving the alicnation of the huſband 
being made after the flature of 27. And the opinion of 
W=FL HE, DROWNE, and DYER, for the moicty of the huſ- 


band was as above. Aud tic verdist was given accordiugly 


3 . ; : 3 ; ö : 
This i the tru reaſon of tors cafe, which was the diſferenc? between that and the cafe in 


Pier z. z. Cn. 6 


44 
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Trinity Term, 3. and 4. Philip and Mary. [ 149, b. ] 


by a jury of the county of Bedford. But WESTON ? contra, 


wag 

How 5. that the ſtatute veſts the poſſeſſion to the uſe, as a purchaſe 
auſe made to the huſband and wife during the coverture, which 
it's the other Juſtices denied from the words cf the ſtatute, 5. 


the form, quality, condition, &c, 


the nature of the ſum of the penalty, and the very duty by in- 
Ee 4 


R — —  — — CT —_ 
this 
Nat. - : | 
may Parker againſt Gravenor. * [ 150. a.] 
only, (83) B ETWEEN Parker and Gravenor the caſe was : Leaſe for life by inden. 
| , tur, provilo, that if the 
A leaſe made by indenture to one for the term of % fuld die hin 60 
life, with this proviſo, s. It is provided by the indenture afore- yrs, le executor frould 
; : . 4 : , bawve jo mary of the 60 
ſaid, that if the leſſee die within the term of ſixty years then next yoars as jbould be behind 
enſuing, then his executors and aſſigns ſhall have and enjoy the - — * — 
a 1 COVE 
land as in the title and right of the leſſee for the term of ſo not a leaſe. 
many years as amount to the number of ſixty years to be reckoned 1. And. 19. 8 C. 
caſe n a 1. Co. 155. a 2. Co. 72. 
EME from the date of the indenture. And it was demurred in law, Pier, 181. 1. Ra. Ab. 
77 Whether by this clauſe the leſtce has intereſt for the term gr $48. 3 3 
1c 5 5 on, 159. L. El. 253 b. 
1 conditionally, or, Whether his executors and aſſigns may Non, x 4 — 0 5 b 
ar 8 * if — | 
g have it as a leaſe, or not. And the Court thought this was © = _ 3. * 
17S : . 3. IV. 9. I. RO 
þ not a leaſe, but only a covenant, &c. See 22. /. 19. [J7.] Rep. 259. 
an | ie | 
ö and EAA. 6. El'z. S. Eliz. 222. a. pet.] and Eajt. 14. Eliz, Co Et. 54. b. Sheph. 
the 5 th E . 0. El 5 Pe 1 9+ 54 Touch. 125. 1. BaG 
rep 4 fol. 309. b. Ab. 528. ] 
th- q %;) Srarke's Caſe, [Co. Eliz. 341.3 The opinion of the Court was, that no leaſe for 
| rears was veſted by this proviſn, becauſe nothing of the ſaid term was given in fac to leſſee 
2l- jor life in lis life-time as remainder to him and his cxecuturs for ſ.aty years, + Bendl. c. 68. 
fon t 
| : 
[2% $ 
7 Pancl avainff Nevel. 
le . (84) D EBT on bond by Panel againſt Sir 7. Nevel of Plea of tender at & to a 
7 Y : 4 | bond for payment of 
{1 ; Holt in the county of Leiceſler conditioned for ,.. ae — 
Vas | payment of fifty pounds at a certain day at Holt in the manſion cre pr and bringing 
"WM | 85 8 ; the mon .nto court, or 
Ire : of Sir T. and he pleaded that at the day he was there ready without wicre pr ft to 
bus | to pay the ſum, and no one on the part of the plaintiff came P s bd. cus, 
* | TT : f | ; : if it had been con- 
un 25 to receive it, &c, without ſaying uncore pr, with a tender dit oned tor the perſor- 
of of the money in court, or ſaying uncore priſt to pay at Holt. . ot any collateral 
uſ- ; Aud to this plea there was a demurrer in law, And by the pag. 3, 4. Ph. & M. 
81 | opinion of the Court without argument it was adjudged no 3 3 
1 1. And. 4. A. 
| plea; otherwiſe would it have been if the condition had been 3, & Berl. 54.5 C] 
5 32 
to do an oathe . a 1 3. RoL Ab. 468. $58. 
Te to do any other collateral act, and not to pay money, which is G 11. p 


tœ. ment 
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[ 150. a.] Trinity Term, 3. and 4. Philip and Mary. 


28. H. a. 26. a. 10. Hf. 6. tendment of law, for the ſurety of which the obligation of 


7. 40. E. 3. 26. 
A Z the ou ſum was made. See accord. 7. E. 4. [Z. pl. ). 


27 23 a. 30. 2. 19. 27. 4. pl. 10.) But by CATLIN, and GR1FFinx Attorney General, 
H.$. 12. 4. 1.4. Peik. 


162. 3. 77. H. 4. 62, 2. hs lavw is not ſo, becauſe the place of payment is parcel of 


20. E.4. 1. b. 2. L. 4. the condition, and it ought not to be paid, or done in any 
. 7 4--34- 


4'. E. 3. Dua. 75. Other place, &. And fo there is a diverſity in 7. H. 4. 
_ * 3 570 [18. a. pl. 17. ] where the place of payment is appointed, and 

Jout temps priſt, 41. ; : 5 | 
Perk. 15. where not, &c. But fee EAG. 11. H. b. [ 20. b. pl. b.] contra, 


[Ante, 25. a. note (a). 2. Rol. Ab. 523. (A). 1. Ld. Raym. 254. 1. Str. 638. 2. Rol. Ab. 524. D. 
5. Bac. Ab. 11. 18, 19.] 2 


mY * * — i —————ꝙ—ꝙĩSi 


Eaton College Caſe. 


Leafe by the pron RT (85) ? IE corporation of the college of Eaton was erected 
real call, 2 9 the c — 


of the bl-j d Muy of by king H. 6. by the name prepec/iti et collegii re- 
Eats Sc. Dy tus name waits cellegii | N AMariæ de Eaton juxia IVindjar. And in 
Ol tl E167 41d fi a 

F yy age of che time of Z. 6. Sir Thomas Smith, knight, being provoſt 
aten, Cc. is void. 


[Br 4 5 Jerk. 1 * oY ' FT. "7 M6 7 . 
514. 1. K 4.23 1 b. C. {cgi7 regaus de Eaton, Cc. omitting collegii beate Marie. 


Mo 13. ) And by the opinion of all the Judges it was a void leaſe 3 and 


8, o. 1336: 4. B60, $ 
Plow ook. Tri it was ſo adj udged, ſce M. 10. & 11. Eliz. fol. [278. a. pl. 1. 


35 H 5 5 D. 4 poſt. 7 and M. y 18. E112. fol.. the place of the corporation, 
76. a. 38. E. 3. 28. a. 2 | 
22 1. 34.2.4. 56.4. 5. Chester was omitted in the grant of the endowment made 
24. H. 7. 1. 15. E.. 15. to the dean and chapter, but inſerted in the habendum. 


[6. Vin. Ab. Tit. Corporat.ons, (C. 4) 1. Bac. Ab. Tit. Corporations, (C. 2.) Shep. Touch. 233. 
Cowp. 29. 4. Term Rep. 42 5. 2. Hen. Bl. 113, 114. ] 


there a leaſe was made by the name prepo/iti et ſociorum col- 


—— — — ———— — 


** WITT! 1 . 
*: [ 150. b. ] Hyde 22 7; :{t Um; ton 


A deviſe of an entire (86) J N a writ of Fw ition between DByde and Umpton the 
manor tolden byknight- 
ſerv. 2 made mere be- . : 
tween the ſtature of made in the interim between the fiatutcs 32. H. 8. [c. 1.] 


caſe vas: That T. Umnpton by his laſt will in Writing 


(85) 3. & 4. P. I Rot. 1131. Bendlos's Rep. Tag. pl. u.] 2djndged accordingly, 
rſt, lu regard tha: the Aue 32 H. 8. e. 13 4 575 „ n {att mabhe nis wii! »f laue tarts 
of lie l ο «1 Ports ts be divided, Winch Wworils e, forts t9 be. die ſound 11: the 
futur: nie, ond tlie: Card 1 ature is not intended 1 ne THY parts mould be divided in the 
lfic=!J TEC. film tiiiator betore the des ite mate: ai d % in Lag ſaid Fatute therc is another 
ſentence fot gr ing 6 r OW 145 nuch, bis lends), wit eh $26T2ncc, although it follows it, is a 


new ſentence aber it, and not Part of the ir ſentonce. And allo the ſtatute ſays, the 
value Lal! ye livided aſeer che death af the dev? bor BY: commiiton, wierchy it appears that 
the meaning of 32. 77.8 c. 1. was ot that the will all be voidifF tic divillon was not made 
in the life-time of the devilar. Alſo tlie ſtatute 34. f. S. explains the intention of the 
malters of the former to be ſo. Alike judgment was given upon the laſt will of Sr Peter 
Tilo, alſo named in the provilyu of the ſtatute 34. "& 25. H. 8. Sce M. 14. & 15. Ex. 
Rot. 1402. 


and 


ted 
. 
id in 
voſt 
col- 
ig. 
and 
1. 
on, 
ade 


— 
re 


Trinity Term, 3. and 4. Philip and Mary. 


and 34. & 35. [H. 8. c. 5. ] concerning the diſpoſitions of 
lands, &c. deviſed a manor entire holden by knight- ſervice 
in tee; and by a ſpecial proviſo in the ſtatute of Explanations 
[$- g.] tais caſe is excepted and referred to the expoſition of 
the Izw, Whether it be a good will for two parts, or void 
for all. And by the opinion of the Court this Term, without 
argument, it is good for two parts, and void for the third (a). 
And fo adjudzed again KEILWAV's opinion. And in a 
writ of error brought in B. . the opinions of three Judges, 
5s, CATLIN, C. F. RASTEL, and CORBET were accordaut, and 
WHYDDON only e cent a, about the 2d of queen Elix. But 
for other cauſes tue judgment was reverſed. 


go b. J 


wills and the ſtatute of 
expianations is good for 


two parts, and bad for 
the third. 


M. 3. & 4. P. & M. Rot. 
1131. | 
See Brooke Tit. 
Teſtament, 26. 
Bendloe, 49. on 
Jerk. Cent. 5. 

c. 57. 1.And.z. | 

3. Co. 33. b. 8. $5.2. 
Raſt. W. IIs. fol. 538. a. 
Plowd. 68. b. 563. B. 
N. C. 486. 1. Leon. 76. 
3. Leon, 29. Finch. 7. a. 


_ 


— 


— 


(a) 12. Car. 2. c. 24. having altered the tenures to common ſocage, all lands in fee are 


now deviſable. 


a Oo ran 


Michaelmas Term, 


4. and 5. Philip and Mary. 


— — ͤ ——— N 


(1) HRA M, That the office of chief pro- 
AD thonotary in C. B. became vacant after laſt Term, 
by tue death of Nicholas Rockwood, And LokD BROOKE, 
Chirf Tullice of C. B. gave that office to one Gateare his 
wife's brother: and becauſe he was unfit, he revoked his gift, 
and gave it to Mhiteley, againit the will of the other Judges, 
who judged Biifore more capable. Aud then a certain prece- 
dent was heren, tize tenor whereof follows in theſe words, 

6. rdforrandum, That Thamas Creo::ton (who held, exer- 
clic, and occupied the offices of coroner and attorney of 
our lord the king before tlie king himſelf guamdiu ſe bene 
gereret in tae ſame by the grant of the king himſelf, by his 
letters patent, as by the inrolment of thoſe letters in the court 
of ovr lor tue king before the king himſelf remaining ap- 
pears G6; ic.u 3 cn the laſt day of June laſt paſt died, where- 
by tae ſaid offices became vacant, and continued without any 

| officer. 


Of the offices of chief 
prothorotary in C. 5B. 
and coroner and attor- 
ncy of B. R. and that 
the grant of them to un- 
K. tol perſons is void. 


Co. Lit. 3. b. . Os 
50. 6. Hob. 148. 15. 


Car. Cro. 557. 9. E. 4. 5. 


VynTER*'s Caſe. 
[2. And. 118. S. C.] 


[Godb. 391. Hard. 130. 
Poſt. 175. pl. 25. &+ 
Mod. 30. ] 


[ 150, b. ] 


Dier, 149. 


Co. Lit. 3. b. 
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Michaelmas Term, 4. and 5. Philip and Mary; 


officer. Whereupon on the morrow after the death of the 
ſaid Thomas in the ſaid court of our ſaid lord the king, before 
the king himſelf at Veſminſter, came one Thomas Vynter in 
his own proper perſon, and ſhewed there in the faid court 
the letters patent of the ſaid lord the king to the ſaid Thoma: 
Croxton and Thomas Jynter of the ſaid offices made, as he 
aſſerted; and prayed that he by the Court there to the offices 
aforeſaid by virtue of the ſaid letters might be admitted, &c, 
And thereupon the Juſtices of the ſaid lord the king aſſigned 
to hold pleas * before the lord the king, (for that the ſaid offices 
are of great weight and burden, touching as well the crown 
of the ſaid lord the king as his intereſt and the kingdom, and 
require a diſcreet, learned, and expert perſon in the ſaid offices, 
and for th it is impoſſible that any one can properly uſe and 
exerciſe wwe offices, unleſs he ſhall have been educated in the 
ſame from his youth, and hath had great and long experience 
thercin, and it was never ſęen that any one was admitted in 
the ſaid court to occupy the ſandꝗ ces, but ſuch a one as was 
educated in them, or had continued long in other offices of 
the {id court, and the ſaid Thomas Vynter never was educated 
in thoſ> oRccs, or in any other office in the ſaid court, as 
ſufficiently 2pn-ars to tie ſaid Juſtices, whereby the ſaid T. J. 
is altozetzer unat to have, occupy, and exerciſe the ſaid 
oihces, and the grant of the ſaid offices which was made te 
the ſaid 7. J. and the ſaid letters patent of the ſaid lord the 
king made to the ſaid Themas Croxtin and T. Fynter are 
void in law,) then and there refuſed to admit the ſaid T. JV. to 
the {aid cfices for the good of the lord the king and his 
people. (2) And afterwards the ſaid Juſtices of our ſaid 
lord the king atizned &c. came into the preſence of the ſaid 
lord the king at Meſtminſter, by command of the king him- 
ſelf, and being interrogated there by the ſaid lord the king 
concernins the fitneſs and knowledge of the ſaid T. J. for the 
occupying and exerciſing of the ſaid of.ices, replica, that the 
ſuid T. / was unfit and inexperienc:d in knowledge and 
practice for the occupying of thoſe offices for the good of 


the king and his peopl-, becauſe he never nad any experience 


'& 4 - 


in the ſaid offices, or in any other office of the ſaid court, 
nor was in any degree learned, or educated in the ſaid offices, 
r in either of them, nor ever had continued in any other 
ofice of the ſid court. (3) And being further interrogated 


by the ſaid jord tne King, who was fit and expert to occupy 
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Michaclmas Term, 4. and 5. Philip and Mary, 


and exerciſe the ſaid offices to the good of the ſaid lord the 
king and his people, they replied, that one John Weſt had 
daily and continual experience and knowledge in thoſe offices 
beyond any other, and had continued in the ſaid offiges for 
twenty-ſix years, and was expert and fit to occupy the ſaid 
cAcess Wherefore then the ſaid king at J7e/tmin/ler, 
weighing the premiſes ore tenus, commanded John Mark- 
han, knight, C. F. of the ſaid king, William Yelverton, 
knight, Richard Bingham, knight, and William Latkener, 
Juſtices of the faid lord the king aſſigned to hold pleas 
before the king himſelf, then there preſent, that they ſhould 
admit the ſaid J. Let to the ſaid offices, and receive his 
oath that he would well and faithfully diſcharge the ſaid 
offices, and inſtitute and put the ſaid John into the ſaid 
offices; * by virtue of which order, the Juſtices on the 3d 
day of July then next following, in the court of our lord 
the king aforeſaid before the king himſelf at Weſiminſier 
aforeſaid, admitted the ſaid Jahn IYe/? to exerciſe and occupy 
the ſaid offices, and received his oath, and inſtituted and put 
him into the ſame, as in the ſaid court of our lord the king 
more fully appears of record &. And afterwards the ſaid 
Juſtices of our lord the king of the bench being together in 
the exchequer chamber of our lord the king, the ſaid Juſtices 
alizncd to hold pleas before the king himſelf, informed the 
ſaid Juſtices of the bench of all they had done in the premiſes, 
aſking of them, how it appeared to them, whether they had 
done well and Jawfully therein, or not; who ſaid, that the 
ſaid Juitices aſligned &. had done well and lawfully in every 
thing. And afterwards the ſaid king commanded by his letters 

atent under his ſcal directed to the Juſtices aſſigned &c. that 
they i2culd admit no one to have or occupy the ſaid offices 
ſve only the ſaid Jo TP, according to the form and effect 
of the {aid order of the ſaid lord the king before given ore tenus 
to the ſaid Juſtices aſũgned &c. wholly refuſing the ſaid T. J. 
praying to the contrary; and further commanding the ſaid 
Tultices, that the ſaid letters under his ſcal ſhould be enrolled 
in the rolls of his ſaid court, as by the (id letters of the ſaid 
turd the king under his ſeal here in the (aid court enrolled, 
more fully oppears of record, 


Sir 


[ 151, a.] 


9. E. 4. 5. 


*[ 151. b.! 


3 


\ 157. b. ] 


WoRCESTER. 
Upon an information 
grounded on indictments 
againſt an hereditary 
ſheriff for voluntary eſ- 
capes of felons, and 
holding his tourn in /cco 
inſueto, the office may be 
ſeiſed into the King's 
Hands guouſgue, without 
ſeire facias, or other pro- 
ceſs. 

8. H. 8. Cro. Keilw. 
192. 194. [S. C. quod 
vide.] 

2. Rol. Ab. 55. 2. Inſt. 
71. 9. Co. 50. a. 96 b. 
For miſuſer is forte:ture 
of an office without ſci- 
re facias ſued out if of- 
fice be ſound. Dicr, 
128. b. 198. a. 111. a. 
39. H. 6. 33. b. 

2. Hawk. go. Bac. Ab. 
Offices (M.) and 4. Com. 


Dig. 304. ] 


— 


Account will lie for a 
legacy to be paid out of 
the produce of land, but 
it cannot be ſued for in 
the eccleſiaſtical courts. 


enk Cent. 5. c. 56. S. C. 
Let 66.8 c 
Hob. 269. N. B. 43. 
44. 2. Rol. Ab. 28 ö. 
Palm. 120. 1. Bulitr. 
153. Poph. 59. 2. H. 4. 
$3. 4%. H. . 
an 

Dier, 310 a. 9. E. 4 47. 
F. Executors, 37. 9. Jac. 
Cro. 279. 1. Rol. Ab. 
116. (A.) 11. 

[ 3. Bac. Ab. 489. 3. 
Salk. 223. 1. Sid. 46. 
See alſo Cowp. 284. 1. 
Hen, Black. 111. note. ] 
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Sir John Savage's Caſe. 


(4) RAD, that Sir John Savage, knight, 
being ſheriff of the ſaid county for term of life, or 
in fee, was indicted for two eſcapes of felons, felonice et 
voluntarie, by two ſeveral indictments; and was alſo indicted 
for holding his tourn in an unaccuſtomed place againſt the 
form of the ſtatute of Magna Charta [c. 35.]. And theſe 
three indictments were removed into B. . where they 
remain. And the Attorney General put in an information 
there againſt him upon theſe indictments. And by the Court, 
the othce of ſheriff aforeſaid was ſeized into the hands of the 
king guorſgque Fc, and this without ſeire facias, or any 
proceſs awarded againſt him, &c. Mich. 8. H. 8. Rot. 21, 


Paſchall againſt Ketcrich. 


(5) NOTE By the opinion of all the Juſtices of each 


bench, where a man deviſed by his laſt will and 
teſtament in writing that his executors ſhould ſell his land, 
and that his daughter ſhould have a portion of the money 
for her advancement, and ſo of other things a ſum certain, 


and died, and his executors made ſale, and would not pay 
the legacies, wherefore the daughter ſued execution in the 
court chriſtian, prohibiuon well hes in this caſe, becauſe it 
is not a legacy teſtamentary, but out of land, by reaſon of 
the laſt * will, in the performance whereof the court chriſtian 
had no concern; but the party may well have an action of 
account at common law. Sce the contrary opinion, 7. 


9. Eliz. fol. [ 204. b. poſt. 


(In the argument of this caſe BENLOE objects; How can the daughter whonever hails 
the money to the executors have account? To which LORD BOGKHantwered, © 1 com- 
« mand you to receive my rents, and deliver them to LORD DYL&, he ſhall las e account 


« againſt you: yet he did not bail the money. 
M. 36, 37. Elig. Lord Rich's cale ſo adzu 
NM. 36, 37 Eliz. B. 
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and that he ſhall ſuc in the court of the king for the money, and ſo it was adjudged two of 
three times in thie courle of his practice by COKE, [Sce 2. Bulſtr. 257, 


(6) A 


Mich 
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MAN was committed to the Fleet this Term upon 
a condemnation in debt in C. B. and he was con- 
| demned before in B. R. alſo in debt at the ſuit of the ſame 
perſon in another action of debt, for another debt. And a 
habeas corpus cum cauſd was awarded out of B. R. to the 
warden of the Fleet: and he returned the cauſe upon the 
writ, and brought the body into B. R. and he being there 
prayed both condemnations. And the plaintiff confeſſed 
ſatisfaction of both debts in B. R. and holden good enough 
without confeſſing ſatisfaction in C. B. And this is the 
common courſe there by HEy woon, and the warden of the 


0 A 


Fleet is diſcharged of any execution, and debt, as to the party 
plaintiff, becauſe he was in ward of the Marſhalſea in B. R. 
upon the return for the debt in C. B. And if the marſhal 
enlarges him, and ſuffers him to eſcape, he is reſponſible to 
the party, quod nota. The like upon a condemnation in 
debt in C. B. againſt one who was condemned in debt in 
London before the ſheriff, and brought into court by corpus 
cum cauſa condemnationis illius, and committed to the priſon 
of the Fleet for both. T. 9. H. 5. Rot. 132. Smile, H. 
14. El. fol. [ 307. a. pl. 68.] where a great contention aroſe 
between the courts of exchequer and B. R. in Cluther's 
- IR 


(7) HIS clauſe in an indenture of Icaſe for years, put in 

the indenture immediately after the reſervation of 
the rent, .“ Provided alway, and it is covenanted and 
agreed between the ſaid parties, and the ſaid l-{ice cove- 
ce nanteth and granteth, that neither he, nor his executors, or 
« aſſigns, ſhall not aliene nor grant over the term to any 
* perſon or perſons without Jicenſe of the Ieffor, but to the 
« wife, or one of the children of the Jeitee.” The leſſee 
died, and his executors granted the term to one of the ſons of 
the leſſee according to the proviſo. Quere whether he may 
grant this over to a ſtranger without licenſe. And Brooke, 
BROWN R, and DyYzR thought that he could not; but by 


STAMFORDE and CATLIN he may, becauſe the reſtraint 


01 


[ 152. a. } 


A man condemned in- 


debt in C. B. removed 
from the Fleet into H. R. 
where he had been con- 
demned for another debt 
at the ſuit of the ſame 
plaintiff, ſatisfaction of 
both debts acknowledg- 
ed in B. N. is good for 
both. 


4. Car. Cro. go, 91. 
128. 


8. Eliz. 245. b. 


22. H. 6. 15: 
Dier, 275. 


a9. „ die 
197. a. 297. 4. 


If a leaſe he mide, pro- 
v.ſo that the Ic HIce, liis 
executors, and atiions, 
do not allene wittiout 
I.ccnſe to ary except his 
wife or child, the wite 
or child may not aliene 
veltheut licenſe, without 
breach of the condition. 
[But | 4. Co. 120. b. 
{and Sheph. Touchit. 
142. ſeem cont”. ] 


28. H. 8. 6. a. 27. H. 8. 
7. . 2. C0. 73. 2. 


3. Co. 816. 28. H. 8. 
12. „ 6p 
Condition, 195. Plow, 
133.2. 4100. 
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151. a.] 
Ante, 45. a. pl. 1. 6 5 b. : | 
1 3 $4 b. pl. 15. 3. of the clauſe was determined when the grant was to the ſon: 


Will. 380. Cro.Eliz. 60. but gu ee this. Allo guære whether this be a condition, or 


2. Term Rep. 425. Shep. g 
Touch. 119. ] only a covenant, for it was not agreed betwcen the Judges, 
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Eaft. 42. El. C. B. [Cro. Eliz. 757. ] Thornel Almer v. King and his wife, the leſſee de. 
viſed it to his wife. 


e n * EOS £ 
3 * Thymolby and Gray's Caſe. 


A juror challenged by (8) IN B. N. one Thymolby and one Gray were arraigned 


one defendant upon a 
Joint venire againſt two, 
indicted for the ſame 
offence, may yet be a 
fworn and ſtand againſt the country laſt Term, whereupon a venire facias was 


8 3 awarded, which was returned this Term: and the jury 
4 c.] e appeared. And three of the jury were ſworn againſt both. 


upon an indictme;.t of r. bb--y as principals; who 
ſeyerally pleaded not guiity, and ſeverally put themſelves upon 


And Th. challenged the four next without cauſe, or without 
ſaving, peremptory. And G. would nat challenge them; 


ol 7. wherefore Thymolby was taken from the bar. And the four 
o. 13. 


Co. Lit. 156. b. who were challenged by T. were jurors againſt G. and 


others more, until twelve were charged upon him, who 
found him guilty. And it was moved by Sabo ERS, Chief 
Juſtice, Whether this be a proper trial or not, becauſe there 
was only one venire /acias awarded, and only one panel re- 
22. 23. H. 6. 4. 21. turned. And a juror cannot be drawn out of the panel, and 
4 4 ENS b. Alſo allowed in one and the ſame panel, becauſe it is repug- 
4. H. 4. 6. a. 50. E. 3. nant, by . E. 4. 29. | 27. b. pl. 40.] in appeal: quære of 
3 this. But it ſeems by the opinion of the Juſtices of both 
facias, 32. benches that the trial was good, becauſe no judgment was 
given that the jurors who were challenged by one ſhould be 


drawn, but that they ſhould ſtand aſide for a time: and they 


were not clearly difcharge:! by the Court, And it ſee:ns 
that T. may releaſe his challenge again by the aſſent of the 


Attorney General aſtarwards. And allo the venire ſacias 
for the king differs from the vcnire facias in approly for the 
laſt is, “ 20 are in no wile of hit either to the plaintiff or to 
ce the defendants, Sc.“ but for the king it is not fo, &c. 
And alſo in 1. II. 5. [ 10. b. pl. I.] it is ruled by the opinion 


of the Court, that a juror upon an indtetment may be chal- 


Plow. 100. 


[Poſt. 246. b. 9. St. 
. aa {3 ' 4 - 
Trials, 12. 2. II. II. Jenged by one defendant, and ſtand againſt the other, &c. 

P. C. 263. 268. and 
2. Hawk. P. C. 573. 


580.4 


becauſe they are ſeveral panels and inqueſts in law. Andif 
one or them had appearcd in dus caſe, and the other defen- 
dant 
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dant had made default, yet the Court may proceed againſt 
him that appears, otherwiſe it is in appeals, as it is ſaid; 
wherefore, &c. 


Hunt @gaizft Eiliſdon and Another. 


(9) Ne R Hunt brought aſſize againſt Elliſdon and 

Allen of his frechold in Ratcl:;F, and made plaint 
of th: office of the regiſtrar and ſcribe of the high court of 
Ada iraicy of England, and keeper of the regiſters, and ſaid 
that the ſaid court had been accuſtomed to be holden from 
time wereto memory runneth not, as well at Ratc/:ff afore- 
ſaid as elſewhere within the realm, by the admirat &c. And 
for a title to the freehold, and having an aſſize of the office 
aforeſ.1d, he favs that there is and for all the time aforeſaid 
has been in the ſaid court an office of regiſtrar and ſcribe, 
&c and tnat by the cuitom in the court aforeſaid from time 
aforeſaid uſcd and approved of gquelibet hiynſmod: perſona que 
nominata et a/hmnata fuit to the aloreſaid office, when it has 
been vacant by che“ high admiral of England for the time 
being, aſſump /it in ſe that office, and tac exerciſe thereof, and 
hath had, holden, and enjoyed the fame office with all its 
appurtenances, vt liberum tenementum ſitum pro termino vitæ 
ſuæ. And he furtaer ſays, that on the 20th day of Augu/?, 
in the 28th year of H. 8. the ſaid plaintiff was nominated 
and appointed to the ſaid oc, being then vacant by VV. F. 
kr ht, then being high adiniral of Erzg/and, by virtue 
whereof tie ſaid plaintiff afterwards, s. on the ſaid 20th day 
of Auguſt in the 28th year aforeſaid, took upon him the ſaid 
office and the ex-rciſ> thereof, by virtue whereof he held 
and occupied the ſaid oe, and was thereof ſeifed, &c. uns. 
by the ſaid deſendants at Raitt} aforcfaid diſſeiſed, and there- 
upon he prays the ahze. And the defendants, as to the 
aforeſaid title, pray that it may be proceeded thereoſ between 
them and the ſaid plaintiff to the taking of the atze, &c. 
(19) And the afiize found the three fir“ points clearly ws 


— 


adove, and alſo that on the faid 20th day of V in the 
year aforeſaid, one Richard Il «t+:5:5 ho the fwd N er Hunt 
were nomin:ted and appointed to the 1nd office then vacant, 


by the ſud V. F. knight, then being high admiral of Pug— 
land, by his decd fealed with bis feal, to have to them for the 


term 


[ 152. b.] 
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Dier, 130, 


Aſſize in Midd'. 


The abſtract of this 
caſe ante, fol. 149. a. 
pl. 81. and Benl. 50. 
8. G. 


Co. Lit. 164, 5. 8. Co. 


47. b. See 114. b. pl. 
63. of Ph. lazer. 

2 Init. 472. 

Codb. 48. 

2. Brownl. 11, 12. 
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2, Leon. 114, 115, 
3. Cro. 110. 
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Ante, 150. b. 


T 153. a. ] 
Ante, 141. 149. 
LSalk. 465. 11. Co. 3.] 


Dier, 114. b. 276, 7. 
1. Rol. Rep. 10. 
Dier, 325. b. 156. 


F Bul. Ni. Pr. 76. Cro. 

Eliz. 336. But here it 
feems he ought to make 
title. 1. Sid. 73. 4- 
Mod. 273. ] 


153. b. 


Dier, 132. 137. a. 


L Booth Real Act. 213. 
1. Reeve's Hiſt. of Eng. 
Law, 336. ] 
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term of their lives, and the life of the longer liver of them, 
by reaſon whereof the ſaid &c. afterwards, to wit, on the ſaid 
20th day of Auguſt, in the 28th year aforeſaid, took upon 
themſelves the ſaid office, and the exerciſe thereof, by virtue 
whereof they were ſeiſed thereof in their demeſne as of 
freehold, according to the ſaid cuſtom of the court aforeſaid, 
And they found the death of J/atkins and the ſurviving or 
Hunt, by reaſon whereof the ſaid Hunt took upon him the 
ſaid office, and the exerciſe of the ſame, and was ſeiſed 
thereof in his demeſne as of frechold according to the cuſtom 
of the court aforeſaid, until the ſaid Allen him thereof diſſeiſed, 
and they aſſeſs damages &c. and becauſe Eliſdon was not 
concerned in the ſaid diſſeiſin, &c. (11) And it was moved 
in arreſt of judgment that the form of the title is not good, 
becauſe no place is alleged where the nomination and affign- 
ment was made to the plaintiff of the office by V. F. or 
where the plaintiff took upon him the office and the exerciſe 
thereof. Allo, becauſe the verdict does not ſupport the title 
of the plaintiff as it is made, becauſe it is found that two 
perſons were aſſigned and nominated where the preſcription 


is that gu-elibet hujuſmodi perſona quæ c. ſo intendible of a 
{ingle perſon to be officer, and not of the plural number; 


thus the verdict varies from the preſcription, which ought 
to be taken ſtrictly, s. ſingularly. Alſo becauſe his title, 
which is matter in law framed by the plaintiff himſelf for his 
own matter, is not maintained by the ſurvivorſhip, where the 
title is of an appointment of one, and the verdict found of 
two, and ſo * in effect a departure from the title. Alſo the 
nomination and appointment is found to be by deed with 
an habendum in it for the term of their lives ut ſupra, where 
the preſcription is to be intended by parol only, and without 
any limitation of the eſtate; and then when the jury ſay «by 
« reaſon whereof he undertook the office, &c.“ this ſhall be 
intended by virtue of which deed with the habendum, which 
is their own finding, and not the appointment, which is 
intended in the preſcription. (12) It ſeems to me that the 
verdict does maintain the title ; and as to the firſt exception 
that is frivolous, becauſe the aſſize is a jury at the firſt day, 


M. 38. and 39. Eliz. B. R. Error by h F/awecr v. Rigden, where aſſize was brought againſt 
A. and three others, 4. made default, and the afſize was awarded againſt him by default; 
and it was found that the three others diſſeiſed the plaintiff, but that A. was not concerned 
in the diſſeiſin; and holden by three Juſtices, Porf am being abſent, that it is a good verdict 
2s to A. and judgment given therevpon. 


and 


* 


Michaelmas Term, 4. and 5. Philip and Mary. [ 153. b. 1 


and they inquire of all things which prove and maintain the 

matter of the diſſeiſin. As the aſſize of rent- charge in 

29. A [ 157. pl. 6.] taken by default, the plaintiff made 

title to the rent by deed bearing date in a foreign county, 9-E-4. 49. * 
and good; allowed, 7. H. 7. [q. a.] by Huss EY and KEBLE 
and alto it ſhall be intended that the appointment and 
aſſumption were in the ſame county where &c. And all the 

other Judges agreed to this. (13) And as to the nomination 

and appointment found by the aſſize to be by deed, that is 

good enough, becauſe the cuſtom is not altered by this, but 

well affirmed, although by the cuſtom it would have been 

good by parol, for a man may ſpeak by his deed and writing 

as well as by his mouth ; and therefore ſee 35. H. 6. [ 12. b. 0 7 

pl. 20. ] in the caſe of the preſcription in a writ of annuity, 

and 21. H. 7. [F. a.] of a covenant to find a chaplain accor- 

ding to a cuſtom. And as to the habendum to them for the 4. co. 29. Plow. 141. 
term of their lives, and the life of the longer &c. that does 9 Avowry, 95 
not alter the matter, becauſe their intereſt is by the cuſtom, 

and not by this limitation. So if a man aſſign dower to his 

wife dowable by deed habendum for the term of her life 

rendering rent, this is void as to the habendum and reddendum, 
becauſe ſhe is in by her huſband, of whoſe endowment &e. 
(14) Alfo 15. H. 7. [ 14. a. pl. 5.] rent aſſigned by one [x6. Vin. Ab. 273,1 
coparcener by deed to the other coparceners for owelty of 
partition, they ſhall not be joint-tenants, but coparceners of 
this rent, &c. whereto all the other Juſtices agreed as to 
theſe exceptions. Alſo ſome thought that the ſurvivorſhip 
ſhall well maintain the immediate and ſole appointment and 
nomination to Hunt, as he has declared upon it, and divers 
caſes prove it, as the waſte in 46. E. 3. [17. a.] the 
formedon by him who is heir in tail to a remainder executed, 42. g3. 35. H. 6. 31. a 
Ke. Alſo 16. Lib. A. [48. a. pl. 19.] of the voucher of a N E 8 
record traverſed, and no failure thereof. Alſo the plea of Dier, 225. a. Plow. 
outlawry in 7. H. 4. [I. b. pl. 6.] at the ſuit of J. S. when 4 3 „ 
it was at the ſuit of V. B. and 36. H. 6. [ 2. pl. 2.] of a H. 6. 4, 5, 6. 2c. E. z. 
recognizance alleged ſimply, and traverſe of the record, and . 


the recognizance certified with a condition, &c. (15) But 


1. Inſt, 169. b. 


(13) E. 38. Eliz. C. B, + Sheldon v. Hodges. Per Cur'. Compoſition by deed does not 
determine a preſcription, if it agree with the preſcription ; and yet if A. Have + comme n or 
luch ſort of thing by preſcription, and take a grant thereof of the king by patent, or of 
another by deed, this determines the preſcription by eſtoppel, 21. H. 7.5. a, B. N. C. 206. 
LA. Com. Dig. 470.] 

+ Orig. ad loft common, ac, 


Ff all 


* [ 154-2.) 


6. 8. 9. 18. E. 4. 8. 28. 
1. and 11. 7. b. 18. Aſſ. 
18. 


[ 1. Show. 289. 11. Co. 
3» 4 3. Bac. Ab. 737. 


1 H. 7. 29. 


6. H. 7. 41. 5. Co. 
19. 
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all the doubt of this caſe depends upon the preſcription 
above, and upon the intendment and conſtruction of theſo 
words * guelibet huj uſinodi perſona Sc. And therefore in 
the conſideration of the title there appears an office which is 
entire, and more conveniently may be filled and exerciſed by 
one perſon, for the regiſtering and enrolment of acts may be 
better performed by one perſon than by two, or more; alſo 
one perſon may better have the cuſtody of the regiſter and 
acts. Alſo, there is one donor of the office, and one perſon 
taker, and this by a cuſtom uſed and approved of, which 
implies that one perſon was ſufficient for the exerciſe of this 
entire office. Then it is to be ſeen how this word quelibet 
ſhall be underſtood, and alſo the adjectives and acceſſories, 
g. hujuſmodi, que nominata, aſſignata, aſſumens in ſe, to enjoy 
the eſtate of freehold in the entire office with all fees, profits, 
&c. And all theſe have relation to their ſubſtantive, perſona. 
And perſona is defined by Calepine from the opinion of the 
philoſophers to be nature rationalis individua ſubſtantia, et 
non in univerſalibus, ſed in ſingularibus tantum perſona dici 
poteſt, et de nulla alia creatura dic: poteſt quam de homine vel 
angelo Then quelibet ought to be referred to its ſubſtantive, 
and ſhall be intended of many ſingulars in ſucceſſion, and 
not conjointly, becauſe it refers to the time paſt, and to the 
uſe and cuſtom uſed and approved of, that is, one fingle 
perſon cannot have two names of baptiſm, nor can be 
deſigned at twice, but at once only, as ecce homo, Ec, So 


the other adjectives, &. And yet ſometimes the word 


guælibet is univerſal ; as Auſonius, 
Quælibet hic vanas tempore cogit opes. 

Alſo the ſtatute of charta de foreſtd, c. 16. Duilibet fareſ- 
tarius. And the ſtatute of Merton, c. 9. [10.] Quilibet 
liber homo, &c. And a cuſtom ought to be expounded ac- 
cording as it has been uſed and ſtrictly; wherefore, &c. 
And STAMFORD/ was of the ſame opinion: but BROWNE 
and BrooKE, Chief Juſtices, ? contra, s. that quilibet is 
collective and underſtood of many, &c. See antea, fol. 


{149. a. pl. 81.] 


M. z. and 4. Ph. and M. Rot. 483. S. C. in Benloe [ 50. pl. 89.], who reports, that 
becauſe the plaintiff could not prove the grant of the ſaid office made to two perſons, but 
only to one, his writ was abatcd. 


Huggard 
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Huggard againſt Knevit, Knight. 


(16) IN a writ of entry in the per brought by Huggard 
againſt Knevit, knight, of the manor of Bokengam, 

&c. an eſloign of ſervice le Roi in parts beyond the ſea was 
caſt for Knevit on the octave of the Holy Trinity laſt paſt 
by Anthony Kneuit. And he had day by eſſoign until the 
morrow of Saint Martin; and whether day to bring in the 
warranty for the eſſoign ſhall be given to the ſaid eſſoigner 
or to the tenant himſelf was much debated. And alſo 
whether the warranty ſhall be to warrant the abſence of the 
party on Monday the marrow of the oftave of the Holy Trinity, 
becauſe the octave was Sunday, and not a dies juridicus, “ as 
the Regiſter fol. 19. a.] of the writ de warr. diei is, or 
generally of the oftave of Trinity, was moved. And alſo 
concerning the form of the warranty ; and whether it ſhould 
be letters patent directed to the Juſtices of the bench, or 
a writ cloſe. And whether it ought to recite the effoign, 
and that the eſſoigner was ſworn becauſe the eſſoigner ought 
to ſwear to the truth of the efloign, quere, for the precedents 
are rare: and note the tenor of the warranty of ſervice le Roi 
in the writ of eſcheat, M. 35. H. 6. entered Rot. 503. and 
is in theſe words as follows: (17) “ To our juſtices of. our 
« mon bench greeting, Inaſmuch as Edmind Abbot of 
« Weſtminfler ſueth an action hanging afore you againſt 
« JJ. S. yeoman of our buttery, and in the proceſs by the 
« [ame abbot taken againſt him, he was efſoigned being in our 
&« ſervice at the quinſieme of Eaſter laſt paſt, and I. Efthorp 
« being eſſoigner ſuppoſed and ſworn that he was ſo; We 
« therefore certify unto you that the ſame M. was in our 
« ſervice afore the ſame quinſieme, and at the ſame quinſieme, 
« and every time ſithence. Given under our privy ſeal at 
« Coventry the twelfth of October in the five and thirtieth year 
And this warrant was holden and ruled 
inſufficient; and by good adviſement the following form was 
deviſed for Knevit, s.“ The king and queen to their Fuſtices 
« of the bench greeting, Know ye, that T. Knevit, knight, was 
in our ſervice by our order in parts beyond ſea on the oftave 
of the Holy Trinity laſt paſi, fo that at the ſaid oftave he 
could not appear to the plaint which is before you by our 
writ between O. Huggard, eſq. demanduant, and the ſaid 
Ff a EI oo 


&« of our reign.” 


cc 
CC 
.Cc 


« 


[ 154 a. ] 


Whether, in effoign pur 
ſerwice le roi, the day to 
bring in the warranty 
ſhall be given to the 
eſſoigner, or to the party 
eſſoigned: 

Whether the abſence 
worranted ſhall be on 
Monday the morrotu of the 
oftawe of the Holy Trirityg 
or on the ocr̃awe generally, 
which is Sunday : and, 
Whether the warrant 
ſhould be by writ cloſe, 
or letters patent, and 
ſhould recite the c ſſdign, 
and that the effoigner 
was ſworn or not, gu. 


[ 154. b.] 
1. Rol. Ab. 827. 
7. H. 4. 5. 
Nat. Brev. 17. F. 12. 
H. 4. 16. 5. 6. E. 4. 
70. 16. 19. 25. H. 6. 
51. 2. 


[2. Inſt. 314. 555. 
Booth. Real Act. 15. 


10. Vin. Ab. 196. ] 


Nat. Brev. 17. 


{ 154 b.] 


If land holden by 
knight-ſervice be grant- 
ed to ene in tall, re- 
mainder to the king, the 
iſſue ſhall not be in 
ward to any body, for 
by the king's acceptance 
of the remainder the 
ſeigniory is extinguiſh- 
ed. 

Co. Lit. 152. 2. Co. 
92. b. 3. H. 6. 1. a. 
a. Roll Ab. 514. 24. 
48. E. 3. 6. 5. 9. 15. 
E. 4. 13. a. N. B. 142. b. 
Dier, 10. a. 

{ Gouldſb. 149. pl. 73. 
But by 12. Car. 2. c. 24. 
wardſhip with all the 
feudal ſervices is abo- 
liſhed. ] 


*[ 155.4.] 


Blander ſpoken of the 
king is puniſhable under 
Weit. 1. c. 34. only, and 
not under 2. or 12. R. 2. 
which extend only to 
great men, nobles, &c. 
Indictment for ſuch of- 
fence contra formam di- 
werſorum flatutorum, and 
without ſaying whereby 
ſcardal might grow, Sc. 
1s good. 


Jenk.Cent. 5.c.55.S.C. 


[ 2. Hawk. P. C. 349. 
$58: ] 
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« J. K. tenant of the manors of B. and C. with the appurte«. 
« nances, at which ſaid oftave the ſaid T. was eſſoigned of our 
« ſervice by A. B. and therefore we command you that the ſaid 
&« T. be not put in default becauſe of his abſence at the ſail 
« octave, nor be in anywiſe damnified. Witneſs ourſelver 
« tc,” 


— —o——— ..... — —— ä— 


Between Our Lord and Lady the King and Queen 
and the Cardinal Archbiſhop of Canterbury. 
(18) LVD was holden of the archbiſhoprick by knight. 

ſervice; and in the time of Edward 3. this land 
was given by fine to one Strangewaies in tail, remainder in 
fee to the ſaid king E. 3. The tenant in tail died, his iſſue 
within age: gare, Whether he ſhall be in ward to the Car- 
dinal? And it ſeems not, by SAUNDERS and others, if the 
king will aſſent to that remainder, becauſe the tenure and 
ſervice above are gone and extinct by the fee-ſimple to the 


king, who can hold of none, and fo the iſſue in tail ſhall be 
in ward to no one, - 


——— e:. — 


® Oldnoll's Caſe. 


(19) MJEMORANDUM, That one Oldnoll, yeoman d 

the guard, was indicted this Term for horrible 
and ſlanderous words ſpoken of the queen, declared and 
ſpoken more than three months paſt before the indictment, 
againſt the form of divers ſtatutes, without mentioning any one 
in particular, and without mention of theſe words in it, 5. 
* whereby ſcandal might grow in the kingdom between the 
« lady the gueen and the great men er her people, Sc.“ and 
being arraigned thereon was convicted: and what judgment 
he ſhould have, 3. whether he ſhould be impriſoned and kept 
in priſon until he ſhould find in court him by whom the 
words were | hr{t ] moved according to the ſtatute of Ii esl. 1. 


[3- E. 1. ] c. 34. or according to the ſtatute 12. R. 2. c. 11. 


(19) Eaft. 3. H. 4. Rot. 12. B. R. Wiftminfler, John Sparbam, of Cardiff in Wales, was 


adjudged to be 
he kung. 


hanged, drawn, and quartercd, for ſcandalous words 


togetlier with Trix. 3. H. 4. Rot. 4. Nich. Low:b, for falſe and diſhonourabfe words againſt 


ſpoken againſt tlie king; 


that 
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that is to ſay, that he ſhould be puniſhed by the advice of 

the council, notwithſtanding the ſtatute aforeſaid and the 

ſtatute 2. R. 2. [ ſt. 1.] c. 5. was much doubted and de- 

bated; for the puniſhment of the ſtatute 1. & 2. P. & M. 4. Co. 12. 

Lc. 3. ] he cannot have, becauſe the time is paſt, &. But at 

length, after great conſultation and comparing of the ſaid 

ſtatutes, 2. Weſt. 1. and R. 2. it was agreed by the Judges 

and SERJFANT BROWNE that he ſhould undergo impriſon- Co. Magn. Chart. 22. 
ment, and be fined at the king's pleaſure, till he hath found 7*- Co. 133. 

his ſurety, &c. according to Ve. 1. and not according to 
the judgment or advice of the council, &c. for that is when 
the flander touches the nobles and great officers expreſſed in 
the ſtatutes 2. and 12. R. 2. and extends lower to the com- 
mons and people, and not to the + king, for he is an excepted [ 2. Inſt. 225. Crompt. 
perſon, and not implied in theſe words, “ the high or great * 

tc men or nobles, &c.”; wherefore, &c. 


2, Co. 46, b. 


+ With the civilians the king is reckoned among the nobles. Dr. Ridley, fo. 93. 


— ——————— —  — ——— 


Tyrrel's Caſe. In Cur' Ward”. 
(20) SFANE TYRREL, widow, for the ſum of four hun- Bargain and fale for a 


dred pounds paid by G. Tyrrel her fon and heir br gh ny 


apparent, by indenture enrolled in chancery in the 4th year of bargainor for life, re- 
of E. 6. bargained, ſold, gave, granted, covenanted, and con- rr 
cludgd to the ſaid G. Tyrrel all her manors, lands, tenements, the right _ * the 
Ke. to have and to hold the ſaid &c. to the faid G. T. and zg vd, any oat 
his heirs for ever, to the uſe of the ſaid Fane during her life, che land in fee. 
without impeachment of waſte ; and immediately after her Ayres you, } 1 
deceaſe to the uſe of the ſaid G. T. and the heirs of his body A. Bendl. 28. 
lawfully begotten; and in default of ſuch iſſue, to the uſe of 
the heirs of the ſaid Fane for ever, Quære well whether 
the limitation of thoſe uſes upon the habendum are not void 
and impertinent, becauſe an uſe cannot be ſpringing, drawn, B. N. C. S. 284. 

or reſerved out of an uſe, as appears prima facie? And here 5. El. 235. a, 1. Co. 
it ought to be firſt an ule transferred to the vendee before 37. 

that any freehold or inheritance in the land can be veſted in 

him by the inrollment, &c. And this caſe has been doubted 

in the Common * Pleas before now: ideo quere legem. But | 155. b. J 


all the Judges of C. B. and S Aux DERS, Chief Juſtice, Crompton's Courts, 
thought that the limitation of uſes above is void, &c. for 53 51 4 
144 ſup- 


Uſes void by 27. H. 8. 
Dier, 114. 8. 146. 312. 


IL 155. b. ] 
Raſt. Inrolments, 2. 


[| 1x. Wood Conv. 706. 
711. Shep. Touch. 223. 
484. Gilb. Uſes, 194. 
1. Caf. in Chan, 114. ] 


A deviſe of lands devi- 
ſable by cuſtom, holden 
in capite by knight-ſer- 
vice, is gocd againſt the 
heir ſor the whole. Qu. 
as to the king's ward- 
| Chip and primer ſeiſin 


(4). 
Pal. in Keilway, 205. b. 
Pl. 9. 


[ See Hargrave's note 
(4) to | Co. Lit. 111. b. 


3. Co. 35 a. 9. 133. b. 
Mo. Rep. fol. 54. a. that 


may. Dier, 229. 
Dier, 56. a. 50. a. 


20. El. Bendloſe, 29. 
Mo. 70. 
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ſuppoſe the ſtatute of Inrollments ſ cap. 16. ] had never been 
made, but only the ſtatute of Uſes, [cap. 10.] in 27. H. 8, 
then the caſe above could riot be, becauſe an uſe cannot be 
ingendered of an uſe, &c. See M. 10. & 11. Eliz, 4 fol. 


Clarves' Caſe. 


(21) "PENEMENT'S deviſable in London came to the 

hands of king Henry 8. by the diſſolution of the 
abbies, and afterwards the king granted them by patent in fee to 
hold in chief by knight-ſervice. Quære Whether the patentee 
may deviſe the whole by his teſtament or laſt will in writing, 
or only two parts? And it ſeems, that if his heir be within 
age the king ſhall have the third part in ward by reaſon of 
the ſaving in the act of 22. [ 32. H. 8. c. 1.]; but if he be 
of full age, guære Whether he ſhall have the primer ſeiſin of 
the third part againſt the deviſee by reaſon of the ſaid faving ? 
But it ſeeins that the heir after his full age ſhall be bound for 
the whole: for there are no words expreſſed in the ſtatute 
to reſtrain the will of lands which were deviſable by will be- 
fore the act. Quære bene. And this queſtion was put by the 
Attorney General T, 4. & 5. P. & A. to the Board of Ser- 


jeants Inn, and again in the court of wards Eaſter, 5. Fliz. 


for Charles Clarves; and it was holden clearly that the de- 


viſe is good for the whole againſt the heir, but pernaps not 
againſt the queen for ward or primer ſeiſin. | 


Fafl. 6. Fliz. The ꝙ Skinners of London's Coſe, and $ Clarton' Ciſe, 16. Els. Eaſe. 


accord”. 


= —— > — 


(a) But now 12. Cur .2. c. 24. which abo- | free and common {ccage, lands in fee are all 


_—— 


* 
6 * 


— - — ä—ͤ—ä— — — —ö OO ͤævů—ñ—k 


CO — — 


liſhed ail the conicquunces of feudal re- devitable, with the ſolemnitics required by 
nures and ſcrvices, having turned ail into | 29. Car. 2. c. 3. 


* 


Upon an office ſtating 
de qu?9 * 4 euit us f. . 
menta tenentur, wil per 


ua /ervitia juratores i71.,- upon an office Which has the words “/ what perjon or per- 
„ 


(22) [ N the court of wards it was moved as a great doubt, 
Whether the writ of melius ingurrendum be grantable 


(22) Note, That the ancient courſe of the exchequer was, if it was found by office that 


A. B. was ſeiſed of te. 


ments but of what perſon or perſons they arc ignorant, that a com- 


m {lion ihouid iſſue to enquire certainly &c. and if it was found that it was of J. S. then 
the party had an rr le main. But if the office found tenure of the King, but by what 
ſervices &c. 17xtrarn;”, this is good for the king, and the beſt ſhall be intended for him, 5. in 
cafi e. But now in theſe caſes a melizs 7nquirend” thall be awarded by the ſtatute aforeſaid, 


See 1. Inſtit. 77. b. 


cc ſons 
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« ſons the tenements are holden the jurors are wholly ignorant, 
« or by what ſervices the jurors are ignorant” by the common 
law, although it be recited in the ſtatute 2. E. 6. c. 8. that 
the ancient common law was ſo; for ſeveral were of opinion 
that by the common law ſuch office was ſufficient to give 
title to the king, and by the Regiſter [293. a.] the melius 
inquirendum is awardable in theſe two caſes, 3. where the 
jury find that the tenements are holden of the heir of J. S. 
without ſhewing the name of the heir; and where they find 
the heir to him who dies on the motner's fide, but who is heir 
on the father's ſide they are ignorant; in which caſe who is 
the next heir is not found: and alſo where the tenure of what 
perſon or perſons is not found; and alſo where the value was 
too ſmall, &c. But as it ſeems by reaſon of the ſaid ſtatute, 
which has [& 12.] a proviſo that faves offices and inquiſitions, 
titles, and the intereſt of the king and every perſon * accrued 
before the 20. day of March then next &c. as if the act had 
not been; therefore by the better opinion no melius ingui- 
rendum ſhall be awarded at this day upon any ſuch ancient 
office found and returned before the ſtatute, but the party 
ſhall be put to his traverſe. (23) But SAUNDERs, G F. 
? contra; and that there was a precedent to the contrary in 
the time of Lord Portman. 

There was alſo another queſtion in the court of wards : 
If the heir be found by office of the age of fifteen years, and 
when he comes to the age of twenty years he is found by 
ætate probandg of full age, which is falſe in fact, in this caſe 
the king has no remedy ; but he ought to make livery to the 
ſubject de jure by SAUNDERs, DYER, and the King's Ser- 
jeants, but KEIiLway and the Maſter of the Wards ? contra. 
See ſtat. 2. E. 6. c 8. which gives a traverſe to the heir 
at his full age in fact, although he be under by tie office. 
And afterwards BROO KE, C. J. of the Bench, STAMFoRD, 
BAKER, and divers otners thought, that weighing the words 
of the ſtatute [& 4. & 5.], $5. © at his very full age indeed, 
he ſhall have the ætate probandd and if it be granted before, 
a traverſe by the ſtatute ſhall be admitted; and it was ſo 
ruled at lengrt.., as I believe, See Trim, 2. H. 7. | 12. b. 


pl. 14. J Traverſe in the caſe of Higf-1de concerning the 
caſe above De melius inguirend', where the ofiice was found 
as the report is, the ſaid manor of E. in the county of 
Warwick was holden as of the honour of Hinton, but by 
the 


Ff4 


 [155-b.] 


rant, found beior. 2. 
Edw. 6. c. 8. a Mel 
inguirendum ſhall not ſ- 
ſue, but the party is put 
to his traverſe. 


Dier, 161, 162. 292. 
8. Co. 168. 4. H. 7. 16. 


2. Inſt. 692. B. N. C. 
141. Dier, 396. Fitz. 
255. 11. H. 8. Ciro. 


199. 


[ 156. 4. 1 


If the heir be ſound by 
office fiftcen years old, 
and when he is twenty 
is falſcly found by an 
ætate probands of full age, 
the king is without re- 
medly. Where it is tound 
that he is of fewer years 
than in truth he is, he 
may traverſe it; or when 
he comes to his very full 
age, may have an ætate 


Probandã by the ſtatute. 


{ 156. 6 } 


Gift to A. for life, re- 
mairdcr to the r głt bars 
male of the Lody of the 
donor, remainder to his 
right heirs for ever; the 
donor dies, leaving iſſue 
two ſons ; A. des, and 
the eldeſt ſon enters and 
dies alſo, leaving ifTue a 
daughter; ihe ſhall have 
the land, and not the 


uncle. 


D Benl. 47. S. C.] 
1. And. 3. S. C. 


Co. Lit. 22. b. 26. b. 23. b. 
Hob 30. 1. H. 5. 8. b. 
Bendl. c. 12. 
2. Leon. 25. 
Bendl. 31. 1. Co. 102. 
B. N. C. 302. 


Ab. 415. 


340. 705. 


17. Z. Tayle, 23. 2. 
E. 3. 21. 4. E. 3. 125. 
12. H. 8. 2. 


*[ 156. b. 


Fitz. 6. b. 82. 
83. b. 8. El. 247, b. 
Plow. 6. b. 


Lit. ſol. 6. 
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the ſervice of the ſixth part of a knight's fee, where by 2 
ſearch of the record thereof in chancery (which ſee in the 


following year [ 17. b. pl. 3. ] a writ de melius inguirend 


iſſued out of chancery on account of the incertainty of the 
inquiſition, becauſe it was not found of what perſon or per- 


ſons that tenure was, nor who was the lord of the honour of 
Winton ; therefore &c. 


„— 


— 


Greſwold's Caſe, 


(24) ONE Richard Greſwold, ſeiſed of land in fee, gave 
it by deed indented to one 4 for the term of his 


life, remainder thereof to the right heirs male of the body of 
the ſaid Richard the donor, lawfully begotten, remainder thereef 


to the right heirs of Richard for ever. And afterwards the 
donor had iſſue two ſons, and died; and then A. the donee 
for life died, the eldeſt ſon entered, and had iſſue a daughter, 
and died without iſſue male ; Whether the daughter or the 
brother ſhould have the land was demurced in law, in treſpaſs; 
and the caſe was well argued at the bar by all the ſerjeants. 
And two points are to be conſidered, s. Whether this limi- 
tation of the tail be good, or not? and then admitting it to 
be ſo, when the tail once began and veſted in poſſeſſion in 
the eldeſt fon, when he died without iſſue male, Whether the 
tail be ſpent, or ſhall revert back to the younger ſon ? as the 
caſe of one Raberge was in 1.2. & 4. E. 3. [ 2. E. 3. 1. 
pl. 1.—2. & 4. E. 3. 50. b pl. 47.] And note for this 
Littleton in the chapter of Fee-tail [S. 30. ], where * land is 
given to the ſon, and to the heirs of the body of his father 
(then dead) begotten, this is a good tail in him; but quere 
whether his younger brother (if he have one) ſhall inherit. 
(25) Alſo in the chapter of Eſtates Conditional & 352-3 }, 
where the condition 1s, that the feoffee ſhall give the land to 


the feoffor and to his wife, and to the heirs of their two 


bodies begotten, who have iſſue and die; and the feoffec 
makes a gift to the eldeſt fon, and the heirs of the bodies of 
his father and mother begotten ; this is a good performance: 
but guære whether the younger ſon (if there be any) ſhall 


(24) Trin. 2. & 3. Pb. & M. Rot, 20. E. Bendloe E. z. & 4. Pb. & M. Rot. 681. Bendl. 
[ 49. pl. 87 Adjudged that the limitation over of the remainder to his right heirs male 
was void, iwaſmuch as the litaitation in fee was alſo to his right heirs. 2dlv, The eſtate is 
determined by the death of the eldeſt ſon without iſſue walt, inaſmuch @s it was veſted in 


him at Grit. 


inherit. 


(26) 


Rot. 


Gen 
the c 
upor 
20. 
coui 
witt 
iſle 
rect 
ſuc 
and 
Fe: 
cor 
be: 
del 
ye: 
ciſ 
ſin 
bas 
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:nherit. And it ſeems to me he ſhall be inheritable by this 
ſpecial form of the gift, and that the donor in his formedon 
in the reverter ought to ſuppoſe that after the death of the 
eldeſt ſon who was the donee, and one J. his ſon (if he had 
one) it ought to revert to him, inaſmuch as the huſband and 
wife died without heir of their bodies from them iſſuing, and 
not the firſt donee. And of this opinion alſo was SAUNDERS, 
C. J. But BRowNE and BROOKE @ contra in this point, 
and alſo CATLYNE and SERJEANT BROWNE, but STAM- 
FORD ? contra. But it ſeems that the limitation of this re- 
mainder in tail is void, becauſe the donor cannot make his 
own right heir a purchaſer without parting with the fee- 
ſimple out of his perſon ; and for this ſee 4. H. 6. [ 19. pl. 6.] 
in Champernon's caſe, Therefore for one cauſe or the other 
the Judges were againſt the tail, and with the heir general, 
and it was ſo adjudged. 


Lucas againſt the Biſhop of Ely. 


(26) M EMORAND UM, That in this Term I in- 
ſpected a certain record of Hilary Term 16. Hen. S. 

Rot. 135. whereby it appears, that Lucas who was Solicitor 
General in the time of Henry 7. brought a writ of annuity in 
the county of Cambridge againſt the biſhop of Eh, and counted 
upon the grant of his predeceſſor bearing date 21 Auguft 
20. H. 6. and made at Eh, of the office of ſteward of all 
courts and leets of all manors and lordſhips of the biſhop 
within the counties of Cambridge and Huntingdon out of the 
iſle of Ely, habendum for the term of the life of the ſaid Lucas, 
receiving yearly for the ſaid office of the ſaid biſhop and his 


(186. b.] 


1. Rol. Ab. 84 1. 827. 


Dier, go, 


[ 2. Mod. 211, Co. Lit. 


299. b. Mr. Butler's 
note (1). ] 


B. N. C. 187. 42. Aff. 
2. 1. H. 5. 8. b. Dier, 
9. a. 69. 163. 4. H. 6. 
19. Gard. 50. Bro. 
Done & Remainder, 15. 
14. H. 4. 32. a. 41, 
E. 3. 24. b. 43. E. 3. 
12. b. 14. El. 309. b. 
7. EL 237. b. 3. El. 
199. a. 2. Co. 7. 91. 
Bro. Eſtates, 2 3. 66. 


[ 4. Bac. Ab. 298. 
Black. Rep. 22. ] 


Though the biſhop ob 
Ely be a party, his bai. 
liff of the iſle may claim 
cognizance. 

In pleading his title by 
the ſteward of a manor, 
that be kept the courts 
is ſufficient, without 
ſhewing ary ingroffing of 
the roils. And it ſeems 
he ſhould ſhew a tender 
of his ſervices to each 
ſucceeding lord, ſince it 
is iſſuable that ſuch @ 
ſucceſſor did not cxo- 
nerate him. 


ſucceſſors during the life of the ſaid Lucas forty ſhillings of Ml 


and in his manor of D. in the ſaid county of Cambridge at the 
Feaſt Xe. And that afterwards one R. Prior &c. and the 
convent on the 23d day of Auguſt 21. H. 7. by his writing 
bearing date the ſame day in the 20th year aforeſaid, and firſt 
delivered as their deed &c. on the ſaid 23d day in the 21ſt 
year &c. ratified and confirmed &c. and ſhewed that he exer- 
ciſed the office and kept all the courts and leets of all and 
ſingular the manors by a certain ſufthcient deputy for five 
years according to the form and * effect of the ſaid writing 


without 


[157-2 ] 
2. Inſt. 233. b. 


12. Keb. 4. 26. 1. Sid. 


283. Carth. 109. 1. 


Ld. Ray. 427. Salk. 
183. 


6. 9. H. 7. 10, 11. 22. 
Aſſ. 14. N. B. 26. a. 


{ 5. Bur. 2820. 1. Black. 
454- 2. Com. Dig. 609. 


1. Rol. Ab. 492. 8. 10. 
35. H 6.20. b. 7. 54.4. 
34. AM. 14. 8. H. 6. 
19. b. 2. 12. 21. E. 4. 


19. 17. 47. 12. H. 4. 
14 4. 


9. H. 7. 11 4. 8. E. 3. 
3. 1. Sid. 283. 


18. E. 4. 9. 4. 


3. Co. g. 
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without ſhewing any engroſſing of the rolls; and that after- 
wards the biſhop diſcharged him, g. exonerated and prohi. 
bited him from keeping any more courts, &c. although he 
was ready to have done it, if &c. And ſhewed further, that 
for divers years fince the biſhop had withdrawn the an- 
nuity, &c. (27) And the biſhop came by his attorney, and 
made no defence, but one John Hind ſteward or bailiff of 
the faid biſhop of his liberty within the iſle of EH came] 
and claimed cognizance of this plea to be holden before him 
at Ely, and averred that Ely was within the iſland aforeſaid; 
and thereupon the plaintiff was demanded if he had or wiſhed 
to ſay any thing wherefore the cognizance ſhould not be 
granted, who ſaid he had not. And becauſe the ſaid now 
biſhop brought into court the letters of Edward 4. reciting, 
that in the time of H. 2. before SETON and Others, Fuftices 
in Eyre in the county of Cambridge in the 56th year of his 
reign, all writs ſued out againft the then biſhop of Ely, and 
any of his men whatſoever, and others following their right 
within the iſle of Ely, were delivered to . V. ſteward &c. 
and this liberty allowed before tnem; and alſo this liberty 
was again allowed in the time of E. 3. as by the record 


thereof ſent to the Juſtices here by the king's command fully 


appears; therefore the ſaid biſhop had his liberty in that plea; 
and note this without any words « although he himſelf be a 
« party.” And the ſteward appointed a day to the parties 
at Ely &c. And it was commanded to the ſaid ſteward or 
bailiff that full and ſpeedy juſtice ſhould be rendered to the 
ſaid parties there, otherwiſe that they ſhould return &c. 
And ſee a ſimilar matter by the ſaid + Lucas againſt the prior 
of Huntingdon brought in the county of Huntingden, Trin. 
20. H. 8. And he counted of divers priors that each of them 
exonerated and prohibited him from keeping the courts &c, 
and kept him ſo all his time, and ſhewed a tender of ſervice 
to each new prior, and the iflue was taken that ſuch a certain 
prior did not exonerate, or prohibit, priſt &c, and it was 
found for the prior &c, 


Hilary 
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Puttenham againſt Duncombe. In Cur.” Ward.” 


628) PUTTE NHAM ſeiſed in fee of the manor of 
Puttenham c. by indenture enrolled demiſed in 

fee farm to Duncombe and his heirs the ſaid manor &c. ren- 
dering a certain rent with clauſe of diſtreſs, and re-entry for 
non-payment: and by the fame indenture Puttenham cove- 
nanted and granted to * make ſuch aſſurance &c. according 
to the true intent, purport, and meaning expreſſed in the ſame 
indenture. And by another indenture bearing date the ſame 
day, P. covenanted to levy a fine of the ſaid manor &c. before 
ſuch a Feaſt &c. by the name of the manor &c. which fine 
ſhould be to the only uſe, intents, effects, and conditions 
expreſſed in the ſaid former indenture, and to none other: 
and livery of ſeiſin was made upon the indenture accordingly. 
And afterwards the fine was levied accordingly, 5. as that 
which Duncombe had of the gift of Puttenham, and releaſe &c. 
according to the courſe of fines &c. with warranty accor- 
dingly &c. Whether by this fine the rent and condition are 
clearly extinct and gone, was demurred, and well debated by 
divers &c. (29) And it ſeems that the rent is not touched 
by the fine of the land by reaſon of the former indenture, 
which ſhall rule the fine. And it is like a releaſe made by 
the lord to the tenant of the land of all the right in the land 
and ſeigniory ſalvs ſibi dominis ſus, &c. E. 11. E. 3. [ Fitz, 
tit. Releſſ. 32. ] the tenure 1s not extinct, but the annual 
ſervices only, and ſuch right as he had to the land. And 
admit that there had been an expreſs proviſo that the fine 
ſhould not extend to the rent or the extinguiſhment thereof, 
this had ſaved the rent. And in 6. R. 2. | Fitz, Eſftoppel, 
211.] in affiſe the caſe was, That a man enfeotied two in fee, 
and then levied a fine to them ſur cognizance de droit come 
ces Sc. and acknowledged the right to one as that which 
he and the other had of his gift, and releaſed to them and to 
the heirs of one, according to che courſe of fines : yet this 
doth not change the eitate by eſtoppel or other iſe, becauſe 
it ſtands with &c. And ſo it was ruled upon good delibe- 
| ration. 


I 157. b.] 

Grant of land in fee 
by indenture rendering 
rent, and re-entry for 
non payment, thegrant- 
or covenanting by a ſe- 
cond indenture to levy 
a fine come ceo, c. to 
the only uſes, &c. of the 
firſt; ſuch fine being 
levied will not extin 
guiſh the rents or con- 
ditions. | 
1. And. 18. S. C. 
3. Leon. 17. See 2. Co. 
73 a. Rol. Contin. 246. 
Dier, 311. a. 3. Keb. 
38. 537. 


{ Cro. Car. 32 1. Cro. 
Jac, 512. 5. Bur. 2787. 
See Skin. 186. & Cowp. 
600, 601. ] 


3. Cro. 285. Mo. 106, 


I4 EL 311. b. 


9. E. 3. Re'eaſe 37. 


46.8.4 $3.4. 28. 
Se 33. © : $- ©. $5 
Voucher, 108. 5, E. z. 
I2, 


7. E. 3. 68, 69. 8. H. 4. 
12.82 3. H. $. 7. & 


26.2. 15. E. 4. 28. b 
3. H. 6. 42. a. 1. H. 5 
9. a. 8. Aſſ. 33. 22 
All. 54. 
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If the conuſee of a fine 
'refuſe to take it accord- 
ing to the uſes expreſſed 
in the indenture, the 
_ ing ſhall be to the uſe 
of the convfog. 
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ration. And if the rent above be extinct, then it ſeems 3 
novel rent by the uſe ſhall be ſet up and raiſed immediately, 
&c. ſed guære inde. 

And if Duncombe refuſe to take the fine to the uſes com. 
priſed in the indahture, then the fane ſhall be only to the ug 
of Puttenham Ac. (30) And it ſeems that D. is concluded 
by the indenture from taking the fine to any other uſe than 
the indenture purports, &c. And of that opinion on Put. 
tenham's fide were all the Juſtices of each Bench; but 


- BAKER, CARELL, KELWAY, CATLYNE, WESTON, and 


General entry into the 


warranty ſhall not ex 


tinguiſh a rent which 
the vouchee hath out of 
the land. 


[ 2. Co. 734 


*[.158.a.]. 


On a writ of entry, plea 
a demiſe from A. of 
land in H. with the 
appurtenances, and iſſue 
on non demiſit modo et 
forma, the verdict found 
that A. and fix others to 
the uſc of A. were ſei- 
ſed in fee of the ſaid 
lands, and one meſſuage 
with the appurtenances 
in H. which lands and 
meſſuage were called 
and that the ſaid A. 
and the others did de- 
miſe the ſaid meſſuage 
with the appurtenances 
vallcd e Whether, as 


the Solicitor General, 2 contra vehemently. And in Hilary 


1. Eliz. T. Parre, knight, then being Maſter of the Wards, 
the decree at large is entered in the Court of Wards for 


Puttenham. 


Simile by the opinion of all the Judges of the Bench, Trin, 
23. Eliz, upon evidence to a jury of Eſſex between Tuſſer 
plaintiff and Others defendants, notwithſtanding a general 
entry into the warranty by Bradburte and his wife and the 
fee in the wife, upon a voucher in a writ of entry in the 
fe, Fe. and the iſſue was, Whether the recovery aforeſaid 
was to the uſe and behoof of the faid recoveror only, &c. or to 
the uſe alſo that a rent reſerved to the huſband and wife by 
fine before the recovery to Tuſſer by them levied ſhould bo 
aſſured to Bradburne * and his wife in fee, and not to be 
extinguiſhed ? Whereupon, on account of the opinion of the 
Court, Tuſſer was nonſuited. 


* 


Drew againſt Marrow. 
(31) PNTRY in the guibus of ſeventy acres of land, 
hve acres of meadow, and five acres of paſture, 
with the appurtenances in Halberton, The tenant pleaded 
a demiſe for life made by one 7am Crefſe as ſciſed of the 
fee-ſimple in demeſne. The demandant intitled himſelf from 
the ſaid Croſſe, and traverſed, without this that he demiſed 
in manner and form, Cc. whereupon they were at iflue. 
And the po/tea was, © that the jurors being called ſome of them 
« came, and ſome of them did not come, as appears in the 
« panel; and ſome of the ſaid jurors then appearing, Viz. 
« A B. C. D. E. F. G. H. and I. were ſworn upon that 


« jury, and becauſe of one of the jurors then appearing, 5. 


& Humphrey 


Hi 
« Hum 


«K and bi 


cc apped 
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« Humphrey Malrond, eſg. being fworn upon another jury, not expreſsly found that 
3 * the lands in demand 
« and becauſe the remaining jurors of the ſaid jury did not ce appurtenant to the 


« appear, therefore others of the by-flanders, &c. were added, meſſuage, the demiſe 


« c.“ So that three of the byeſtanders were ſworn, and _ . 


Gund a ſpecial verdict, 5. that the ſaid Croſſe and fix others Whether being joint, it 
i he a good demiſe by A. 
were ſeiſed of the tenements in demand, and of one meſſuage if not, whether good for 


: n . . a 7th part? 
with the appurtenances in Halberton, which ſaid meſſuage Werd one . 


and tenement are, and from time whereto the memory of man peared, and his appear- 


runneth not, were known and called by the name of e hs nice Lies 


$-laocke, in their demeſne as of fee, to the uſe of the ſaid by — - other 
Croſſe and his heirs for ever; and being ſo ſeiſed, the ſaid 00699 Yes" * 


Croſſe and the others at the requeſt of the ſaid Croffe, on the 8 AI. 
12th day of OHober, 16. H. 8. demiſed by Writing indented place and make up the 


the ſaid meſſuage with its appurtenances called Veſt Selaoc ke, * | of the firſt 
within the pariſh of Halberton aforeſaid ; and they prayed the co. Lit. 281, 2. 


direction of the Juſtices, whether the ſaid Croſſe demiſed the 38. H.8. Co.6. Ju- 


rors, 17. 
tenements demanded to the ſaid tenant as he hath above (3ul.xi.Þr. 300,401] 


alleged; and if it was no demiſe, they aſſeſſed the damages p1,,a. 59. 
and coſts, &, And whether upon this ſpecial verdict the 

plaintiff ſhall have judgment or not, was moved by PR1- 

DEAUX, And firſt, Whether the verdict be not erroneous, 

becauſe Humphrey Malrond, whoſe appearance is recorded, 

and not diſcharged by any challenge or other reaſonable 

excuſe by the ſtatute de Circumſtantibus [35. H. 8. c. 6.], was mb * 8 
omitted, and not one of the jurors. Alſo whether this ; 


2. H. 7. 32. a. 25. 


demiſe by ceſtuy que uſe and his feoffees together be matter P * * . 
ſuficient to maintain the iſſue for the tenant, or not. Alſo Dier, 1 3, OY 


whether the demiſe extends to the tenements in demand, by * N. C. 37. 


the name of one meſſuage, with the appurtenances called 3 


Weſt Selaocſte, when it is not expreſsly found that the land 7: Eq. Ab. 209. 1. F. 
; Wms. 603. 2. Bl. Rep. 
in demand was appurtenant to the meſſuage, &c. Allo 1148. 3. Wuf. 141. 


whether the iſſue for the ſeventh part of the land be not Torn Rep. 498.] 
ſufficiently found for the tenant. 


tt... A. —_— —— — — 4. 
—_ — — — 
* 


* White's Caſe. Diss. b. 
(32) ONE White brought treſpaſs on the caſe againſt Evidence of refuſal by 


| . . , an innkeeper to admit 
an innkeeper of Uxbridge, alleging the cuſtom of on nee eee 


| i being full, and plaintiff” 
the realm to keep ſafely the goods of his gueſts, &c. and that — 4 3 


his among other gueſts, will 

(32) John Barnbelby, cfg. impleads Stephen Wilkins as an innkeeper | 1. Roll. Ab. 2.D. 
Þl. 4. J, add Lepben ſays that he is not à common innkeeper, &c. but that the faid Johr 
| came 


— bl... :? 
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* 22 his goods were in the inn, and taken away, &c. And the 


hot -ſtolen through the defendant pleaded that they were not taken away by his 
default of the defendant 
or his ſervants. 


— —_ 18, 1 it was agreed, per Curiam, that if a gueſt come to a common 
| 2 5 innxkeeper to harbour there, and he ſay that his houſe is full 


1 4 +. 2 4 * of- gueſts, and do not admit him, &c. and the party ſay he 


te. 7. Plow. 9. b. Will make ſhift among the other gueſts, and be there robbed 
* 35 S a wr of his goods, the innkeeper ſhall not be charged, becauſe 
F. 1. fol. 4. G. 1. 8. he refuſed the gueſt. And if the cauſe of the refuſal be falſe, 


Co. 32. Keb. 74. 8 , a 
= 2; 1 | 4 5 1 the gueſt may have his action on the caſe for his refuſal. 


EI 266. b. 11. H. 4. And the evidence above well ſtands with the iſſue before 
45-2. 98. $.E.4.2.b. ; . 

39. H. 6. 19. a. 14. H. joined. Quod nota. 

7. 22. b. 22. Aſſ. 17. 

Cro. co. 


Sal. "NL Pr. 73. 1. 
Salk. 18. 1. Hawk P. C. 


452. 

came to his houſe, and ſaid that he as the eſquire of our lord the king was aſſigned (167) te 
lodge per boſpitatorem domini regis, and would there lodge; and Stephen ſaid he would not 
anſwer for his goods, nor undertake the care of them, but if he choſe to abide there, he 
ſhould keep them at his own peril, and delivered his houſe to him; and the ſaid $'4phen was 
adjudged without day, and that John ſhould take nothing by his writ. E. 3. H. 4. B. R. 
at We/#m. Rot. 28. 

The maſter may have an action if his ſervant travel, and his goods be ſtolen, and the 
judgment againſt the defendant is quod capratur (a). Trin. 1. Fac. B. R. Rot. 1 538. [Cro. 
Jac. 224. ] Biddle v. Morice. Fitz. N. B. 347, 8. [fol. 94. B.] Regiſter, 154. L104. 

Trin. 1. Car. B. R. By DODDERIDGE, if by agreement (5) three lodge in one room in an 
inn together, the innkeeper is not anſwerable for their goods, if they are ſtolen. 

If clothiers in Term come to a common inn in London, and ſtay for a week or more, 
if they are robbed they thall have their action. aft. 2. Car. B. R. | 

Trin. 1. Car. Rot. 115. B. R. Drope and Thayre's caſe [ Poph. 178.] A maſter brings an 
action on the caſe againſt an innkeeper for goods ſtolen of his ſervant out of the inn, and 
it well lies. If one fay to the innkeeper that he will return at night, and he is robbed in 
his inn in the interim, an action lies. Sr William Sand's caſe [reported in Walhroke v 
Griffith, Moor, 877. And in Drepe and Thayre, ſupra. And ſce Noy, 126. Cro. Jac. 
188. | 8 


1 —_— h —— — 
* _— 8 8 n 


Ws 


(a) The report of this caſe in Croke is | no judgment ſhall be reverſed for want of a 
the other way; judgment had been entered | mz/ericordia or capiatur, or becauſe one is 
in miſericer id, and it was there aſſigned for | entered inſtead of the other. And by 5. 
error. that it ſhould have been qo capiatur ; | and 6. M. and M. c. 12. the capias pro fine is 
but the judgment was affirmed in Cam. | taken away. See 3. Black. Com. 398. 
Scach. But by 16. and 17. Car. 2. c. 12. 


(4) Orig. S: pur affign” lodge trois rooms in | actly the doctrine laid down in 8. Rep. 33. 
un Inn enſemble. The moſt likely con- | a. and Cro. Eliz. 28 5. 
ſtruction is that above given, which is ex- 


Randal's Caſe. In the Court of Wards. 
A man having jointured 


his wite from bis rage (33) A MAN ſeiſed in fee of land in ſocage tenure aſſures 
land, and deviſed two it to his wife in jointure in the 32d year of H. 8. 
parts of aſter-purchaſed - g 

Ends holden in copuce; and eight years afterwards, 3. in the 2d year of Ed. 6. he 


purchaſes 


default, or the default of his ſervants. And upon evidence 
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purchaſes lands in fee of tenure in capite in chivalry, and of che king ſhall not have 


two parts thereof made his will and died, his heir within age. 
Whether the king ſhall have any of the ſocage land to ſupply 
the third part of the whole land that the teſtator had &c. 
quere. And all the counſellors of the court and the Judges 
thought not, unleſs any covin can be averred in the caſe, 
which cannot here, as it ſeems ; and therefore note the 
words in the ſecond article of the ſtatute of Explanations, 
4. and 5. E. 6. [34 and 35. H. 8. c. 5.] which are, “ and 
a having no lands holden by knight ſervice, &c.” See ſupra, 
142. a. 


Eaſter Term, 
4. and 5. Philip and Mary. 


Dyer's Caſe. 
EMORANDUM, That on Monday before the 


commencement of full Term, s. on the effoign 
day of the quinſieme of Eaſter, on account of the abſence 
of MoRGAN, Fuſtice, whoſe turn it was to keep the eſſoign 
in B. R. &c. I James DyER was appointed one of the 
Juſtices to hold pleas before the king and queen by letters 
patent bearing date at Greenwich on the 22d day of the 
month of April, during the royal pleaſure, and received the 
oath from the lord chancellor at his houſe near Charing Croſs, 
as a juſtice of B. R. whereby I kept the eſſoign, &c. And 
afterwards it was moved * for a doubt, Whether the effect 
and force of my firſt letters patent of Juſtice of C. B. are 
not gone, and ceaſed by this new patent? And Brooks, 
Chief Fuſtice, of the bench, BRowNe, Fuſtice, Wire, 
A. BROWN E, CATLYNE, and myſelf, thought that it is; 
becauſe the inferior authority is taken away and reſumed by 
the ſuperior; as if a benchce become void by the promotion 
of the incumbent to a biſhoprick. ( 35 ) Alſo the authority 


(34) 


(3;) KN RVIT was Chancellor and Chief Juſtice together in the time of E. 3 
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any part of the ſocage 
lands to ſupply the third 


part of the whole unlcſs 
covin be averrcd. 


3. Co. 30. b. 10. 83. b. 
32. H. 8. c. 1. Raſt, 
Wills. 2. 

B. N. C. 142. 6. Co. 
76. Dier, 366. b. 


1. Inſt. 78. a. 


[ Ante, 155. b. noig 
(a).] 


The acceptance by a 


juſtice of C. B. of letters 
patent creating him 2 
Juſtice of B. R. vacates 
his former patent. 

Jenk.Cent. 5. c. 53. S. C. 


B. N. C. 498. Latch. $2. 


Winch. gg. 98. 


[12. and 13. W. 3. c. 2. 
and 1. Geo. 3. c. 23. 
4. Car. Cro. 128. 
Jones, 192. 

3. El. 197. b. 


*f 240-8. 1 

12. El. 289. b. 

11. H. 4. 37, 8. 

27. H. 8. 15. 20. Aſſ. 
116. 233. 1. H. . 
77. a. 6. El. 228. b. 
Dr. & St. 126. 228. 
20. E. 3. Er. 250. 9. 
F 
116. 309. 569. 494. b. 
Bro. Commiſſion. 9. 14. 


3. Co. 8 8. 


[ So was LORD HARDWISEE, Caf. Temp. Hard. 364. in notis, and Lord LouGH- 


BOROUGH latcly, 


And No was Chief Juſlice of CC eas well as a Judge of i mer 


Hall. And ſce i ro. Car. 6559. But where two offices are incompatible, acceptance of the 


lecend yacates the firſt. 2. Term Rep. 81. Dougl. 398. note (2). 


2. Term Rep. 777.1 


2 


* 
— 
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—— 
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* 
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[1 59. a.] Eafter Term, 4: and 5. Philip and Mary. 


H. 7- 28. 41.44 E. 3. of B. R. drowns every other inferior authority : as if there 

4 . 360. be commiſſioners in Eyre, ſhould the king's bench come 
into that county where the juſtices in Eyre are ſitting, their 
power ceaſes. Lib. A. 27. A. 1.] And alſo it is im- 
proper that a man ſhould reverſe his own judgment, as he 
would do in this cafe by error in B. R. And the ſtile of 
B. R. is to hold pleas before the king himſelf, &c. and not 
before the Juſtices, as in other courts, where a man may 

1 have two ſeveral powers and authorities ſimul et ſemel, as 

juſtice of the peace, and Juſtice of oyer and terminer, for 
the whole ſtile is before the Juſtices &. And fo it has 
been ſeen that one has been Juſtice of C. B. and Chief Baron 
of the exchequer together, as BRoOkE in the time of 

CE. 3.5: Henry 8. and HumPHRY STARK IE, in the reign of H. 7, 
anno 1. [10. b. pl. 13.] But all theſe cafes vary from the 
king's bench, &c. Alſo if both theſe patents and authorities 
thall ſtand together, then for the ſame reafon SaunDpeRs, 
now Chief Juſtice of England, who was a Juſtice of C. I. 
before, may exerciſe both, and have, claim, and enjoy both 
fees, &c. for clearly he has not ſurrendered his firſt patent; 
and then it is not determined, except by the determination of 
the law; wherefore, &c. But STAMFORD and BENLOWEs 
e contra. 


— — — . — -  - 


| 
ö 
; 
| 
| 


A woman cannot avoid (36) USBAND and wife make a leaſe by indenture for 


a leaſe made by her firſt . 
e A pe a term of years rendering rent, the leſſee enters, 


her land, if upon her the huſband dies before the day of payment of the rent, and 
— ih 4 _ = the wife before the day alſo took a ſecond huſband, wha 


ſecond huſband accept accepted the rent at the day, and then died: it was moved 


the rent. . 
by BRowNE, whether the wife can ouft the termor, or not. 
r. Rol. Ab. 475. 2 


Rol. Rep. 132. C. Co. And, STAMFORD, and BRowNe, thought not, becauſe ſhe 


100. b. 33. H. 6. 31. | 1 1 ' 
n might have avoided the term before the day at her will and 


(36) Eaft. 22. Kl. Rot. 168 7. Holden per Cur”. that by taking a ſecond huſhand ſhe is 
concluded during rhe term. 

43. EI A Whetftone and Wentworth, Tenant for term of life, remainder in fee to n 
ſeme cyvert. Tenant for term of life lcvics à fine, the huſband dies, the wife takes another 
Huſband, and the tenant dies: the five years paſs, and the huſband dies, the wife ſhall be 
barred, and is not remedied by ſtar. 32. H. 8. c. 28. and in this caſe a diverfity was taken 
tetwcen a warranty and right to land; as to the warranty, the wife cannot be conuſant to 
avoid it, and therefore docs not ſubmit her aſſent to her huſband, and his laches ſhall not 
prejudice her: otherwiſe it is of right to land, which is manifeſt, and therefore the neglect 
of the {ccond huſband ſhall prejudice the wife. But notwithſtanding this diverſtty, it was 
adjudged that the wife ſnall be bound in this caſe; and this diverſity was cited by Nov, 
4:orney Gener.!l, in the Lex“ reading, 1632. { Ante, 72. b. pl. 3. in margine. } 


pleaſure, 


* * 


Eaſter Term, 4. and 5. Philip and Mary. 
pleaſure; which in law ſhe has teſigned and aligned to him 
who is her ſecond huſband, as if ſhe had ſaid in her widow-- 
hood to the termor; that ſhe was content to accept the rent 
if J. S. agreed theteto; wherefore; &. But Bzxooks 
J contra; therefore quezre: 


ww 


* * - 0 
* - GT ny . -- 


* Bylota again Pointel. 

INE Pointel and one Raynold: at Melcombe in the 

county of Dorſet, bought 2 ſhip and a boar laden 
with oranges and lemons of a denizen ſtranger named 
Domingo Bylota, and upon the ſaid contract they impleaded 
the ſaid Domingo in Southwark in the court of admiralty 
there, before W. Cooks, Docter of Laws, deputy or lieu- 
tenant of the admiral; And for this cauſe he brought an 
action on the caſe in London and Surrey againſt Pointel only ; 
and the writ was brought upon the ſtatute 13. K. 2. Fit. i. 
c. 5.] and 2. H. 4. [c. 11.] to anſwer as well to the lord 
the king and the lady the queen, as to the ſaid Domingo 
Bylota, reciting the ſtatutes, and in the concluſion of the 
recital it faid; that by ſuch proſecution in the court of 
admiralty he incurred the penalty of ten pounds to the lord 
the now king and the lady the now queen, and counted 
accordingly againſt Pcintel only, with a ſimul cum the faid 
Raynolds profecuted and impleaded, to wit ſingly. To this 
' writ and declaration the defendant demurred in law. And 
one point was; whether the action brought by the king and 
the party aggrieved together be good or not. And for this 
point ſee precedents accordingly, H. 6. H. 6. Rot. 303. 
and M. 31. H. 6. Rot. 31s. [A. Inſt. 138. ] and in the firſt 
year of the now queen in B. R. by SWA N TON, who ſued as 
well for the queen as for himſelf againſt Willett, &c. 


67 


159. .] 


Mar. 143. b. Pefk. 
76. F. Co. 10. 36 
H. 8. 2. 19. E. 3. Sci- 
re Facias, 119. 32. 
E. 3. Dower, 121. 3. 
Pu:ſt 272. | 
LI. Bac. Ah. 303. 3. 
Pac. Ab 308. Cowp. 
420. 482. Dougl. 50. 
CS. 16 . 
Term Rep. 86. ] 


®\' $59. D. } 
Whether an action will 
Le upon 2. H. 4. c. 11. 
againſt cne only, for that 
he, together wwith one A. 


B. impleaded in the 
admiralty court &c. 


Whether the declaration 
be good if the contract 
is not ſtated to he made 
<v:t/1n the b:dy of the 
county, ard not upen the 
Lg fea. 

Whether in a gui tam 
act.on the declaration 
may be to arſrury to the 
Hug ard the parry whe 
7 &c. Wie 


H.4. 5. P. & M. Ro. 
8:7, | 
Berdl- 58. pl. 96. and 
"S* & 71 + 4 >» 
A. Benl. 10. 

Crompton Courts, 90. 
7. Co. 2. 4. Inſt. 14m. 
10. Co. 116. 

Dier, 59. a. 367. 


[4. Lev. 398. 2. Haw: 
PL Cr. 379.1 


(37) Fin. 8. Ear. B. R. George Butler v. the Collrge of Phyſicians [Sir.W. Jon. 261. Cr. 


ar. 256.] to reverſe a judgment given againſt him in C. B. The doubt was, Whether it 
ſhould be to anſwer to the lord the king and J. S. or to anſwer to I. & who ſues as well for 
the lord the king as for himſelf. Hol BURN for the defendants (aid, that i: ought to be te 
anſwer to J. S. who ſues as well for the lord the king as for himſelf : and cited f Coke's)] 
New Entries, 167. b. Þ Sammon, and 163. b. and that the book [ Coke's] New Futties, 
166. a. is the only precedent where it is t toanſwer to the lord the king, and the party.“ 

oy, Attorney General, in affirmance of che judgment, and that it ought to be to anſwer to 
the lord the king and the prefident of the college, and that there is no other form, and that 
i is good, being an original writ. Regiſt. 189. 14. H. 7. Rouncevall [ Raſtel's] old book 
of Entries, 207. (6) 421. 145 a. 428. (a) attached &c. as well to the lord the king as o 
J. S. who ſues as well for the 4 the king &c. Judgment was aſfirmect er Curl. Poſt. 


231. [a, pl. 35.] | 


G g (38) And 


\ 159. b.] Eaſter Term, 4. and 5. Philip and Mary. 


II. Bac. Ab. 38.] (38) And note in all theſe precedents there were three 


Mo. 892. ſtatutes of the admiralty recited, s. the aforeſaid two ſtatutes, 
1. Rol. Ab. 517. 


20. Co. 116. and the ſtatute of 15. Ric. 2. c. 3. and in all the precedents 
the effect of the ſurmiſe of the libel in the admiralty court 
was touched upon, s. that the cauſe commenced upon the 

[Cro. Car. 603.] high ſea, and within the juriſdiction of the admiralty, when 

3. Bulſt. 205. 


in truth the fact (if any there were) was in ſuch a place in 


(Raft. Entr. 24. 2. the body of the county of D. and not upon the high ſea. 


In an action upon a. H. Alſo in the judgment, the coſts of ſuit of the action on the 
4. & 11. Paint caſe were doubled as well as the damages, note this. And 
the judgment of the firſt precedent was, that the plaintiff 

ſhould recover his damages, &c. and that the faid defendant had 

1 E. 4. 7. a. Plow. 35. incurred the aforeſaid penalty of ten pounds to the king by the 
79. 22. H. 6. 7. 57-2 ſtatutes aforeſaid, and capiatur. And the ſecond was, that 


the lord the king recover againſt the defendant the penalty 


[Sayer on Coſts, 228. ] 


(38) H. 6. H. 6. Rot. 303. [a. Inſt. 138.] Action upon the ſtatutes R. 2. and H. 4. by 
Burton v. Bartholometv Pitt, for a ſuit in the admiralty of treſpaſs at Briſfol, and not upon 
the high ſea, and at length he recovered one thouſand four hundred pounds, viz. double 
damages, and the king had ten pounds fine, and defendant cap/atur, 

M. 16. H. 8. Rot. 149. [A. Inſt. 139.] London, Gold v. Bowyer et al” upon the ſame 
ſtatutes, becauſe they arreſted and attached his goods and chatrels at B/zzg/pate in London, 
upon the water, within the liberty of the city of London, and defendant traverſed. 

Trin. z. and 4. Ph. and M. $ Brian v. Browne. Rot. 994. Prohibition to the ſuit of an 
obligee of three hundred pounds, there ſuppoſed forfeited within the admiralty juriſdiction, 
when the obligation was made in the city of Lincoln. 

So Eaſt. 39. El. C. B. Rot. 110. $ Shirt and Floyde ſhewed that they entered into an 
obligation to the lord admiral for two hundred pounds for their appearance at his court ; 
that the obligation was made at Beaumaris in Angleſey, and the ſuit in the admiralty againſt 
them, and therefore, becauſe it was not upon the high ſea, a prohibition was awarded. 

Hil. 32. Elig. Rot. 133. $ Bene v. Wilcocks, It was a contract in Suffolk for ſervice in a 
ſhip upon the ſea in a long voyage in parts beyond fea for nineteen pounds ſalary, and this 
was for the nineteen pounds by the ſervant, in the admiralty, and becauſe the contract was 
made in Sufolk a prohibition was awarded. 

M. 42. and 43. Eliz. 3210. ꝙ Penroſe was impleaded in the admiralty by the earl of 


Cambridge for goods of the earl, and Peuroſe pleaded a contract by deed + made upon land, 


and a prohibition awarded, 

H. 43. EJ. Rot. 1801. C. B. ꝙ Sir Jobn Gilbert took a great prize upon the main ocean 

from a Spaniard enemy, who had no ſafe- conduct inrolled according to 20. F. 6. c. 1. and a 

rohibition was awarded to commiſſioners delegates, before whom being impleaded, he 
denied the allegation of the plaintiff. And the expoſition of the ſtatute belongs to the 
temporal court: therefore, &c. 

H. 38. Eliz. Rot. 718. C. B. & Summes v. Martham, who was ſued in the admiralty for 
goods in the poſſeſñion of J. in Dartmouth in the county of Devon, which were allotted to 
him by award of the lord admiral on the high ſea, who was arbitrator for them, for his part 
of the adventure of goods to be brought to land, and prohibition granted. 

Trin. 43. Elis. Rot. 659. C. B. Vincent Browne, Eſq. by reaſon of his manor, preſcribes 
for wreck of the ſea of all royal flſh caſt on ſhore within the ſaid manor, ſaving to the king 
and queen the head and tail of whales, &c. which was confirmed in [;. ] Ed. 1. [A. 17. E. 2. 
c. 11.] and he ſeized a grampus of the length of eighteen vards, which was caſt up on the 
land of the manor, and within the county, upon the ſands above the mark called the loweſt 
ebb of the fea. Þ Afterward: he was impleaded by the admiral, who pretended title to the 


fiſh as found within his juriſdiction, and upon the ſuggeſtion aforeſaid and ſtatute alleged 


4 prolübition was awarded. 


+ Orig. detinue et. 


+ Orig. de giſe in fat trabe in plea, 


ſevera 
again 
tum, 2 
offenc 
this. 


attain 
they: 
inde : 
becau 
perty 
pl. I. 
in thi 


| Eaſter Term, 4. and 5. Philip and Mary. [ 159. b. J 


of ten pounds, &c. and the defendant capiatur. (39) Ang Dier, 19. 113. 7. H. 4. 9. 
note that the firſt precedent was, that the action was brought 

in Briſtol, where the citation and attachment of the admiralty 

court which was holden in Southwark were ſerved upon the 

now plaintiff: ſo note the action lies as well in the one 

county as in the other. Alſo the lait precedent was, that two 

were impleaded in the admiralty court, and they joined in the 

action upon the caſe: and in the precedent in B. R. it ap- 

peared that the ſuit and libel were againſt two, and one only 

brought the action without ſhewing the death of his com- 36. H. 6. 16. 7. Co. 2, 
panion, ſo note. And note, this laſt prececent was in the ra. Mod. a x. a. 
[firſt] year of the preſent queen for Lord Riche, between 32.] 

Swanton who ſued as well for the queen as for himſelf &c. 
againſt Willett. “ And the chief point of the caſe above 
was, Whether the action ſhould be brought againſt Pointel 

alone, where he together with Raynolds impleaded and ſued 

Kc. And it depends upon tais point, whether this vexatious 9- H. 6. 36. Cro. 114. 
ſuit by two be not ſeveral in itſelf, and in the election of ide 1 
party, whether he will ſue both together in one action, or have Rs hoe 4 
ſeveral ſuits againſt them; for it ſeems that this attempt 22. 22.] 

againſt the prohibition cf the ſtatute was malum quia prohibi- 

tum, and a crime, and a.contempt to the crown, and in this 

offence each of them is à principal, therefore quere well of 

this. (40) Alſo the laſt words in the ſtatute, 5s, © if he be 
attainted or convicted, were omitted in the writ, whereas 
they are in all the precedents aforeſaid, and therefore uære 
inde: for ſome ſay they are ſuperfluous words in the ſtatute, 
becauſe they are intended of common reaſon ; fee in Cham- 
perty, 20. H. 6. 33. [30. b. pl. 30. Bro. Ab. tit. Champerty, 
pl. I.] for this &c. Alſo the manner of the ſuit and vexation 
in the admiralty court, s. by attachment or citation, is not ex- 
preſſed, nor that the contract was made within the body of 


the county, and not upon the high ſea, as the precedents are. n * 


Alſo the act prohibits the admiral and his deputy &c. and this 
writ and declaration are before V. Cooke doctor of laws, 


[ 160. a.] 


(39) Eaſt. 28. Fliz. Hendley v. Brode, [ 1. Leen. 41.] Hendley in treſſ aſs counts that 
rode together with I. and G. broke his cloſe, and it was moved in arreſt eee that 
yy his own ſhewitg he had abated his writz but by WRay C. J. SHUTE, and Others, 
enaley had judgment; for the treſpaſs is joint or ſeveral at the election of the plaintiff (a). 
2. H. 3. 15. [16. pl. 2.] 


1 — _ . — Aa. 


m— 


2 — 


(a) It appears by the report of this caſe the Juſtices of C. B. and Barons of the Ex- 
in Leonard, that upon judgment being given | chequer held it bad, but cured after verdict 
for the plaintiff error was brought, and all | by the ſtatute of jeofails. 


G g 2 lieu- 
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160. a.] Eaſter Term, 4. and . Philip and Mary. 

[1. Rol. Rep. 203. 420. lieutenant or preſident of the high court of admiralty &. 
MOT IP and this cannot be, for the court has no lieutenant deputy or 

preſident, &c. any more than there can be a brother to an 

hoſpital. T. 16. E. 5. (a) and 6. H. 7. [ 7. a. pl. 2.] an ap- 
10. H. 7 28. 7. H. 4. peal againſt an abbot and canon of the ſaid monaſtery &c. is 
e bad, therefore guære well of this point; for it ſhould be, 
. before the admiral or his deputy. Alſo damages of two 
to an agreement. Bend- hundred pounds are ſuppoſed in the writ, which is not the 
loſe, 65. pl. 111. form, &c. 


1 1 m_ * 


—_— — _—_— — ů — w 1 mn 


—— 


(a) This is evidently miſ- printed, and no | is a cafe apparently contra, wherein the maſ. 


ſuch caſe is to be found either in Trin. 16. | ter of the hoſpital of &. Leonard and the 


AF. (and 16. E. 3. is not reported,) T. 16. E. brethren ( freres) the word in DYER being 
4. Or T. 16. E. z. but in E. 2. fol. 493. there | confreres, of the ſame hoſpital bring a writ, &c. 


- 
ow — —ͤ̃ ——3ů . — — — —— 


- 


Water de Chirton's Caſe. 1 
EMORA ND UM, That one Jager de Chir- 


If one indebted to the (4 I) 
king for cuſtoms by 
covin enfeoff his friend 


the king? him- . TI 
gelt N committed to the Fleet. And it was found by inquiſition, that 


it ſhall be ſeized into he had purchaſed certain lands with the king's money, and by 
the king's hands until * 


Py covin cauſed the vendor to infeoff his friends in fee to defraud 
[See 13. Eliz. c. 4. C5] the king, and nevertheleſs took the iffues and profits of the 
Tf. Co. 93. a. 3. Co. 12. £ 

Dier, 225. a. 295. a. lands to his own uſe; and thoſe lands with the value of them 


See Godbolt 292, 293. ; ; 
n were returned into the exchequer, and there by judgment 


ba. a. 50. Al. 5. 2. were ſeized into the hands of the king guouſgue &c. in the 


Rol. Ab. 160. 156. 162. . 
loro. ky * * exchequer, Trin. Term, 24. E. 3. Rot. 4. 


If a collector indebted And in the ſame year in Michaelmas Term, Rot. 11. ex 


to the king aliene his parte rememoratoris regis it appears that one Thomas Favel a 
lands and goods, and die 


without heir or execu- Collector of the fifteenth and tenth being ſeiſed of certain 


tor, proceſs ſhall fue land in fee ſimple, and having divers goods and chattels die 
againſt the terre-tenants 


and poſſeffors of the intromiſſionis de collectione et levatione of the fifteenth and 
goods to account &c. BD” Ix os. . . . . : 
tenth aforeſaid, in extremity of illneſs aliened his tenements 


1 and his goods and chattels * to divers perſons, and died 
Fe without heir or executor : and proceſs was iſſued againſt the 
f [ 160. b. ] terre-tenants and poſſeſſors of the goods and chattels to ac- 
| count for the collection aforeſaid, and to anſwer and ſatisfy 
5. EL 225. a. the king thereof &c. and this by the advice of the Chan- 
* cellor of England, the Chief Juſtice of England, and the 


other Judges of either bench. 


(42) BROWNE 


ton who was indebted to the king in a large ſum, 
of lands purchaſed with g. eighteen thouſand pounds and upwards for cuſtoms &c. was 


Eaſter Term, 4. and 5. Philip and Mary. 


(42) RBROWNE moved this caſe at the bar: A man 
made two his executors and died ; and one of.them 


proved the will, and the other refuſed before the ordinary, 


and he committed the adminiſtration only to the other, and 
he made his executors and died: and the executors brought 
debt againſt a debtor of the firſt teſtator: Whether the action 
lies or not. And it ſeemed to Brook, Chief Fuftice, that ir 
did, inaſmuch as although the refuſor might at his pleaſure 
have adminiſtered notwithſtanding his refuſal in the life-time 
of his companion who proved &c.. yet after his death his 
election is gone, and the ordinary may ſequeſter the goods of 
the firſt teſtator, or adminiſter if he chooſe ; for now in law 
the firſt teſtator died inteſtate &c. And yet in 21. E. 4. 28. 
[23. b. pl. 8.] by the opinion of the Court the action is not 
maintainable by the executors of the executors &c. There- 
fore guære well. 


L 160. b. ] 


Where one of two exe · 
cutors refuſes to act, 
and the acting one dies, 
his executors ſhall have 


of the firſt teſtator. 


5. Co. 28. a. Plow. 184. 
b. Swinb. fol. 183. 329. 
a. 10. H. 7. 9, 10. 
Dier, 18 f. b. 9. Co. 37. 
a. contra, 1. Perk. 485. 
49. E. 3. 17. 2. 36. H. 6. 
8. a. 3. H. 6. 7. a. 2. R. 
3. 20. 42. 48. E. 3. 26. 
14. 35. H. 6. 36. b. 7. 
EL 231. b 


{ Swinb. 414. acc. 

Wentw. Off. Exec. 41. 
cont', Salk. 307, 308. 
317 2. Bac. Ab. 405. 
cont'. See 3.Burr. 1463. ] 


9. Co. 37. Henſloc's Caſe, reſolved that the ſurvivor may have the action. 


— .. — — — — 


(43) LAN D was leaſed to three by the premiſes of the 

indenture, habendum to one for life, remainder to 
another for life, remainder to the third for life, and this mat- 
ter was found by verdict at large in treipaſs upon not guilty, 
or in a writ of partition, where the iſſue was upon the join- 
tenancy; and by the opinion of the Court, they are not join- 
tenants, but they ſhall take in ſucceſſion &c. according to 
8. E. 3. 5. b. pl. 16.] Vide ſimile, Eaft. + 11. Eli. 


2. 8. E. 3. 59. b. Feoffments and Faits, 73. Mo. 26. 380. See Plow. 160. 


— 


Leaſe to three, habenduw 
to one for life, remain- 
der to another for life, 
remainder to the third 
for life, they ſhall take 
in ſucceſſion. 


Plow. 153. a. (See) Dier, 
126. b. Perk. 36. Dier, 
361. 1. Rol. Ab. 65. 
B. N. C. 140. 2.Co. 55. 
30. H. 8 Ero. Lea- 


ſes, 54. 10. E. 3. 59. 


[ and the caſes cited in 


note (e) there, 3. Com. Dig. 333. Co. Lit. 183. b. Shep. Touch. 108. 1. Wood's Conv. 173, 174. ] 


3 — Ä —— RO 


In the Star Chamber. 


(44) IT was moved for the almoner, 5. for the chattels of 

felons de ſe, that one who was indedtcd to another in 
forty pounds to be paid by equal portions at two days, was 
bound with two others to the debtee, and for the diſcharge of 


One being bound with 
ſureties in 4ol. payable 
at two days, fold them 
20 oxen for 40l. by in- 
denture, to be void if he 
indemnified them from 


(44) If a man bail goods in pledge, and afterwards be outlawed, the k'ng ſhall not have 
the 2020s before the party is ſatisfied. The law 18 the lame if goods be leafed for years. 


Fitz. Debt, 17. 
| Gg 3 


tie 


an action for the debe 
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J 160. b.] 


the penalty, he to con- 
tinue in poſſeſſion at 
the will of the ſureties : 
and nothing being paid 
on the firſt day, and the 
vendor committing ſui- 
cide before the ſecond 
day, the beaſts or the 
money are forfeited to 
the king, but the ſure- 


ties muit be diſcharged 


againſt the debtee, 
6 x61. a. | 
Poſtridie Term.“ 8. H. 
4. 2. a. Plow. 291. 
Jenk. Cent. 4. c. 84. 1. 
Rol. Ab. 432. for the 
king's prerogative ſhall 
not prejudice the buyer. 
12.R. 2. diſt. 3. 13.R. 
2. Pledges 31. Plow. 
487. b. Dier, 67. 22. 
E. 4. Barr. 2 1. 3. H. 6. 
Det. 17 Crompt. Juſt. 
Peace, 68. b. 


Whether a widow du- 
ring her quarantine way 
defend the poſſeſſion 
with force ? : 

Co. Lit. 32. 34. 8. H. 6. 
c. . Raſt. Forc. Entr. 3. 
2. Inſt. 17. 


LF. N. B. 377.1 


Eaſter Term, 4. and 5. Philip and Mary. 


the ſureties the princĩpal bargained and ſold by indenture 
twenty oxen and certain cows and one bull for forty pounds 
in hand paid; in which indenture it was agreed that if the 
vendor diſcharge and ſave harmleſs the ſureties from the 
penalty of the ſaid bond, then the bargain and ſale ſhould be 
void; and alſo it was agreed that the vendor ſhould have the 
uſe and occupation of the beaſts at the will of the ſureties, and 
uſe them as his own. And afterwards the firſt day of pay- 
ment to the obligee was paſt, and no money paid by the * 
vendor; and before the ſecond day ne killed himſelt, having 
the beaſts in his poſſeſſion; and the vendees ſeized the beaſts 
as their own; and notwithſtanding that the property was 
clearly in the vendees for the non-performance of the con- 
dition, yet it was ordered that the almoner ſhould have the 
beaſts, or the money for which they were ſold, but then he 
ſhall diſcharge the ſureties againſt the debtee &c. And all 
the Court was againſt me in this caſe. 


Alſo another matter was moved, whether a woman ſtaying 
in the houſe of her huiband after his death for her quarantine 
until her dower be aſſeſſed, may defend the poſſeſſion thereof 
with force, &c. TI h 


LF LF ©, a cy 


0 3 


Trinity Term, 


4. and 5. Philip and Mary. 


Lord North's Caſe. 


(45) N the exchequer chamber this queſtion was aſked The chancellor of the 

by the Lord Chancellor of all the Judggs of both ET 2 

benches and Barons of the exchequer, between the Queen 2 go = — by 
. . * 1 ce, 

and Lord North upon an information in the exchequer, that i, 3 50 ls ho: - 

Lord Nerth, when he was chancellor of the augmentations, Kerk to whom the cuſ- 


; < 8 tody of it belonged ; 
received a warrant from the council teſtifying the pleaſure of the ſervant conſpires 


king Ed. 6. That whereas he had ſold to one Renagre four _— —_— * 


hundred fodders of lead, each fodder for 4/. 6s. 84. the ſaid maſter is chargeable to 


lord chancellor ſhould take order and ſee the delivery of them, ” 2 r 


and that he ſhould take ſufficient bonds and ſureties for the ligor. i 
king for the payment of the money, 3. ſeventeen hundred [ Jenk. Cent. 5. c. 60. 
pounds &c. at the end of eight years; by force of which BE * 41. 
warrant he ordered one Thomas Benger, then his clerk at 2. Rel. Ab. 156. 

Roll. Cont. 300. 
Newbury in the county of Berks, to take a bond of Winch- 
come and Winchcome of two thouſand pounds for the payment 
of the ſaid ſum accordingly; and he took the bond for the 
king accordingly, and carried it to the chancellor his maſter, 
and delivered it to him (as Benger hath faid) to the uſe of the 
king; and he directly took a note or minute thereof in his 
own book, and immediately delivered it back to Benger, to 
bail it over to the clerk of the court, who had the charge of 
the cuſtody of the bonds and ſpecialties of the king; and when 
Benger had received it back, he practiſed with Renagre, and Dier, 238. b. 239. a. 
the two Vinchcomcs for four hundred pounds, or marks, to Wenn 
deliver the bond to be cancelled and ſuppreſſed, and ſo it was 
done, and all thoſe perſons are now alive. Whether Lord 
North upon this matter be chargeable and anſwerable for the 
bond to the queen by * law? was the queſtion, And by the [ 161, b. J 
opinions of all ſeriatim, he is, by the rigour and extremity of 
the law; for the poſſeſſion of the bond in him, or in his ſer- Fulb. Paral. fol. 3. a, 
vant by his order, was to the uſe of the king, and he was * 
Charged to render it back to the king, or to that officer who  Godb. 295, 296. 17. 
had the charge of its cuſtody, which was Duke, who was the Coo. 92,93. 3 3. Mod. 323. 
Clerk of the augmentation court, into whoſe hands it was 


Ge 4 never 


[ 16x, b.] Trinity Term, 4. and 5. Philip and Mary. 


never delivered; ; wherefore, &c. But in equity . Lord North 
ſhall have for his relief the favour of the Court for his remedy 
over againſt | the faid four falſe praQiſers &c. to which prac- 
| tice Lord North Was wholly a ſtranger, and guiltleſs. And 
this matter came to light by the ſhewing of the” book of 
minutes of Lord North of his own proper intention to ad- 
Vance the profit of the queen, as the ſaid Lord North af. 
ſerted. But afterwards, 6. in Michaelmas Term, in the 3d 
and 4th year of queen Eliz. on account of equity and good 
| conſcience, the ſaid Lord North was exonerated therefrom by 
5. N. 555. a decree and ordinance i in the exchequer by warrant under the 
privy ſeal, and Benger : and the heir of Renagr e were charged 
| with the entire ſum j in the bond &c. 


Saunders againſt Lord Borough. 


In anew affignment ſpe- ( 46) [ T was moved as a doubt in the Bench upon evidence 
cially naming the place 


and its abuttals, the 0 jury between Saunders and Lord Boraug b, if 
hame muſt be prongs. a plaintiff in treſpaſs make a new aſſignment, and give a 
Dier, 23 ſpecial name to 2 place, and alſo aſſign abuttals about every 
part of the place, 5, Eaſt, Weſt, North, and South, and name 
the abuftals alſo ; whether he ought to proye his abuttals 
true, as well as the name of the place, or not. And many 
ROE!” held, be ought to do ity for every word which i is put in the 
2. E. 4 26. 


aſſignment to make the place certainly known to the jury 
before the words, 5. other than in the bar, are material, and 
the abuttals parcel of the aſſignment. But quare, for there 
are different opinions of this. Sec a good caſe of ſuch new 
[Bull. Ni. Pr. $g.] alignment, 7. 9. Elia. fol. [264. a. & M. 267. b. poſt, ] 


(46) M. cb. 38, 39. Elix. P. R. Gouch wv. Frefton, [Cro. El. 492.] In error upon a judg- 


met in C. B. where the cafe was, In an action of treſ aſs guare clauſun ſreg it, the de- 
fendant plcaded that the /oacus in gu, is two arres of land lying in D. and juffified &c. And 
the plaintiff | in his replicati>n made à new attignment to which the detendant | . e 
that the place alleged in lis bar and the place now aſſigned by the plaintiff are all one, 
and not divers; and thereupon the plaintiff demurred in C. B. and there judgment for the 
plaintiff; and thereupon error being brought in B. R. it was athudged by PorHan, FFPN- 
NER, and CLENCH, that judgment ſhouid be affirured, for the rejuinder was inſufficient 
for the plaintiff's making a new aſſignment is a waiver of puniſhing any treſpaſs alleged in 
the bar, and therefore tne new aſhgument ought to be anſwered by matter, or bar, or by not 
guilty, and ſo is the book 27. H. 8. [J. pl. 21 | Bru, Treſpals, 3. direct, yet Gawpby thought 
conirg, [Bull. Ni. Pr. 92. A 


2 


* 


Trinity Term, 4, and g. Philip and Mary. 


In Cur. Ward. 


T was found by office before the eſcheator, by virtue 


47 
I of a writ, that J. F. died ſeiſed of a manor and held 


jt of the queen by knight-ſeryice generally, 5. that he held of 


the lady the queen by knight-ſervige; the heir was alſo found 
within age. Alſo it was found before the eſcheator in ano- 
ther county, that the ſaid J. S. died ſeiſed of another manor, 
and held that of B. C. by knight-ſervice, &c. Firſt, Whe- 
ther the firſt office makes a tenure in capite by the words of 
the tenure found generally as above, And then, Whether 
B. C. the ſubject lord cannot have a traverſe to the ſaid office *, 
by which he is thrown out of the wardſhip of the manor 
holden of him, in caſe the truth be that the firſt manor be not 
holden in capite. And BROOKE, SAUNDERS, G3RIFFIN. 
Attorney General, STAMFORD, and myſelf, thought that he 
ought to be put to a traverſe in the firſt-mentioned caſc, be- 
cauſe it ſhall be intended the beſt for the queen, 5s. a tenure 
in capite; and that he ſhall have a traverſe, and this at com- 
mon law, See a like caſe for  Hawton heir in ſocage, and 
ſuch trayerſe, where was found a tenure by knight-ſervice of 
Peter Compton who was in ward to the king, and held over 
of the king, anno 38. H. 8. in the county of FFarwick, 


Lady Wingfield againft Littleton, Knight. 
Y indenture made between Sir Anthony Wingfield, 
knight, and dame E. his wife, and dame Margaret 
Vere, widow, her mother, in the 28th year of Henry 8. it 
was covenanted, granted, concluded, and fully agreed at the 
commencement of the indenture, in manner and form as 
follows, s. that for love and favor, and divers other con- 
ſiderations, the ſaid dame M. moving, ſhe ſhould aſſure the 
lands &c. (by name) by recovery before a certain day to the 
ſaid Sir Anthony, his heirs, and affigns, for and to ſuch uſes 
and intents as in the ſaid indenture afterwards ſnould be 
declared. And the ſaid Sir Anthony covenanted and granted 
to the ſaid dame A. that he, within eight months then next 
enſuing after the aſſurance made, his heirs ur athgas, would 
| make 


48) 


[ 161. b. J 


Office ſound that J. & 
died ſeiſed of a manor 
holden of the queen by N 
knight-ſervicegenerally, 
the heir within age, it 
ſhall be intended land 
in capite. 

And it being alſo ſound 
in another county that 
he died ſeiſed of another 
manor holden of A. B. 
by knight-ſervice; A. 
may traverſe the firſt 
manor's being holden is 
capite. 


ie. #.] 


Co. Magn. Ch. 692. 
12. El. 293. 6. H. 7. 1 ö. b. 
1. H. 7. 3. b. 28. 

29. H. 8. B. N. C. 113. 
141. 10. H. 7. 10. Dier, 
306. 329. 155. 156. 

4. E. 4. 22 h. 2 Inſt. 
692. 12. Co. 135. 4. 
H. 6. 12. Pr. Travers 
d*Office, 16. 


[ By 12. Car. 2. c. 24. 
all tenurcs in capite and 
by knight-ſervice are 
taken away.] 


A. covenants by inden- 
ture to zflare lands to g. 
ber Co-in-law in tee. te 
the ues after -mentioned, 
HB. Coveiiant ng to make 
buck an eſt. te tor life, 
remainder co hunaſelf and 
wits .n ſpec.al tail, re 
ma. nder to the wife in 
ſee. No uſe was de- 
clur d. Afterwards a re- 
covery was ſuffered, but 
no «ſtate being made 
back, the uſe ſhall! not 
be changed by the in- 
denture And, | 
1he wite, after .“: 
dcath, may avoid a fine 
levied by him alone of 
thoſe lands in his life- 
te. 


[ Sce f. 96. a, ante. } 


[ 162. a. ] Trinity Term, 4. and 5. Philip and Mary. 
make or cauſe to be made to the ſaid dame M. an eſtate for 


the term of her life of the ſaid premifes, remainder to the 
21. H. 7. 19. a. 


Dier, 308. ſaid Sir A. and E. in ſpecial tail, remainder over to Eliz. 
I. El. 166. a. in fee: and further he covenanted to grant a rent-charge of 
1. Keb. 161. twenty pounds per annum to a ſtranger in tail, iſſuing out of 
the ſaid premiſes, within one year next after the making of 

1 the ſaid indenture &c. and no more words of any uſe 

24. EL 311. b. declared were written in the ſaid indenture &c. And after. 
* qv a. 10. 58. wards a recovery was had accofdingly, but no eſtate waz 
21. H. 7, 18. executed back by the ſaid Sir A. &c. Quære Whether 
— the uſe was changed after the eight months, or before, by 
virtue of this indenture and the ſtatute of Uſes, or not. 
Alſo admit that it was, then that Sir 4. W. after the death 

of the ſaid dame M. entered into the land, and aliened it by 

3. Co. 71. fine without his wife to Sir Edward Littleton, and died; 


whether the ſaid E. his wife may enter by the ſtat. 32. Hen. 8. 

Je. 28. §. 6.] (49) At firſt it ſeemed to my lords the two 

, Chief Fuſtices, STAMFORD, Juſtice, and myſelf, that no uſe 

Winch. 36. was changed by the indenture and recovery only without 
[Shep. Touch. 79, 80. an eſtate executed; for the covenants above would then be 
22. Vin. 213. impoſſible to be performed, &c. And alſo no uſe is after- 
wards declared, &c. And for the ſecond point, they held, that 
clearly within the ſtatute which ſpeaks of the alienation of 
the inheritance or freehold of the wife by the huſband (a) ; 


Dier, 191. b. 290. 


[Co. Lit. 326. Mo. 28. 
1. Com. Dig 563,564. ] 


1 
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and 


— 
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(a) So by 11. H. . c. 20. a fine levied by 
a feme after the death of her huſband of 
lands which were of his inheritance is void. 


| © ſaid manor of D. to a ſtranger by fine in 
* tec, and died. Whether the uſe by the 
„ conſideration aforeſaid be altered, 5. land 


But where by an exchange of her land ſhe 
became a joint-purchaſer with him in tail 
With remainder to her in fee, a fine by 
her after his death was holden not to be 
within that ſtatutc, in the following caſes 
from the MS. reports by Dyer, in the Inner 
Temple library. 
Thorolde. 

« Jahn S. by indenture enrolled did bar- 
& gain and ſell the manor of D. to I. D. and 
« to Alice his wife, and to the heirs of their 
ce bodies begotten, and for lack of ſuch iſſue 
c to the right heirs of the ſaid Ae in fee, 
& in conſideration whereof the faid J. D. 
« + and A. his wife did bargain and fell by 
&« the {ſame indenture to the ſame J. &, in 
« fee the manor of S. which was the inheri— 
& tance of the ſaid Alice, and levied a fine 
ce thereof accordingly. Afterwards I. D. 
« and Alice his witc had iſſue; and the huſ- 
«© band died; the wife ſurvived, and fold the 


— 


| 


* for land, n-.* being an exchange or other 
*« aflurance. Alſo, Whether the laſt fine 
* levied by the wife doth bar the iſſue in 
tail, or be void by the ſtatute 11. H. 7. 
c. 20, ] And at firſt it ſeemed to CaT- 
© LIN, DYER, SAUNDERS, and WHvyD- 
* DON, It is good, although a bargain and 
« fale, 3. land for land. And as to the 
« ſecond, it ſeemed to CAT LIN and DYER 
„ that it is not within the ſtar. 11. H. 7. 
[20.] hecauſe it is as well the purchaſe of 
* the woman as of the auſhand; and the fee 
appointed to tne wife; and that for re- 
©* compence to the wife for the land of the 
« wife; and no gift or advancemeat to the 
« wife of her huſhand; and therefore out of 
the intent of the ſtatute. | 
„And a like caſc was moved by SAuN- 


| © DERS, Chief Baron, E. 16. of the preſent 


6 23 at table in our Inn. If a man 
10 


eiſed of land in right of his wife in fee, 


4 Orig. or. 


te together 


Trinity Term, 4. and 5. Philip and Mary. * [- 162. b.) 
and + ſo was the judgment. And alſo for the firſt point, it 
vas thought that after the eight months and the year paſled, 
and * no eſtate executed, the uſe ought not to be changed; 
for then M. would have her firſt eſtate, 8. fee-ſimple, which 
yas never thought of. And no ſubpœna will lie for her as 
for a ceſtuy que uſe, to compel Sir A. to execute the eſtate, 
&c. becauſe ſhe has her remedy at common law, by action 
of covenant. 


mo — — —— 


—— — 


— —_— 


— 
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C together with his wife levy a fine execu- 


«ted, and take back by the ſame fine an 


« eſtate tail to them, the remainder to the 
« right heirs of the wife; they have iſſue, | 


« and the huſband dies, the wife takes ano- 


4 11, H. 7. becauſe it is of the inheritance 
« of the wife, and not of the huſband, nor 
« his anceſtors, or feoffees. And this fine 
« of render ſhall not bar the wife from de- 
© manding dower of the inheritance of her 


« ther huſband, and afterwards they aliene | © firft huſband, &c, becauſe it is not for 


4 by fine. And by the opinion this is out 


“ jointure,”” 
« of the reaſon and meaning of the ſtatute of | 


+ Orig. et bic in arbitris. 


Thurland's Caſe. 


PRISONER in the Fleet in execution upon a 
condemnation was a man very neceſſary for the 
war; and it was moved by the Attorney General, by order 
of the Council, whether the priſoner might be licenſed by the 
queen with a keeper to go to Berwick for the defence of it 
or not. And it was holden by all the Judges of both the 
benches, that he cannot be diſmiſſed by protection, becauſe 


(5) A 


he remains in ſafe cuſtody, &c. Yet in the fourth year of 


queen El:z. a letter ſigned with the hand of the queen and 
under the ſignet, was directed to Tyrrel, warden of the 
Fleet, to permit one Thurland, a priſoner there condemned 
for debt as above, to go about her buſineſs and ſuits with a 
keeper, without commanding him to take bail or baſton, 
which the ſtatute 1. Ric. 2. c. 12. requires him to do, 
although he have the writ, or command of the king. See 
the ſtatute, and guere well, if the warden have ſuch writ, or 
commandment of the king, and according to the ſtatute he 
let the priſoner go out with a baſton, Whether this ſhall 
excuſe him towards the party for the condemnation, or only 
the forfeiturexof his office to the king, or not, 


One in execution ſhall 
not be delivered by a 
protection. 

And if by writ or com- 
mandment of the king 
under 1. R. 2. c. 12. he 
be ſet at large, whether 
the gaoler is not charge · 
able to the party, gu. 
Jenk. Cent. 5. c. 52. 
[and Dal. 23. pl. 2. 
S. C.] 

Co, Lit. 130. a. 

Dier, 60. b. 245. 275, 
2. Rol. Ab. 322. 7. El. 
297. A. 


[ x. Com. Dig. 23.] 


2. Inſt. 187. 


Hob. 202. 3. Com. 
Dig. 182. Bac. Ah. 


Eſcape, (B.) per tot'.] 


[162.b.]J Trinity Term, 4. and 5. Philip and Mary. 


2 (51) IT was moved by Browns, if a man who is con. 
— the phinc demned in debt or damages have lands in divers 


| have ſeveral elcpi » 1 Wal 11 | 
on ne K* counties, and the plaintiff pray an elegit into each county for 


each county. the entire debt or damage, whether he ſhall not have his 
Bendl. 25. S. C. prayer. And the clerks of the court faid, that their courſe 
2.30 H. 6.9.25, is, that the plaintiff ought to make diviſians of bis debt, 


— 16. * 3- 3, as to ten pounds, &c. and as to other ten pounds, and fo 
. vol . No, 6. And divers precedents thereof were cited. And the 
24 Court held that the plaintiff if he will may have ſeveral 
writs for the whole into each county. And for this ſee M. 
F. Executors, 56. 17. E. 3. [46. a. pl. 3.] in debt againſt executors, two writs 
Dier, 208 a. . 
19. H. 6. 32. of. fi. fa. awarded into ſeveral counties for the entire debt, 
And in an action of waſte, M. 29. H. 6. Rot. 103. the 
25. 27. 29. E. 3. 46. b. Plaintiff for the treble damage of the value of the waſte 
3. a. 9. b. (without treble coſts or other damage) had. three writs of 
II. Crompt. Prat. 346. elegit into three ſeveral counties for the whole, &c. which 


and 352. ] ; 
record was ſeen there in court. 


- 


1 163. a. F (52) A MAN ſeiſed of lands in fee having no iſſue, 


Where a man leaves land willed by his laſt will in writing, th at his lands 
to his exccutor ſor thirt . 8 
e e . ſhould continue and remain in the hands, uſe, and occupation 


purpoſe thatthey ſhould of his wife (whom he made his executrix) for the term of 
pay annually therefrom _. ; 
thirty pounds to certain thirty years, for theſe intents and purpoſes following, 5. Firſt 


ee e e he willed, and his will and intent was, that out of the iſſues 
uperv.ſors fo ay- f ; 
ment of divers legacies and profits thereof ſhe ſhould annually during the term 
by them at divers times, pay to A. B. and C. whom he made ſuperviſors, thirty pounds 
remainder over; It is : ; : , 

ſufficient if the executor for the ſatisfaction and payment of divers legacies of money 


wage Ang ar to be paid over by the ſaid ſuperviſors at divers and ſundry 


ſuperviſors, though not times, and to divers perſons in as ſhort a time as it could be 
al at the very times 


when dne. raiſed. And further he willed and deſired his wife to be 
bound 


Triniry Term, 4. and 5. Philip and Mary. 

bound in her widowhood to the ſuperviſors for the per- 
formance of the will on her part according to the truſt 
committed to her, and that ſhe ſhould always be adviſed by 
the ſuperviſors, the remainder of the lands to the fon of his 
brother (being his heir apparent) and the heirs male of his 
body, with divers remainders over to his blood and name in 
like entail, the fee to his own right heirs, and died ; the wife 
entered, and took the profits of the lands for divers years, 
being of the annual value of thirty pounds, but ſhe did not 
pay any money to the ſuperviſors, but by their conſent and 
agreement ſhe paid and diſcharged all the legacies at divers 
times, but not all at the very times when they ſhould duly 
have been paid; for which non-payment of the thirty pounds 
yearly to the ſuperviſors the nephew as couſin and heir 
entered upon the wife. (53) And whether the words intent 
and purpoſe in a will ſhall make a condition cr not, guere. 
Alſo, whether the condition (if there be any) be broken 
becauſe the thirty pounds yearly was not paid to the ſuper- 
viſors nor to the legatees in due time, when it was done 
with the knowledge and conſent of the ſuperviſors &c. 
guære. The caſe was argued at the bar pro et contra. And 
on the day which was appointed for the Bench, the matter 
was compromiſed at the rcqueſt of the parties; but the 
opinion of the Juſtices inclined againſt the plaintiff, s. that 


the entry of the heir was not lawful. 
— — ñ ꝶ ͥ k — 
(54) NJOTE, There was a meeting of the Judges at 


Serjeants Inn upon this caſe, 3. Divers records 
of verdicts, at niſi prius taken in the circuits of Kent and 
Sr/ſex, &c. this vacation were to be returned and certified 
into both benches, and the exchequer. And it was doubted 
whether the clerk of aſſize, in whoſe. cuſtody the records 
were, might bring in the ſaid records (becauſe both the 
Judges of this circuit, who were MoRGan and PRIDEAux, 
before whom the verdicts were found, died * before the 
Term: and in other circuits, s. in Norfolk, &c. Loxn 
Brooke, Chief Fuftice; and in our circuit, 5s. Lincoln, &c. 
STAMFORD, Fuftice, in like manner, were dead;) without 
any writ of certiorari directed to the executors of Morgan 


in the firſt caſe, who firſt died, ar to the adminiſtrators of 


Prideaux, 


Ci 163. a. J 


Inftead of this caſe in 


a caſe of an uſe in the 


other Editions, [ in Edit. © 
1592] which caſe you 
will find before in 3. and 
4. P. and M. fol. 133. 


134. 138. b. 


Dier, 74. 
B. N. C. 138. 152. 


[ Shep. Touch. 120. 
Bac. Ab. Condition (B). 
2. Bro. Ch. Caſ. 600.] 


If the Juſtices of mf 
prizs die, the clerk of 
the aſſize may bring in 
the records without cer- 
tiorari to the executors, 


and the form of the 
entry ſhall be as uſual. 


Jenk. Cent. 5. c. 59. 
S. C. 


D Dougl. 194, 195. in 
notis. 2. Hawk. P. C. 


411, 412.] 
* [163.b. ] 
4 Magn, Chart, 424- 


* 


(163. b. ] 


Fitz. 147. b. 8. H. 4 Prideaux, who died laſt inteſtate, to make certificates, 
© 


1. A. 165. a. 


[See ante, 71. b. note 


(a)]. 


Trin. 22. E. 4. Rot. 317. 
and fimile, P. 10. H. 5. 
Rot. 111. and H. 9. 5. 


Rot. 310. 


2. Rol. Ab. 629. 
See 2. Init. 424. 


N. B. 21. a. 


t. Rol. Ab. 51. 757. 
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And fee Lib. Int. fol. 101. b. a certiorari ſicut alias, granted 


out of C. B. under the teſte of the Chief Juſtice, directed to 


one of the Juſtices of niſi prius to certify the verdict, &c. 
into the Bench: But this was upon the death of king Ed. 4. 
in the vacation time, whereby the authority of the Juſtices 


of the niſi prius, and alſo of the Bench, ceaſed &c. (55) 


And afterwards by the opinion of the Judges preſent, 3. 
Lox p SauxpERS, Lox Browne, HicHam, Chief Baron, 
MAsTER WRVDDON, MAsTER CATLYnN, MasTtr 
RASTAL, and myſelf, the records ſhall well be received by 
the hands of the clerk of the aſſize, without certiorari, or any 
other form of entry than the ancient form, 3. & at which day 
e here came the parties, and the Fuſlices of afſize before 10hom 
« &c. ſent here the records written in theſe words on the 
&« ſame day and place: and theſe words of the entry may be 
true, although the Judges are both dead + after the verdict 
taken. And allo the words of the ſtatute of We/tm. 2. 


c. 30. [13. Ed. 1. c. 30. F. 2.] which gives authority to the 


Juſtices of niſi prius are, © and when ſuch ingugſis be taken 


ce they ſhall be returned into the bench, and there ſball judgment 


« be given, and there they Hall be inrolled.“ And the 


ſtatute of York, 12. Ed. 2. [ ſtat. 1. c. 4.] ſays, © and that 
« which the Fudges ſhall have done in the things above-mens- 
* tioned ſpall be reported in the bench at a day certain, there 


« to be inrolled, and thereupon judgment ſball be given.“ 
(56) And 14. E. 3. c. 6. [ſt. 1. c. 16.] is, « that the Juſ- 
« tices return the verdict under their ſeal, &c. which ſhall 
« be received (in the king's bench), and there inrolled, and 
« judgment given according to the verdia.” And alfo for 


+ Orig. pur. 


(56) In the petition of the Abbot of Hhitby in parhament, 35. E. 1. at Carliſle in 
Mr. Novy's book, proceſs iſſued againſt Zobn, fon and heir of Galford de Langley, that he 
ſhould cauſe to be brought the rolls, proceſs, &c. to the exchequer, who returned that none 
had come to his hands. Cro. $6. | Keilway, 58. a. pl. 9.] If the ſheriff die, it ſeems that 
his executor may return them, but the ſure way is to continue the writs on the roll by an 
ad ,uem diem vicecom s non miſit breve, and thereupon to ſue a fert alias (a). 


=” I —_—. 


* — — 


(a) But now by z. G.. e. ve; {$37 4 be anſwerable for the execution of the office 
any ſheriff ſhall die before the expiration of | during ſuch interval as the high-ſhcriff would 
his year, or before he be ſuperſeded, the have been if he had lived. And the ſecurity 
underſheriff ſhall nevertheleſs continue in | given by the underſheriff and his pledges 
his office, and execute the {ame in the name | thall ſtand a ſecurity to the king and all 
of the deceaſed tiil another ſheriff be ap- | perſons whatſoever for the performance of 


pointed and ſwota; and the under ſheriff ſhall | his otfice during ſuch interval. 


another 


. 


« 
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another reaſon : Suppoſe error be aſſigned in the death of the 


it is merely contrary to that which the court of the bench 
did as Judges, for it is their diſcretion to credit the clerk of 
the aſſize more than the executor of any Judge: and the 
Court give faith and credit to any act done by a deceaſed 
Judge; as in 1. and 2. H. 7. [2. H. 7. 10. pl. 3.] they re- 
ceived the warrant of attorney taken by CATEsBY, Fufirce, 
in the country, who died in coming to the court at the 
Term. But ſee H. 19. H. 7. Ret. 409. a certiorari directed 
to Frowicke and others executors of Marrow, Serjeant, 
Juſtice of aſſize, with BUTLER, Juſlice, in the county of 
Devon, the preſence of Butler is not expected to certify the 
poſtea, And ſimile, M. 20. H. 7. Rot. and T. 30. H. 8. 
ante, 41. b. pl. 8.] Preclamation upon an exigent returned 
by the ſheriff who was diſcharged of his office of ſheriff was 
adjudged inſufficient becauſe he was not Han at the day of 
the return. 


—— —————— — . —ññññͤ ’—VKv⅛] — 


OTE, It was agreed for law by the two Juſ- 

tices, and others, that if a man have goods to the 
value of one hundred pounds, and be indebted in twenty 
pounds, and he deviſe and bequeath to his wife by his will 
the moiety of all his goods, to be divided equally between 
her and his executors, and make executors, and die, and the 
executors pay the debt, the wife ſhall have the moiety of all 
the goods, 3. to the value of fifty pounds, without any 
defalcation for the debt, ſo as the executors have aſſets. 
But ſatisfaction, or ſelling of any parcel of the goods by the 
executors is good enough, and tolls the diviſion of the wife 
in that parcel. 


570 N 


—  — — — 


M——— gagainſt Newton. 


(58) NTOTE, That a record was moved and brought into 

the bench out of the court of ancient demeſne in 
the county of Derby, by writ of falſe judgment, at the ſuit of 
MA. v. Newton, and the writ was, © under your ſeal and the 
* ſeals of four lawful men of the ſaid court, &c.” when it 


ſhould 


[ 163. b.] 


Juſtices of nifi prius as above, it cannot be received, becauſe 


Cro. 193. b. 
8 H. 4. f. b. 
12. H. 4. 10. a. 


1. Rol. Ab. 565. 580. 


{ Dalt. Shff. 18. Imp. 
Off. Shff. 131. Bac. 
Ab. Sheriff, (I.) See 
20. Geo. 2. c. 37. and 
2. Term Rep. 1.1 


— — __—— 


[ * 164. a.] 
If a man bequeath a 
moiety of all his goods 
to his wife, to be divided 
equally between her and 
his executors, ſhe ſhall 
have a moiety of all he 
died poſſeſſed of, pro - 


.vided aſſets remain. 


35. H. 8. 59. b. ante. 
Swinb. 307. acc 

Plow. 544. B. 

Dier, 264. 

[ Wentw. Exec. 252. 
cont'. but Suppl. to 
Wentw. 186. acc'.] 


Writ of falſe judgment 
from ancient demeſne 
& under your ſeal, and the 
6 ſeals of Jour lawful 
cc nen, Sc.“ and omit- 
ting “ et aliud breve" i in 
the conclufion. 


I- 4 
- 


1 

| 
_— FR 
— 7 3 


92 2 — 


err — 


3 


= 


_— 


= * , - . 
S hy A. 
. ” % S os 
- 
2 1 , wr RR 


—— — 


2 
. 
2 
22 


„ 


— 
1 


2 
_ 2 | 
—_ < « <.S%. « 
® a 4 
Pages 


2 * * 
. = 


Ss d 
—ů — — 

- a = 

-- 

. . > 

= - 

— ̃ 2 - -— — 

s — — Y — 1 — . "4 « 
* 

— — — — <2 -> 


[154m] 


1. Ro: Rep. 16. 45. 
E. 3- 1. N. B. 18. b. 
19. a. Regiſter, 15. 2a. 


[ 2. Lutw. 951g —4. 
a. Cromp. Pract. 407. 


Poſt. 373- a. pl. 13. 


Dier, 268. a. 


3. H. 6. 3. a. 26. 
9. H. 6. 4. a. 
Dier, 329. 4. 


[z. Lord Raym. 1403. 


3. Itr- 6. K © 1. 


Com. Dig. 345. Cowp. 


. 426. ] 


— 


Trinity Term, 4. and g. Philip and Mary. 
ſhould be « under your ſeal, and by four lawful men of the 
« ſaid court, Cc.“ notwithſtanding Fita. Nat. Brev. ¶ 39. 
E.] And alſo in the concluſion of the writ before the 10%, 
theſe words are wanting, 5. and the other writ(a).” And 
for theſe cauſes exceptions were taken, that upon this writ 
the Court cannot proceed upon the examination of the de. 
faults in the record, and the defendant would not conſent to 
have the writ amended by Ridge the chancellor who made 
the writ, and acknowledged his default and negligence in 
the court of the bench, and the Court doubted much what 
to do. And ſee + 4. H. 6. fol. 4. in a certain long written 


report, by the opinion of all the Judges, in ſuch caſe where 
matter of ſubſtance is wanting in the writ cf falſe judgment, 


or writ of error (6), the plaintiff ſhall have another writ in 


the chancery, directed to the Juſtices of the bench, reciting 
the matter, and commanding them to proceed to the diſ- 
cuſhon of the errors contained in the record which remains 
with them. MNota bene, 


——_——_ 


(a) This muft have been the writ iſſued | fe&t, all writs of error ſhall be amended, and 
where the tenant had aliened after judgment. | made agrecable to ſuch record by the re- 


Reg. Brev. 18. a. b. 
(6) By 5. Geo. 1. 


riance from the original record, or other de- 


—— — — . 


— 


A man having ſcveral 
commons in one place, 
one appurtenant to one 
meſſuage, the other to 
another meſſuage, can- 
not make a joint pre- 
ſcription ſor both. 


{ Bendl. 74.] \ s e 
r 


Dier, 154. a. 


15. H. 7. 10. b. 
5. Co. 78. b. 


Vin. Ab. Prefcription 
(W.) Bul. Ni. Pr. 59, 
60. 1. Bur. 441.] . 


ſpective courts where ſuch writs of error 


c. 13. in caſes of va- | ſhall be made returnable. 


——C oo o——C . 


Baſket againſt Lord Mordant. 


(59) NOTE, Upon evidence to a jury of the county of 

* Dorſet, in Banc, between Baſket and the lord 
Mordant, it was holden by the Court, that if a man have 
common in a down or waſte for one hundred ſheep, as 
appurtenant to a houſe, and certain acres of land, meadow, 
and paſture; and he purchaſe another meſſuage with certain 
land, which alſo has common in the ſame down or waſte for 
other hundred ſheep, as appurtenant thereto by pre- 
ſcription ; if he make title in pleading by preſcription in the 
entire for common appurtenant to both houſes and lands 
together for two hundred ſheep, he has failed in his pre- 
ſcription; for he ought to make two ſeveral titles and pre- 
ſcriptions for the two hundred ſheep, and not to join both in 
one, for they are two diſtint commons. 


(59) If a leſſor grant a moiety of the reverſion to A. and the other moiety to B. &c. the 


leee attorns accordingly, and then A. and B. grant to J. S. &c. the leflee commits waſte, 


J. S. ſhall not have ſeveral but one action of waſte, although he have the reverſion by ſeve- 
ral grants and titles by MEADE, Tia. 26. EUA. 


(60) ME- 


Trinity Term, 4. and 5. Philip and Mary. 


* Foxe's Caſe. 
EMORANDUM, That in B. R. one Stephen 


Foxe was arraigned for a felonious reſcous of 
one Arthur Fiſher ; and the indictment was, That whereas 
Arthur Fiſher of &c. on the 16th day of February in the year 
&c. at H. in the county aforeſaid, feloniouſly cut the purſe 
of ſuch a perſon &c. and ſixteen ſhillings in money num- 
bered &c. feloniouſly took and carried away, &c. whereupon 
one IF. Puller, bailiff of the lord the king of his town afore- 
{aid, took and arreſted the ſaid A. F. at H. aforeſaid for the fe- 
lony aforeſaid, et in ſalvd ſud cuſtodid adtunc et ibidem eundem A. 
habuit et cuſſodivit until Stephen Foxe of &c. adtunc et ibidem 
made an aſſault upon the ſaid bailiff, and adtunc et ibidem fe- 
loniouſly took and reſcued the ſaid Athur from the cuſtody 
of the faid bailiff, &c. And it was much doubted whether 
this indictment was certain enough for the time of the arreſt 
and alſo for the time of the reſcue; and upon this depends 
the whole : Firſt, Whether the adtunc which is placed after 
the arreſt may be referred to the arreſt before by the copu- 
lative which follows, s. et in fſalva ſua cuſtodig adtunc et 
ibidem eundem A. habuit ; for the time of the arreſt is mate- 
rial; and it ſeems that it cannot (a), for they are diſtinct 
ſentences divided by the word eundem Fc. yet quæ re. Allo, 
Whether the laſt adtunc, s. of the reſcue, may be referred 
to the whole day aforeſaid, or only to that inſtant and time 
of the day at which the felony was committed, or to any 
time before in the ſame day. And Browne thought, that 
adtunc ſhall not extend to the whole day, but only to the 
inſtant of the felony committed, and therefore the indictment 
is not good without ſaying further, 's. on the ſame day Sc. 
But others thought otherwiſe, therefore quere. 


(69) M 


— 


[iS 


HRTTOR D. 
Indictment for reſcous 
ſtating that one on 
« the 16th of February, 
« &c.committed felony, 
« whereupon A. B. at 
« H. aforeſaid arreſted 
cc him, ct adtunc et ibi- 
dem had and kept him 
«© in cuſtody until de- 
cc fendant adtunc et ibi- 
% dem made an aſſault, 
cc et adtunc et ibidem reſ- 
„% cued bim.“ Whe- 
ther the time of the ar- 
reſt, and alſo of the reſ- 
cue, be laid with ſuf- 


ficient certainty. 


10. E. 4. 1g. 28. H. 8. 
16. 0. 8. EF. 6. . 
69. a. ante. 


[ 3, P. Wms. 484. 497. 
2. Hawk. Pl. Cor. 334. 


4. Bac. Ab. 400. 401. 


(a) This ſentence in Italics is omitted in 
the laſt edit, and in that of 1621, but is in 


H h 


| the old edit. of 1592 and in that of 1672. 


Michael. 


= 
> 
2 
2 
> 
- 


BRITANNICVM 


* Michaelmas Term, 
Queen Elizabeth. 


RESOLUTIONS af SERJEANTS INN by all the Jus— 
Ticks, CHIEF BARON, ATTORNEY ard SLI 
ciro& GENERAL, upon the Statute of the 1/t of 
Edw. 6. c. 7. for Diſcoatiauance by the Demiſe of 
the King. 


(1) FIRST. The King who is heir or ſucceſſor may pro- 


claim and commence his reign on the ſame day that 
his progenitor or predeceſſor died. (2) Alſo all patents of 
the Judges of the one Bench and the other, the Barons of 
the Exchequer, Sheriffs, Eſcheators, and Commiſſioners of 
Oyer and Terminer, Gaol- delivery, and Juſtices of Peace, 
are determined by the death of the King who made them; 
otherwiſe it is of coroners who are choſen by writ. (3) Alſo 
if an original be purchaſed in the time of one king, and he 
die before the return of it, the original is gone, and cannot 
be returned in the time of the next king. But all proceſs 
iſſued upon any original depending in any court of record in 
the time of the king deceaſed, may be executed and returned 
in the time of the new king by the clauſe in the ſtatute, 
21g. & but that the proceſs, picas, Sc.“ 


21 And ſo it was put 
in ure in Mich. 1. Mary in both Benches. 


(4 Allo gu re, 
(3) Eaſt. 2. 


[ 165.4] 


1. And, 44. S. C. 
[ 1. Bl. Com. 196. 


7. KH. 7. g. . 4. H. 
7. 1 


[See 7. & 8. W. 3. c. 27. 
& 21. 1. Ann. ſt. 1. c. 8. 
& 6. Ann. c. 7. 88. 


[ 2. Hawk. P. C. 3.] 


5. Mar. 163. b. 7. Co. 
30. a. 2. Keb. 375. 791. 
La. Attorney General. 
. R. 3. 4 . H. 4 
6. b. LN. 0 
E. 4. 43. a. Br. Com- 
miſſion, 19. 21. Stam. 
Prerogat. 49. contra. 
Dier, 206. a. 290. a. 
286. a. 1. Keb. 24. Stat. 
1. E. 6. c. 7. Raft. Diſe 
continuanc. de Proeceſſe, 
„ „ 
. 14. . 9. G 


Cir. B. R. The exccutor of an executor was ſucd for legacies, and pleaded 


10 affets, w hich was refuſed by th 10 {piritual court, and for this a prohipitien was a arded 


out of tlic Ning's Bench in the time of King tt nc the qu 
was diſcontinued ; and upon argument the "Court rfolved it Mas: 
taken between a Pry leibition a1 warded our Of the King s Bunch 
Idas; for out cf the Common Pleas a 


0 tion lirſt of CEC rd, and for this, it is there the ſuit Of the party; 


Jute; 


the King's Pench, aud is merely prohibitory. Another 
ines out of th King s Beuch, ll tf thire be x9 Le 
by th. : mite ol "ih e king; but f an attachment 1 ac a! ad be rc: urned, or if 


Per and put in bail, then it is become the fuit &f the party, 
I, DDERIUGEF, In an action for h ana! 1 rj, N. nen the ors 
"ne king as for b. mſetf,” and is not Cifcontinu es! by tac des 


tempt of the k ing is collateral; 


and is not diſcontinued. 
clxration is “ as <v-'l! t the lord 
th ot the king, for the con. 
but it is 6: herwilc where thc king recevers part. 


(Aion was, Whether this 
and a difference was 
and cut cf the Common 
brohibitien mall not be awarded without a ſug— 
but it is othcrwile in 
11 Zcrence is, when a protiibition 
A vCe1) there it is eee 


the party ap- 
By 


Ka. 1. Car: B. R. Cateſti 3 Bake: s Calc. Catetby recovered in a arare wmpedtt, which 
ſce 6. Coke, | (61. b.] and now fucd a /re acid againſt the ins umbent B. who Picaced A 


releaſe, which was found againſt B. 
Culiinued by the demiſe of the King as an extent, poſt. fol 20 
for it is proceſs. 


3. Lb. pl. 


+ Orig. Smrl auter frocgſſe. 
H h 2 


The King died, and JERUuIN moved, that this is diſ- 


8. ] Et z0n allocatur, 


If 


E Michaelmas Term, 1. Queen Elizabeth. 


4 H. 7. 7. 1. E. 3. 3. if Juſtices of Oyer or Gaol - delivery reprieve any priſoner 
1. Aff. 8. Dier, 205. 

Lambert, 96. after judgment of death, whether the new Juſtices may com- 
Cz. Hawk. P. C. 32. 35, mand execution upon him by reaſon of the words of the ſta, 


tute, which are of repricyes before judgment. 


36. 2. H. H. P. C. 35. 4 


Hilary Term, 
Queen Elizabeth. 


* [165. b.] — 


Of the kin 74 IN - 
. 9 (5) MLR DUM, That lately in the time of the 


and cuſtoms, and re- queen Mary a new impoſt or impoſition was put 
l his 4 upon cloth as a cuſtom more than the ancient cuſtom granted 
rom going ou e 
realm. by parliament, as jt is aſſerted in the 21ſt of Edw, 3. * that 
Davis, 8. b. 4. Inft. 39. it was but fourteen pence of every Eng merchant and 
Vaugh. 161. 163. F.N. | : | 
. 85. twenty-one of aliens. And now the merchants of London 
found great grievance, and made exciamations and ſuit to 
the queen to be unburthened of this impoſt, becauſe it waz 
not granted by parliament, but aſſeſſed by queen Mary of her 
abſolute power +. And on account of this doubt there were 
divers 2hemblics and conferences by the Juſtices and others; 
Dy. 43. b. 92. a. and the firſt point moved was, VWnether a cuſtom com- 
Dav. 9. b. menced in any caſc firit by the grant and benevolence of the 
merchants, or by the limatat: ion of the king; and thereupon 
it is to be coniidercd, whether a lubjc& generally may with- 
draw his perſon out of the realm for merchandize, travelling, 
13. El. 256. a. 
or any other cauſe, at his free-will end pleaſure, by the ſole 
licenſe and perriiſſion of the common law of this realm; and 
further, whether he can convey his goods out of this realry 
Vi n c | C Fo 0) (| fc A 
| "Treatiſe in the writ de ſeeuritate i ud ente 40 ne exeut regnun 


f. 192, 193. J, wuere his opinion is declared that he miglit 


+ Mich. . 5 Rot. Patent. Mem. 1. 4. That this cuſtom was gr anted to the king 


by the commons 2 EAS. rad and 10 26. E. 3. i Men: Wand Scacch'. Anil fo in the re WERE = 
about 26. E. 1; that is called the New Cuſtom (which is now called the Old); but 7% iat 
when or by which Perliament this was given to the Kiug, for perhaps the record of it ls 


loft. 
(6) Tren. 35. EJ. C. B. Debt was brought upon bond conditioned to pay money to the 


obligee ot his return from Rome, and the defendant paid money ioto court, and DENT, 


Queen's Ser:can!, praved that the money might remain in the court for the queen uatil 


licenſe of departure was ſhewn, for if he depart without licenſe al! his goods ſhall be for- 
feneq, which Lac Court allow d. 


well 


* mern 
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| 4 | i zpealed b . 
well do it before the ſtatute of 5. R. 2. [ ſt. 1. c. 2. ] which [ 7 c 2 + Js. 4 


prohibits all except the great perſons of the realm, notable 54. 
and true merchants and ſoldiers, upon pain of forfeiture of all 
their goods. But Fitzherbert agreed that the king by his [. Hawk. P. C. 9r, 92. 


. . *1*,* . x2. St; Tr. 60, 01. 1. 
general proclamation or ſpecial prohibition by writ may re- L 


ſtrain his ſubjects from going out &c. without his ſpecial 4. Bac. Ab. 170, 171. 

licenſe, and if any one attempt to do it, it is a contempt. 

But quære well of his opinion; for by the words in the firſt 

part of the writ, viz. ab/que licentia noſtra clam deſtinas exire 

vel te divertere ad partes exteras, this argues that he cannot Do 

go out unlicenſed by the king, &c. and although afterwards 

it is ſuggeſted in the writ, that he intends to proſecute out 

of the realm guamplurimum regi et regno ſuo prejudicial in 

contemptum regis, this cauſe is not traverſable by the ſub- 

ject, and the very departure without ſpecial licenſe is a con- 

tempt as much as &c. therefore quere well of this. (7)' „ H. 6. 12. Br. Cut. 

Note, That Engliſb merchants do not pay at common law toms, 26. Davis, 8, 9. 
oo” 4 


(7) Nox, reſolved and adjudged in the great caſe of Currants, [ Mich. 4. Jac. Bates' Caſe, 
Lane, 22. & 11. State Trials, 29. &c. ] that the impoſition of cightcen pence upon currants 
by queen Fliz. and another by king James of 5s. 6d. more upon every hundred weight was 
law ful; and the reaſon, becauſe the king has abfolute power as well as ordinary: abſolute, as 
in war, peace, league, treaties, trade; and that the law in ſuch caſes as theſe is not to be looked 
for in books of law, but out of precedents of the exchequer, and that it is grounded upon 
policy which is not diſcloſed ; and that impoſition upon wools, &c. was by no ſtatute at all 
but by prerogative merely, and that it has been encreaſed often to 40s. a ſack, and again di- 
miniſhed at the ſuit of the commons giving a conſideration for it: 2 fortiori he may upon fo- 
rcign commoditics, and that the impoſt upon wines was ſet 16. E. 1. and the collector charged 
with them, as appears in the exchequer, of 4s. upon the tun, which was increaſed to 17s. in 
the time of H. 8. and by queen Mary to four marks; and wine is more neceſſary than cur- 
rants, and therefore &c. Another reaſon is, becaule it is not a burthen tothe commonwealth, 
but to delicate mouths. And it was agrecd by the Barons, that the king may reſtrain his 
ſubjects from going beyond ſca, or carrying or ſending their goods over ſea, for theſe goods 
arc a burthen to the commenwealth. And they alſo clearly agreed, that he may prohibit 
the importation of a foreign commodity, and for the ſame reaſon may ſay that they may im- 
port upon ſuch condition of payment, or otherwiſe ; and the ports are the gates of the ſea, 
and ſo it is proper to pay for coming within them for ſafeguard ; as toll for murage or 
portage, &c. is for the ſame reaſon impoſed, the ſtatute of 11. Rich. 2. [c. 9. ] vouches. 
Allo, that no impoiitions or charges be put upon wools, leather, or woolfells, other than 
the cuſtom of a ſubſidy grantee to the king in. this preſent parliament, and if any be, the 
ſame ſhall be repealed and annulled, as it was another time ordaincd by ſtatute [ 45. E. 3. 
©. 4], ſaving always to the king his ancient rights, which is explained of putting on im- 
rouſitions where occaſhon ſerves. becauſe “ her than” excludes from that ſaving cuſtom &c. 
and becauſe he may grant ſafc-cenduct to a ſtranger to come into England, that he would 
mal. it to ten thouſand, or as many as could ſeize the realm, is too injurious a ſuſpicion ; 
and the king ought to be guided and ruled by his on prerogative. And FLEMING, Chief 
Bar, ſaid alſo for law, that the king has prerogative power upon trade as the cauſe, 
upon particular merchandize as the effett, for he may prohibit, as king H. 3. and E. 1. 
that no govds ſhould be imported or exported to or from Brabant and Heynault. And 
he ſaid, that this impoſition is not upon goods of the realm at home, but a commodity 
of the /enetians abroad, and not upon ours (which by objection was ſaid to be done), but 
upon foreign commodity coming into his ports; as no toll for pontage or murage upon the 
highway, but upon a bridge where &c. And if foreign princes put, as the duke of Venice 
did, a ducat upon an hundred weight, upon which the king impoſes 5s. 6d. that in reaſon 
of ſtate is good, for each coin is known to him. And as for him | s. Bates] every merchant 
reſpects his own luerc, and will not import without hopes of it; therefore if he import a 


h 3 ming 


f r65. b. Þ 


So. Mag. Char. 58, 39 any cuſtom for any wares or merchandize whatever, except 
cont, 


C1] 2% 4. J 


Magn. Chart. Raſt. Fran- 
chiſes, 3. 
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three, viz. woos, woolfells, and leather, namely, for every 
fack of wool containing twenty-ſix ſtone, and every ſtone 
fourteen pounds, one half-mark ; and for three hundred wool- 
fells half a mark, and for a laſt of leather thirteen ſhillings 
and fourpence ; and this was equal to the ſtranger as to the 
Engliſb merchant ; and this cuſtom is called the Great or 
Old Cuſtom. And in the time of Edward I. the merchant 


ſtrangers, in conſideration of certain liberties and immunities 


to them granted by the king and remiſſion of priſage, gave 
and paid gratis to the king three ſhillings and fourpence be- 
yond the ancient cuſtom, as appears in the record of the ex- 
chequer 31. & 32. E. 1. which increaſe ® was called the 
New or Small Cuſtom ; and this by the opinion of Smith, 
2522 of the pipe. 


thing charged i it ought to de ſubject to the charge: and the rule of the ordinary power of 


the king is the common good, bur of his abſolute /a/rs popu; ſuprema ley e 


and who tha {1 


examine the king, whethet that impofition be better than a tubnde, on 0 all 1 erhaps the 


king having need 8 pro: 116 n peace or war, 21: haviyr: Z uu lertaken to deic nd mere! 12NTS 
by ſetters, ambaTador s, reprifais, and. i act 5 ius. At ad to lay that if this is lawful, 
then he may put impoſitions uon al chit 28, is as if one node lay, he can pardon one "a 


lony, ergo he will pardon all, and if ss. chen zcs. &c. this is to corrode the bowels of 
the republic, and in that of the King himſelf; and concluded Bates the merchant tor nov 
obeying the proclamation to be in contempt (a). 


—— 
„ 


* * * 


(a) There ſeems ſuch extraordinary con- 
fuſion in this note in the original, and in | 
many typographic errors, that it bs i; Rp 
fible t» tranſlate it as it ſtands there. As | 
the caſe is reported iv Lance, 22. and in 17. | 
St. r. 29. may be ſcen at Treat len; ds rs 5. ot the 2101 ning r thicre addy: 2c, The Nenée— 
ſubſequent proceedings in parliament in con- 
ſequence of this determination of the court 5 
of exchequer, I hare rot tranſcribed the 


A. makes a feoffment 
in 8. H. 7. to the un- 
tent of performing his 
will ; afcerwards by in- 
denture he dcclares his 
will to be, „that the 
«« feoffees ſhail tand 
cc ſelſed to the payment 


cc of his debts, and ai- 


& terwards convey back 
« an <cſtate-iail to him 


** 


& and his wife: vo 
reconveyance barg ever 
made by the f-uices, 
this uſe is not changed, 
and tlie feoffecs hold to 


— 


original, By comparing the obſcure paſ- 
ſages with the repoct in ee I have ens 
deavoured to Form co: niecturai emendations- 
my Th Ene only as 1 upp: ed neceſlarv to re- 
cancile it to tente without contradifting any 


ral inte oak af the caſe may be undcritood 
from for Ab. tit. Prerogative of the King 
4 E. * 3.7. 


Audley's Calc, 

(8) * S AUDLEY, knight, Lord Audley, who was 

attainted in the time of Heury 7. for au inſurrection 
at Blackveathficld, in the eighth year of the faid king en- 
feoitgd [/7itam Fady, chief baron of the exchequer, Hugh 
Luttrell, knight, and others, of the manor of Næther Stoway, 
and divers other manors in the county of Somerſet, to them 
and their heirs in fee; and afterwards by indenture reciting 
in ngliſb the date of the deed of feoffment aforeſaid, and 
tae feoffinent to have been made to the intent that they with 
tac ſame manors ſhould perform his will, «© Anozw ye that my 
ill 
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tt 2vill is, that the faid W. Hody of the revenues 2 hall the uſe of the heirs ge- 


| | neral of A. 
te receive ſuch money as they have lent him ¶ me J, viz. one 


| : | | 2. Leon. 159. | 
« hundred pounds, and alſo to fland ſeiſed to the payment of Clem tee | 
« my debts upon bills ſubſcribed with my Band. And alſo the — . 3 S.C. 
« /aid feoffees after my debts paid Hall male eſtate to me the ba. 
« ſaid Sir James Audley, and to Foan my wife, and to the [22. Vin. Ab. 261.] 
« heirs male of my 5545 by [upon | her lawfully begotten; and Dier, 136. 314.b. 102.4 
« for lack of ſuch iſſue to mine heirs for ever. In witneſs Cc. Dier, g6. 
« to this will, &c.“ Which James had iſſue then by another 
wife, and afterwards he had iſſue one James by the ſaid ſe- 
cond wife, s. Joan, and no eſtate was ever conveyed back 
by the ſaid feoffees : Whether the uſe was changed imme- 
diatcly by the aboveſaid words, wes the great queſtion be- 
tween the ſaid James Audley the ſon and the heir general of 
Lord Audley. | 

(9.) And as it ſeems by the opinion of ſeveral Serjeants A feoffment without 


| 3 conſideration ſhall be to 
and Judges no uſe was changed above, becauſe it is not a che c. of the feoffor. 


laſt will, but an intent &c. ; and although the feoftces hall be See Ben). 16. pl. 20. 


ſeiſed to the uſe of the feoffor and his heirs, becauſe there Vide H. 11. H. 4. in 
the petition of Lord de 
| | Cammeys, 5. 52. Dier, 
„this cannot make a new uſe of an entail to James and 146. Mo. 315. 19. 


A . Is | . 11. 
Joan his wife without eſtate conveyed to them, becauſe the such words in s wil 


wife is a ſtranger to the land and to the ancient uſe &c. would alter the uſe, 1. 


; | M. 6. but this bein 
And note, That this cannot be a teſtament or a laſt will to by inderture, i 


take effect by death; for it appears that the eſtate ought to ſhall be changed before 
1 Con the cſtate is executed. 
have been executed in the lite of the teſtator, &. And the 31. B. 6 Subpœna, 23. 


was no conſideration that they ſhould be ſciſed to thuir own 


caſe was again moved in the ſecond year of queen Liz. in But Dal 88. pl. 3. S. C. 
iz contra, that an uſe 

Hilary Term, at Serjeants* Inn, by the Lord-Treaturer and eee preſently. ] 

by the Sub-Treaſurer and Chancellor of the Exchequer, to 

all the Judges, who thought the law as above; and in 


Hichaclmas Term in the third and fourth year, before the 


(g) Eafl. 17. EIS. In the caſe of Hummerſton, which is cired folio 337: 7. Ta. pl. 36.] 


ond e vv a On a recovery being ſuffe red lo > the intext that hee recoveror mculd make 


over: +1 it was ag rte: w 3 after the recovery ſuffered the receverors ſhall be ſeiſed to 
their own uſc, for if they were 1cifcd to the uſe of Hummer ftor „then they could not make 
the citate ; but by S0UTHCOT and WRAY they ought to do ti; is in convenient time, other- 
wiſc an uſe would be raiſed in him againſt whem the rec overy is had; and they agreed that 
the word αtent it a goud word to 8 ate an uſc, but nut pretentiy as the Caſe here is. 
And 17. Ll.s Beinum v. Bacon [ 4. Leon. 22. J %% erect tone firme one point among 
Others was, A tine was levied, anc 1 of ading the uic, and the words were, © the 
% fine. vas liVicd to the intent that t., make an tfiaie t him to whon! J. E. the father 
„ (5©hy vas the wrnſer) ſoul nume; and there wes a proviſo in the end ot I the inqenture, 
that the conuſec ſhould not be . fed to any otner ule except unto that ute {pecttied and 
holden by all the Jufticcs, that it ſhall be to the ule of the conuſees them {elves immediately 
2s above, and vfter the nomination they ſhall be feiſed to rhe vie of whomever he names; 
and it J. K. dic without nemination, then rhe law will ſcttle the ule in Lis { heir ] 


H h 4 L ord- 


. 


{ 166. a. ] 


* [ 166. b.] 


What poſſeſſion and re- 
ceipt of the deceaſed's 
gocds cr dcbts ſhall be 
ſufficiert to charge a 
man as «<Xecutor, and 
what diſpc ſition of them 
ſhall make him executor 
& ſer tort. 


Mich. Ult. Rot. 422. 

1. And. 11. Mo. 

14. | Benl. 2 8. C. 
pl. 116. 


Bendl. 36. 6. 3. 114. 
115. Liver de Entries, 
206. Went. 2 5 5. 5. 0. 
21. 2. Brown. 183. Dy. 
255. b. 266. a. 5. Co. 
33. b. iſſint adjudged 
20. H. 7. 5. a. 2. Mar. 
zos. b. 8. H. 6. 36 a. 
41. FE. 3. 31. b. 32. H. 
6. 7. a. 21. E. 4. 5. a. 


Bier, 305. Wentw. 58. 
21. H. 6. ag. 11. H. 7. 
73. Dier, 271. à. 2. 
Rol. Ab. 223. 
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Lord-Keeper of the Great Seal and the other Judges, and 
ordered as above, until proof was made of making back the 
eſtate to James and Joan. See more Eaſter, 15. Eliz. fol. 
324. b. pl. 37.] 


* Stokes againſt Porter. 


(10) TOR ES brought an action of debt on bond 


againſt Porter as executor of the will of one H. 
Myrral; the defendant pleaded ne ungues executor, ne ungues 


adminiſter come executor, &c, The plaintiff averred that he 
adminiſtered as executor divers goods of the ſaid H. I. &c. 
upon which iſſue was joined, and the jury found this ſpecial 


verdict, viz. & that the ſaid H. V. at the time of his death 


« was poſſeſſed of divers parcels of goods and chattels, and 
ce ſhewed what in certain, and the value, as of his proper 
goods, and that after his death the defendant received of 
« one J. D. ſeven pounds of a debt which he owed to the ſaid 
« F. IF. in his life-time, for which he made him an acquit- 
« tance; and that alſo the defendant, after the death, and before 
« the writ purchaſed, took and had in his hands all and ſingu- 
« lar the goods and chattels aforeſaid, and the ſaid ſeven pounds 
ce uſed, occupied, and diſpoſed of at his will and pleaſure to 
ce his own advantage and profit. And whether this uſe, oc- 
« cupation, and diſpoſition be an adminiſtration in law, the 
&« jury pray the advice of the Court, &c. and if it be, then they 
ce find that the defendant adminiſtered as executor, and aſſeſs 
« damages and coſts &c.” And it was debated at bar and 
at bench; and it ſeemed to us three, 3. H. Browne, 
A. BrRowNE, and Mk, that it is ſufficient adminiſtration. 
And firſt, the definition of the word adminiſtration is, an 
ordering, making, or a diſpoſition, and more properly ap- 
plied to an officer. And for a ground of the ſame argument 
I intend, that by occupation or poſſeſſion, the goods of the 
dead give notice of the perſon who ſhall be charged as ad- 
miniſtring, be he ordinary or cxecutor, and draw the charge 
to him, as debt againſt the dean only, guardian of the ſpiri- 
tualties during the vacancy of the fee, ad cujus manus bond 
inteſtatoris devenerunt, without the chapter, 17. E. 3. [ Fitz. 
Ab. Tit. Bre. 822.) T. 16. B. 2. [ fol. 490. ] where the 


Aevis 
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Jeyenerunt was the iſſue. (11) And ſee the Regiſter, fol. 141, 
and 35. H. 6. [42. pl. 4-] againſt the abbot of Saint Aibans 
to whoſe hands &c. and againſt one executor only, who had 
poſſeſſion of the goods, the action well lies &c. And in 
M. [T.] 8. E. 3. [ 52. b. pl. 42.] in dower againſt one exe- 
cutor only who had the ſole guardianſhip, it names him guar- 
dian and not executor; and that poſſeſſion charges one as 
executor de ſon tort demeſne, ſee 5. E. 4. in the Long Report, 
fol. 72. and 9. E. 4. [L 33. a. pl. 7. ] in debt againſt the 
executors, and 35. H. 6. fol. 42. by Moyle, and 50. E. 3. 
fol. 7. [b. pl. 15.] and 33. H. 6. [31. b. pl. 5. ] where the 
wife took more of her apparel than was fitting for her degree 
without legacy or licenſe, and it was holden an executorſhip 
de ſon tort demeſne. And yet ſome poſſeſſion is colourable, and 
{till none in law to charge &c. as expences about the fu- 
neral ; one made coadjutor or overſeer ; one who has /iteras 
ad colligendum; a man who is made executor by a will, which 
will afterwards is diſproved by the proving of .one later; and 
a feme covert made executrix who docs not intermeddle &c. 
and renounces aftcr the death of her huſband : and all thoſe 
caſes where a man has colour by any authority and law to in- 
termeddle, he may plead the ſpecial matter, ſans ceo that he 
adminiſtered * in any other manner &c. But where he claims 
title or intereſt in the goods as by gift of the teſtator in his 
life, he ſhall not ſay ſans ceo that he adminiſtered any other 
goods or in any other manner, but 4g. hoc guoad ut executor, 
9. E. 4. { 33. a. pl. 7-] 10. 1. 7. fol. 28. [b. pl. 19.] (12) Alſo 
the plaintiff would be without remedy for his debt if he ſhould 
not have the action above. And if a lawful executor mal- 


(11) Adminiſtration is committed to A. and afterwards repealed and committed to 2} 


[ 166. b.] 


Br.“ 450. Co. 5. E. & 
$2. 32. H. 6. 7. 20. 
H. 7. Cro. 63. 5. Co. 
34. 13. H. 6. Execut. 
22. 1. Rol. Ab. 918. 
3. Cro. 254. 37. H. 6. 
28. a. 11. H. 4 84. 
10. 13. 19. 36. H. 6. 
26. 6. 14. 6. ro. 20. 
H.7. 10. & 27. 5. Dier, 
255. 5 H. 5. 11. 21. 
Ee 120. H. . . 1 
2 1. II. 6. 28.4. 10. H. . 
15. b. 3. H. 6. b. Bre. 
11. 9. E. 4. 40. Execut. 
36. 20. H. 6. 1. Exe- 
cut. 1 5. 8. 31. 33. H. 6. 
38. 13. 3. P. 3. H. Re. 
112. Nota per Bill, 21. 
H. 7. Cro. 81. Went. 
248. 295. 


„ 


71. H. 6. 36 9. E. 4. 
. 30, 37. H. 6. 8. 
nr. 
R. 3. 18. 


3. 


B. cannot avoid any grant made by A. and it he ſue any one for it prohibition lics, but . 


may ſue A. in the ſpiritual court to make account to ſee how much remains, and prohibition 
docs not lie, M. 13. Jac. C. B. VWawrfworth u. Andrews, Maſon's Reports, | 2. Rol. Ab. 253, 
pl. 8. H. 15. Jac. J. R. ] Micb. 1 R. 2. Rot. $1.8. R. Weſt. + Job, Elmerd recover 
before the King o. agiinſt Richard Kenia! for damage for maibem, and atter judgment and 
before cxecutiun, defendant died. Lucy his wife executrix fold ſcme goods for the burial 
G& the anteſtate, and as to the remaining goods ſhe renounced the execution before the biihon 
aud did not otherwiſe intermeddle, and holden a good aunſwer. But it was found that %e 
diſtributed alſo to the poor of the goods of the teſtator, and as exccu:rix profecuted writs, 
Therefore execution awarded againſt Lrcy. 

Adjudged Trin. 30. Elix. Rot. 403. B. R.wÞ Ireland, againſt whom the action will lie 
for tab ing a dog, becauſe in that a man hath property [ fee 12. H. S. 3. a. J. And by Mr. Corvet, 
in his lecture in Furnival's Iun, An. 163%. in Len, Thar one may be executor de for tort 
for the taking of this dog. See Jr:x. 1652. C. B. fol. 20. a. Barker's Caſe. 

Mich. 2. Jac. Rot. 3403. $ Gerret v. Carpenter, a wife for milking the cows of the huſ- 
band adjudged to be exccurrix de ſor tort. : 

An executor de fon tor! thall not anſwer fur more than comes to his hands, Ly Coke, 10. 
Ja:. And he ſaid, it wzs a fooliſh opinion in any one who thought to tic contrary. 


admi- 


J 167. a. ] 


[2. Term Rep. 97. 597. 
Vin. Ab. Exccutor C. a. 


x. Com. Dig 264, 265. 
2. Bac. Ab. 387. 391- 


Godolph. part. 2. c. 8 


See 3. Term Rep. 587. 


2. Hen. El. 26. ] 


$. Co. 34. b- 


21. E. 4. F. a. 


The patentees them- 
ſelves of lands &c. grant - 
ed by the crown, as 
well as purchaſcrs of 
parcels from them, are 
entitled to a crftar cf 
their lettcrs patent un- 
der ſtatute 3. & 4. E. 6. 


41 


32. H. 8. Br. Patents, 
97. 2. El. 179. b. Co. 
Lit. 215. B. N. C. 192. 
Grants. Raſt. 2. 

Vide Stat. 13. El. c. 6. 


5. Co. 53. 
Fee. E. 235. d. . 
Com. Dig. 399. ] 


Although a Patent he ſurrendeted, yet before 
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adminiſter, 3. by converting the goods to his own uſe, he 
ſhall be charged and ſhall be an executor by tort, and without 
authority by ſuch malfcaſance in many caſes to avoid the 
charge would be unreaſonable : and ſuppoſe the defendant 
himſelf in pleading had confefled the matter above found 
by the verdict /ans ceo that he ad iniſtered in any other man- 
ner, would he not be condemned ? Credo quod fic &c. And the 
receipt of the debt above is plainly a thing done as executor; 
for by no other colour could he demand it ; wherefore &c; 
And afterwards before the next Term, the defendant died 
before judgment given, wherefore the whole matter fell. But 
CATLYN, SAUNDERS, Wippe, and WRA, were of 
opinion with the three Judges above, H. 15. of the preſent 
queen [| pot. 255. b. pl. 8.J; but Manwoop & contra. 


Sir T. Wroth's Cafe. 


(13) 2 ORD R ch and Sir T. Mretb were joint paten- 
tees of an office of Haltham-ſorgſt for the term of 

their lives by letters patents of the court of : augmentation, 
the enrolment of which remain in the exchequer. Lord Rich 
in the abſence of Mr. /7 reth beyond ſea ſurrendered the 
patent in chancery, which was there canccll and a memo- 
randum of it made on the back, but it was not enrolled that 
they had both ſurrendered &c. And upon this a new patent 
was made by Jueen May to Sir E. TPalgrave, reciting the 
former ſurrender in Both names to have been made. And 
now 21r. I/roath fince his return ſued to have an e: empli- 
fication or conia? of the patent by the ſtatute of 3. & 4. L. 6. 
c. 4. and requited the lord keeper of the great ſeal to grant a 
cer tiorari to remove the record of the inrelment out of the 
exchequer into the chancery with intent to make a cornflat of 
it. And it was much deubted whether the patentee himfeil 
ſhall be intended within the purview and beneſit of the ſtatute 
afcrcfaid, inulmuch as the title and preamble of the act de- 
clare the miſchief that thoſe who purchaſe parcel of the lands 


contained in the patent of the patentee or his keirs, ſuſtain by 


V!ivat entered a confic is grantable; 


bur not a! ET the * Vocal is Entered bes 5 al th: 6 Shy 11 is Was T Nr Robart Sidi, Calc, und 


PT 


the 


—_— a” Jo — — 


. 


Hilary Term, 1. Queen Elizabeth. 


the ſurrender or loſs of the original patent; and holden as it 
ſeems by the firſt ſentence of the purview, that the patentees 
themſclves are aided. 


Trinity Term, 


1. Queen Elizabeth. 


Taw, Executrix &c. agaigſt Bury. 


[ 167. a. ] 


[ 167. b.] 


(14) ID EB T by Elizabeth Taw executrix of the will of 4 delivers adeed to f. 


J. Taw againſt Pury : and the counted upon a 
bond of forty pounds made and bearing date the 12th day of 
* y in the 3d and 4th years of the reign of Philip and 
Mary * at London in the pariſh of St. Maury le Bete in the 
ward of Cheap to be paid at the Feaſt of the Puriſication next 
to come. The defendant pleaded, that © he ought not to be 
charged by this writing, becauſe he ſays that he on the frit 
« Jay of May in the year aforeſaid, which was Wee months 
„and more afterwards, at Exeter, in the county gf the city 


* of RE the aforefaid writing cauſed to be wr'tren and 


” 1 | 7 . bi 1 * "Oh 1 8 8 
« ſealed, and chen and there aſter wass delivered che i.me to 


* 5 : 1 8 MP. FR ? ©.. \ 8 , . 
« one B. C. to deliver to tne atorcluie teſtator as his uecg 


* and afterwards, 5. on the 25ih day of the ſame month of 


c Jzay at Lengon in the pariſh Cf Saint Deunyjtan in Feel. 


« fret, the ſame C. Se. offered to deliver to the aforcſaid 


« teſtator this writing as the deed cf the faid defendant, and 
. } ö } 
« the ſaid teſtator the ſame to receive as the deed of defend- 


F- a. 


« ant then and there wholly refuicd, whercfore the ſime B. C.. 
„then and there Joſt the ſaid writing obligatory with the 
« aforeſaid teſtaror, as a ſcheaule and not as the ded of the 
* fatd defendant; and fo nn &! ſafums; and of tnis he puts 
Shia elf upon the country ;”” to witch che plaintiff d 


(15) And SIR II. BROWNE and M verry 


* 
* 
gy. ** 
* 
— 


in law. 


(14) Eaſt. 1. Car. B. R. Ward v. Kia 9 0 Palm. 407. Lach, 4. 77. 


} 


tt declared an O. oli ition tO CHEE be ag BY K 1 \V 1c Fenn AIDS 
f 


' 


nt it that t was male at Ila e and 1 Cor ei 


t may beſtaled and delivered at audiner. Aud ZI ow all nt 
ba tor 1 1 pi re. 8 0 3 \ i» Fl. . F, id CY | FA 10 4. 7 3 F. 2 — . Sec 
the bithopef Verte and ih x: , Yate Rot ns Latch 


argued K. 1. (“. L. K. toi thee 


Lune mater. 


to deliver as his detd to 
C.; C. re fuſes to rece vo 
it; 'B. leaves it; C. ſues 
* it, 22d recovers. 
Ai. plcaded the ſpecial 
matter, and ſo ren 


Factun:; and bad, becauſe 


it was his decd by the 
firſt delivery. 

C. declares upon it as 
dated 12 Jan, Plea that 
it was made on the xſt 
of May is bad, becauſe 
it dogs rot anſwer the 
bond declared on. 


Hil. Uit. Rot. 442. 
2 Ard. 4. Benl. 7 5. S. C. 
e the 0 = this 
oe 1 tne book of en- 
tries, Tit. Det. pl. 24 
10l. 145. 
. Co. 26. 119. 
* eſt factum a good 
plea in ths caſe, 5. Rep. 
119. 


USalk. 307. Cro. Eliz. 54 ] 


4 


& 86.] The plain. 


red u don the elle 


. | . 
eg bee ate d one piece, 


! = 
be T Mendes for 4 V lils 


alto tho — Ca 10 ngetween 
1 
- £04,508 66: ad 


tuns 


[ 167. b.) 


Litt. Rep. 252. 


See 2. Cro. 264. 3. Cro. 
773. Br. Departure, 20. 
1. H. 6. 4. Perk. 30. 


Feoffments, 95. 22. H. 


6. 57. 4. 6. E. 3. 184. 
Dier, 22 1. b. 14. H. 4. 
27. Perk. 150. 152. 32. a. 


25. E. 3. 38. b. 


Trinity Term, 1. Queen Elizabetli. 


this no plea: firſt, becauſe it does not anſwer the obligatich 
on which the plaintiff declared; for the obligation which 
was made and delivered at another time and place a long 
time afterwards, cannot be intended by any reaſon the ob}. 
gation upon which the plaintiff founded himſelf, which tool: 
all its effect at the time of the date; and if the defendant had 
pleaded a releaſe in bar after the date aforeſaid, the plaintiff 
would not be received to aver a firſt delivery of the obli- 
gation after the date of the releaſe, for this would be a de- 
parture by 5. H. 7. [27. a.] in guare impedit. Otherwiſe it 
would be if the plaintiff had declared in this form, s. by his 
writing bearing date &c. without ſaying any thing of the 
delivery &e. And by 22. H. 6. [ 13. a.] in formedon, a 
deed, if it be denied, ſhall be tried in the county where it bear; 
date, and not where the delivery is alleged; otherwiſe is it 
where dureſs is pleaded in a forcign county. And ſee 3. Ed.. 
[68.] and &. 12. E. 3. and other books where a deed may be 


22. E. 3. 16. Vine . 


F. Eſtoppel, 2c6. 2. by ſpecial matter averred to be delivered as a deed before it 


Co. 4. b. 22. Aſſ. $9. ſ 
o_ 3 6 _y % pier, bears date for an infant, &. And yet guære by 12. H. 6. 


61. „ 11. H. . 16. a 
=o 21. 1421 Pro. E pl. 3.] Allo note 1. H. 7 14. pl. 2.] and bY H. 7 13.) 


laits, 28. 


Sheph. Touch. 58. 
Cro. Jac. 264. ] 


and 8. Z/.6.[2r. pl. 7.] and 18. H. 6. fol. 8. Cpl. 7.] and 10. 
[pl. 9.] and 27. H. 6. 7. Cpl. 2.] and [E.] 19. H. 8. caſ. ult. 


[S. pl. 12.] where a deed may have two deliveries. And in 


this caſe here, by the firſt delivery to Ca/mady without ſpeak- ta 

in; of it as the deed of the party, the deed was gocd, and was fa 

in law the deed of the defendant before any delivery over to W 

the party, and then the refuſal of the party cannot undo it hi 

Ns hn m—_ as the deed of the party from the beginning. (16) Other- W 
27. H. 6. 77. 3. Cro. Wiſe it would be if the firſt delivery had been made to Cal- {c 
* may as an eſcrow, to deliver over to the party as a deed upon ir 
2 H. 6. 7. b. 3. 5. C2. condition per formed, &. And the plea 1s non eft factum Vi 
wu: > ER 7: ſuun, and that has no reſpect to the obligee; for if the obligee 4 
de a monk, or it be another perſon who bears the name of the { 

obligee who ſued the obligation, yet in thoſe caſes the obliger f 

cannot ſaſely plcad non , factum ſuum. Otherwiſe it is it 

* [ 168. a. another perſon than the obligor, namely * one who bears his : 


name be ſurd, he may well plead non e/t fattum ſuum without 


pleading the ſpecial matter; which ſee for the diverſity ꝙ 14. 
H. C. and 16. H. 7. [J. pl. 10.] in Paulet's caſe; and then 
it ſcems the concluſion of the plea, s. et fic non eff fattum ſun 
is repugnant and contrary to the premiſes, which acknow- 


ledged it his deed &c. And for this ſee 9. II. 6. [ 37.a. pl. 12. 
And 


Trinity Term, 1. Queen Elizabeth. 
And afterwards judgment was given for the plaintiff, very 


f 168. a.] 


much againſt the opinion of A. B Row] NE; but others of the 


king's bench agreed to this judgment : but yet the judgment 
was reverſed in B. R. Hil. 3. Eliz. but that was for a ma- 
nifeſt diſcontinuance in the pleadings, and not for matter in 


law (a). 


FENNER and WILLIAMS held expreſsly that a diſcontinuance could not be amended, 


Baker and Frend, Eaft. 52 fol. 30. a. 


* 


[ Frend v. Baker, Tin. 16 52. Styl. 339. 


— — — — 
0 o 
— 


(4) By 32. H. 8. c. 30. after verdict judg- 
ment ſhall proceed notwithſtanding any miſ- 
continuance, diſcontinuance, &c. and ſhall 
tandwithout reverſal, as though no ſuch de- Dig. 325, 326. 
fzult had been. And 4. Ann, c. 16. extends | f 


Barret againſt Cleydon. 


7) If 

ment giyen in C. B. in ſcire facias upon a recog- 
nizance at the ſuit of Barret againſt Cleydon was reverſed in 
B. R. becauſe execution was awarded upon one nihil re- 
turned, when there ought to have been two nihils, and this 
by all the clerks of the ſaid court. And fo in ſeire facias to 
Fave a charter of pardon of outlawry allowed. But in ſcire 
facias upon a recovery of debt or damages againſt the party 
who was party and privy to the judgment, and not againſt 
his executor or adminiſtrator, one nihil ſuffices. And there 
was alſo another error aſſigned, s. becauſe the fte of the 
ſeire facias was upon a Sunday, which is not (a) dies juridicus 
in the bench; for the teſte was on the 28th day of November, 
which happened upon a Sunday in this year, and then the 
Term finiſhed on the 29th day of November. Nor for 
the practice in B. R. if any of the errors aſſigned are holden 
for no error, they are made void by a mark ou the roll, which 
is a Croſs, 3 


Salk. 599. pl. 4. Imp. K. B. 323. &c. 343. | Imp. C. B. 393. 398. 4co. 
316. 318. 3. Burr. 1599. ] 


n 


this to judgments by confeſſion, nbd dicit, 
non ſum inſormalus, or after writ of inquiry 
executed. Sce the caſes collected 1. 


Om. 


EMORANDUM, That in laſt Term a judg- 


In ſcire facias upon a re- 
cognizance there muſt 
be two nibils returned; 
ſo to have a charter of 
pardon of outlawry al- 
lowed. But upon a judg- 
ment againſt defendant 
himſelf one nibil is ſuf- 
ficient, though there 
muſt be two againſ} £x- 
ecutors. 

If a ſci. fa. be teſtd on 
a Sunday, it is error. 


Noy, 16. 12. H. 4. Fl. b. 
20. H. 7. 3. b. 48. Z. 3. 
1. b. 18. 22. H. 6. 17. 
7. 48. Aſſ. 3. 2. 3. 14. 
H. 7. 3. a. 8. b. 10. & 
6. . 4 15. . 
te. 4 . 3.8 
C16 71-6 
11 14. H. 6. 51. 21. a. 
Dy. 172. $01. 1. Cro. 
Gas. . 3. '& „ 
tol. 18 1. b. Plow. 265. 
2. Cro. 65. 3. Cro. 605. 


Dier, 129. a. 1. Bulſt. 
11. Sin, 633. 4% 
Cro. Jac. 496. 1. Com. Dig. 


— 


— —. 


(a) There is no difference between Sunday and any other day as to the return of n 


vrit. Hen. Black. 9. 


(18) IN 


r 
1 


I 168. a.] 


Iſ the heir be in ward 
by reaſon of a tenure of 
an honour or manor, and 
not in capitc, he halt not 
ſue livery, but an e 
le main cum cxitilus de 
tere pere tlene etatis luz, 
although he never mace 
tender. 


Co. Inſt. 77. 1. Ro. Ab. 
504. Ley. Rep. 23. 3. 
Mar. 123. h. 7. H. 8 
Cro. 179. pL. 7. 1. H. 7. 
28. a. 32. H. 8. B. N. C. 
99. 173. 189. Stamf. 
Prerog. 12, 13. N. B. 
256. 28. H. 6. 11. b. 
Pr. Livery, 14. 62. 26. 
AMT. 57. Br. 'Tenures. 
94 Dy. 249. 


[ 168. b. 


Plow, 209. 2 18, 2 19, 220. 


Trinity Term, r. Queen Elizabeth. 


(18) 1 N the court of wards was a caſe common to ſeveral, 

s. One was in ward to the queen by reaſon of the 
tenure of an honour or manor, and not in capite, and this way 
found by office, and after he came to full age he remained 2 
year or more without livery ſued or tender made. Whether 
he fhall have livery together with the ifſues from the time 
when he came to full age, or whether it ſhould be a livery 
without iiluces, was much doubted there and among the juſ- 
tices; but cer le main it cannot be, as I conceive, where 
the land is holden in any manner of the queen except the 
duchy tenures of Lancaſicr, For by the note of the pre. 
cedents in chancery of the time of H. 6. Edw. 4. R. z. in 
Lib. de Gill and Halley, the ouſter le main is always of land 
holden of ſome other than the king, for the words are theſe, 


g. de tali vero maner” in ball tud quod de aliis quam de nobis ut 


permitit” tenetur, et guod pat mortem ind J. S. fimil. capt 
Ft iu man. ngſtrd ſi ed vccrſtyne et non al in manu noftra exiſt. 
mamum neſtram fine dilac' amovens te inde ulter” in aliqus 
nullatenus intromitt” ſalvs jure notre et alterius & cujuſcungue 
exitus fe guos inde a tempore mortis præfati J. S. perceperis, 
prefats IV. S. liberes, ut juſtum eſt, teſie Ec. And for the 
lands in the duchy of Lancaſter ſee 3. H. 6. in the livery 
by + Fitzh»gh. And in 36. H. 6. livery by + Danſe, 
although they were holden of the king, an :u/tzr le main cum 
exitibus was ſued and granted as if the tenure had been of a 
common perſon. Note, this was in the time of I. 6, 
But afterwards, in the firſt year of Ed. 4. + Convile had 
very with iſſues for lands holden of the duchy of Lancaſter, 
and alſo by tenure of the duchy of C,rmwa!!, and not ouſter 
le main. For in 1. Ed. 4. the duchy was anncxed to the 
crown, that is to ſay, given to king Ed. 4. and his heirs, 
kings of England, and then was diflevered again in the firſt 
year of H. 7. as it was in the time of H. 6. and then order 
vas taken witi the affe-nt of the chief baron of the exchequer, 
and of the chief juſtice of the bench, that livery Could be 
granted together with the iſſues from the time of full age by 
the name fer le main, becauſe that was their courſe 
there for thoſe three hundred years laſt paſt, as it is aſſerted, 
&c. | See 12. Car. 2. c. 24. by which all fcudal tcnures 


5 8 re aboliſhed; 1 
and their conſcquences were abo tincd, 


Bronker's 


Trinity Term, 1. Queen Elizabeth. 


Bronker's Caſe. 
(19) RRONKER, ſherift of Wiltſbire, was ſued by in- 


formation of perjury in the ſtar- chamber at the ſuit 
of the queen for a falſe return of Sir John Thynne to be a 
knight of parliament for the ſaid county, when in fact 
Penruddicke was choſen by the greater number of freeholders 
in the ſaid county, in deceit of the country, and of the whole 
realm. And it appeared by examination obiter, that Bronker 
was not ſworn to execute his office, although there was a 
dedimus foteſtatem directed to one Hyde to give him his oath, 
who diſſuaded him from taking the oath on account of the 
difficulty of the articles. And this matter upon grave reſo- 
lution, and in an honourable and very large aſſembly of the 
nobles was decreed againſt Bronker, thet is to ſay, that for 
the contempt of the ancient law, 5. that every ſheriff at the 
beginning of his office ſhould be ſworn, he ſhould pay for 
his fine to the queen one hundred pounds, beſides being 
impriſoned for five weeks. And alſo one hundred pounds 
was adjudged to the queen according to the ſtatute [8. H. b. 
c. 7.] for the falſe return; and alſo an impriſonment for a 
year without bail or mainprize. And Hyde was fined at 
twenty marks, beſides impriſonment for two weeks, &c. 
And alſo Bronker and Penruddocke were bound by recog- 
nizance to ſtand to the arbitration of four of the nobles for 
the one hundred pounds due to Penruddocke. But Sir John 
Thynne was bound to Bronker in three huncred pounds to 
fave him harmleſs from his return, &c. 


— — — oe —U —— ̃ 


(20) MAN took a diſtreſs of beaſts in the county of 


Wilts in a place that is within the honour of 


Il allingford, the caſtle and court of which are within the 
county of Berks, and chaſed them * as far as to the caſtle, 
and there deliverance was made: and at the ſuit of the 
defendant the plaint was removed by accedas ad curiam 
directed to the ſheriff of Oxford [ gu. Berks ] into the 
bench; and there he counted of a taking in the place afore- 
faid in the county of Milts; and this was good by the 
opinion of the Court. Faſt. Term, 29. E. 3. [31. a.] 
2d ice AM. + 8. E. 3. in a writ of right. 


Wilkes 


[ 168. b.] 


A ſheriff fined in the 
ſtar- chamber for not 
t. king the oath of office 
at entering on his ſhe. 
riffalty, and for making 
a falſe return of a knight 


of parliament. 


It the commiſſioner who 
was to ſwear in the ſhe- 
riff return the writ with 
the oath when it was 
not taken, he ſhall be 
fined. 


Dier, 113,114. Noy. 92. 
Latch, 232. 3.Keb. 389. 


[ Dalt. Off. Sheriff, 14, 
15. Imp. Off. Sher. 42. 
3. Lev. 116. Carth. 307. 
232. Salk. 502. 504. 


3. Com. Dig. 332, 333-] 


23. H. 6. e. 1% Raſt. 
Parliament, 16. Dy.117. 
pl. 57. 10. Co. 300. b. 


169. a.] 
Diſtreſs taken in the 
honour of in one 
county, and driven to 
the caſtle of V. which 
is in another, and where 
the court of the honour 
is, the accedas ad curiam 
may be directed to the 
ſheriff of the latter 
county, and plaintiff 
count of a taking in the 
firſt. 


30. E. 3. 5. Diſtreſs, 16. 
30. Aſſ. 38. Plow. q. b. 
1. H. 6. 3. 22. E. 4. 11. 


[F. N. B. 204. note (a) 
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[ 169. a. ] 


In Cur* Ward”. 


Hahend” «is et bavrid? ſuis 
in per etuum, ad freprium: 
#f us et when: ipforum A. F. 
c C. in per pctuum, without 
« bærcdum jworum, with 
warranty to them, their 
heirs and aſſigns, in 
rm fredifla, gives 
only an eſtate ſor life. 
The heir is eſtopped 


from ſalſiiying the con- 


ſideration acknowledg- 
ed in the deed of feoff- 
ment of his anceſtor. 
Where a tenant in cofrte 
made a ſcoffment with- 
out confideration, bur 
falſcly alleged ont in the 
deed on an office find- 
ing his dying ſeiſed, the 
maſter of the wards 
cannot remove the feoſ- 
fees on examining in- 
to the conſderat.on, and 
retain the land until &c. 
and though the heir ten- 
der, ſtill if he do not 
proſecute his livery, the 
queen muſt admit the 
feoffeesto their traverſe, 
and to have the farm, 
&c. 

2. Co, 75. 2. And. 81. 
136. 199. 200, I. 

3. Co. 21. 4. 

1. N. $. e. 10. . Raft. 
Eſcheators, 12. 


Dy. 377. pl. 29. 
Stamf. Prerog. 63. 


{See 12. Car. 2. c. 24. 


Plow. Manxel's caſt, 
„ 4 Co: -c6.4. 72. 
„ a. 146. DO: 
bo1- 43357 en 
76. 1. Brown. 19. 1. 
Ko. Rep. 42. 30. H. 6. 
Deviſe, 22. 27. H. 8. 
„ 3; C8. $9... 
Perk. 230. 557. Flow. 
559. Bru. Eftatcs, 
| . 


. 


Trinity Term, 1. Queen Elizabeth. 


Wilkes againſt Leuſon. 


(21) JP 7EKES, who was merchant of the ſtaple, who 
died in February lait paſt, made a feoffment in 

the Auguſt before his death to one Leuſon, a knight, and his 
brother, and another, of the manor of Hzodnel in the county 
of FFarwick; and the decd, (ſeen) for ſeven thouſand pounds 
to him paid by the feoffees, of which ſum he made acquittance 
in the ſame deed (although in fact and in truth not a half. 
penny was paid), gave, granted, and confirmed &c. & haben. 
e dum eis et haredibus ſuis in perpetuum, ad proprium opus 
« et iu ipſerum A. B. et C. in perpctuum,”” and not 
© beredum ſuerum,” together with a clauſe of warranty to 
them, their heirs and aſſigns, in form prædictd: and not- 
withſtanding this feoffment he occupied the land with ſheep, 
and took other profits during his life z and afterwards his 
death was found on a diem clauſit extremum by office, that he 
died ſeiſed of the ſaid manor in fee, aud one J. Willes his 
brother of full age found his next heir, and a tenure in capite 
iound, and now Within the three months the ſaid feoffees 
ſued in the court of wards to be admitted to their traverſe, 
and alſo to have the manor in farm until &. And although 
the ſaid J. Miles the brother had tendered a livery, yet he 
had not hitherto proſecuted it, but for cauſe had diſcontinued, 
And Whether now the maſter of the wards at his diſcretion 
could remove the feoftees by injunction out of poſſeſſion 
upon examination of the ſaid conſideration of the ſaid feoff. 
ment which was falſe, and none ſuch in truth, and retain it 
in the hands of the queen donec et quouſque Sc. was a great 
queſtion. {22) And by the opinion of the learned counſel 
of that court he cannot do it, but the queen is bound in 
juſtice to give livery to him who is found heir by the office, 
or if be will not proceed with that, to grant to the tenderers 
the traveric, amd to have the farm, &c. the requeſt above- 
mentioned. And this by the ſtatutes 34. E. 3. [c. 14.] and 
36. E. 3. [e. 13.] and 8. H. 6.:c. 16.] and 3. II. 8. [e. 2} 
notwithſtanding the opinion of BRIAN and others in Ben- 
ſtelle's caſe, Trin. 1. H. 7. [27. b. pl. 5. ] ſecundum nova: 
additicnes et reporta. i note, that no averment can be 
allowed to the heir, that the ſaid conſideration was falſe 
againſt the deed and acknowledgment of his anceſtor, for 
thot 


Trinity Term, 1. Queen Elizabeth. = [ 169, b. ] 


that would be to admit an inconvenience. + And note the [3 Th Bays 475. & 
| rm Rep. 129. 7. 
limitation of the uſe above, for divers doubted whether the Bro. Bog of k 20 7 


feoffees ſhall have a fee · ſimple in the uſe, becauſe the uſe is not 

expreſſed, except only © to themſelves (by their names) for 

« ever ;”” but if thoſe words had been wanting; it would have 

been clear enough that the conſideration * of ſeven thouſand 

pounds had been ſuffcient, &c. for the law intends a ſuf- 

kcient conſideration by reaſon of the ſaid ſum; but when Plow. 300. 171. 

the uſe is expreſſed otherwiſe by the party himſclf, it is other- 8 * 

wiſe. And alſo the warranty in the deed was © to them, their 

« heirs, and aſſigns, in form aforeſaid,” which is a declaration 

of the intent of ///kes, 5. that the feoffees ſhall not have the 

uſe in fee-ſimple ; and it may be that the uſe, during their 

three lives, is worth ſeven thouſand pounds, and more, &c. | 

And ſuppoſe that the feoffment had been “ to have to them — ; 2 8 b. 

« and their heirs to the proper uſe and behoof of them the feof- Dier, 155. 

« fees for the term of their lives for ever for ſeven thouſand [2 Bac, Ad..495- 49% 
ep. Touch. 98. 109. 

&« pounds,” would they have any other eſtate than for the term 1. Woud's Conv. 265. 

of their lives in the uſe? I believe not; and ſo in the other 


Cale. 


+ A rent de novo was granted to one and his heirs to have to him and his heirs to the 
uſe of him and hisheirs during the life of S.; and by SERJEANT DoDbDERIDGE, becauſe the 
intent of the grantor appears to paſs only an eſtate for life, no more ſhall pais, to which 
opinion the Juſtices ſeemed to incline. Davis's caſe [Mo. 876.) Eaſt. 7. Fac. C. B. and 
there COKE and FOSTER ſaid, that it ſhall be a ipecial occupancy of tile rent. 

H. J. 37. El. B. R, A cafe was thus: Price made a jointure to his we for life, and died 
afterwards the wife married one Horſe, and the and Herſe made a feoftment of tne jointure 
d J. S. in theſe words: © Know wat R. Horſe and bis wife bave given and granted unta 
J. S. one meſnagt called Tourſor, to have to the aforeſat. I. S. bis heirs and aſjizns, to the 
o/c wfe of J. S. and bis heirs for the term of the life of the ſais Katherine.” And the 
doubt was, whether it was a forfeiture, And by WRay and others, it is a fortciture, 
becauſe “ for the term of the life reters to the uſe only, and not to the eſtate and uſe, 
CLENCH wiſhed to confider it. Trix. 31. El. B. R. between Price and Hoe, where ut was 
the better opinion that it was a forfeiture. [Cro. El. 131. 1. Leon. 123. Owen, 64. 
Ard ſee 14. Vin. Ab. Tit, Grants, P. a. and the note there. 


could not be amended. 


The king grants a foreſt 
for yc ars to A. who co- 
venants to keep one 
hundred deer there, and 
to leave cne hundred at 
the end of the term. 
A crantee in fee cannot 
kili or give warrant for 


any deer there during 


the term, 
By the grant of a for? 
the game paſſes. 


Jenk. Cent. 5. c. 63. 
S. C. 

Palm. 88. 

2. Bulſt. 290. 


[A. Inſt. 314. 


970. a.] 


A ſuperſedras does not lie 
upon a mandamus 72 
mortem, or on à diem 
clauſit extremum, but the 
party grieved muſt tra- 
verſe the office. 

The eſcheator being 
commanded by the writ 
« aud ſu per deatꝰ where 
it ſhould be ““ ſuperſede- 
£ at," holden that it 


Michaelmas Term. 
1. and 2. Queen Elizabeth. 


—_ —— 


Sir Richard Crumwell's Caſe. 


(1) KING Henry 8. by letters patent dated in the 236 


year of his reign of his own certain knowledge and 


mere motion gave, granted, and to farm delivered to Richard 
Crumwell, knight, «© his foreſts of Waybridge and Sapley in 
« the county of Huntingdon, habendum to him with all its 
« parts, members, parcels, and appurtenances, for the term of 
« eighty years, paying fix pounds thirteen ſhillings and four- 
pence by the year,” Sc. with this clauſe, s. “and the 
« aforeſaid R. C. his executors, and aſſigns, ſhall keep, have, 
« and maintain in the foreſts aforeſaid from time to time during 
« the term aforeſaid one hundred deer, and the ſame, or others 


A 
A 


c [ike them in number, in the ſaid foreſts at the end of the 


7 


** 


term aforeſaid ſhall leave to the ſaid king, his heirs, and 
« ſucceſſors,” without any other reſervation of the game. 
And now Lord North, who had the fee-fimple, would have 


taken of the game, or given a warrant there: and as it 


ſcemed to the greater part of the Judges and Serjeants of 
both houſes, and to the Attorney General, he cannot, for all 
the game was included in the word and name of fore; and 
the one hundred deer are not reſerved to be killed or any o! 


them, for then it would not be poſſible for the leſſee to per- 


form his covenant above-mentioned, but it is reſerved only 
for the maintenance of the game and foreſt, 


— —— ——— — ü — .  - 


* Lord Powis's Caſe. 


2) JN the court of wards it was moved as a great doubt 1: 

follows, that is to ſay, that where a writ of mandam!: 
pot mortem of Lord Pois was awarded to the eſcheator of 
the county of Salop, and by virtue thereof the eſcheator 
charged an inqueſt, and they were agreed upon their verdict, 
and delivered it on paper to the eſcheator, yet before the 
engroſſing and ſealing of it (which was agreed to be done at 
another 


de 
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another place and day, &c. a writ of /uþer/edeas came to the An office found by the 
: | X . X . inqueſt, though put on 

eſcheator at the ſuit of one Harbert and his wife, which writ paper, is not complete 

recited (with an ** although we by our writ have commanded MN ingroſſed, 

« you that c.“) 3. all the points of the former writ to the lenk. Cent. 5. c.64. 8. C. 

end of it, “ nevertheleſs for certain cauſes us thereunto eſpe- 

« cially moving, command you that from every execution of our F. N. B. 253. b. 7 

« aforeſaid writ, or of any other writ thereof made or to be 

« made, or from the taking of any inguiſition by virtue of your 

« office after the death of the ſaid Lord Powis, of lands and , R. 3. 13. 

« tenements which were his, taken by you or to be taken, 5 = 2. 

« SUPERDEAS omnino,” omitting the ſyllable ſe + in the word MO nn" 

written at length ſuperſedeas. And the opinion was, that the 

eſcheator would do beſt to make a return into chancery of 

the office, and alſo of the writ of ſuperſedeas, in hæc verba, 

and alſo the ſpecial matter of the verdi& given before the No ſuch ſuperſedes is in 
: the Regiſter in print 

delivery as above, et valeat quantum valere peteſt: which among the writs of ſa- 

was done accordingly. (3) And afterwards in Hilary der there, wheres 


: f 8 fore, &c And in A 
Term it was again argued, &c. and it ſeems that no ſuper- N. B. 253. if the writ 


ſedeas will lie in this caſe, but the eſcheator may diſobey it if of 4 r Tien em 
he will, becauſe it is the ſuit of the heir to have his land, 33 3 be 
and no other ordinary means has he after a year and a day, 8. mf 5 
any more than in a diem clauſit extremum (a). And by perſedeas, 33. 
4. H. 7 [ 16. b.] in the caſe of the office po/? mortem Lord 8 9 
Dacres, it is ſaid by FAIR Ax, that it was adjudged in the 

time of R. Newton that no ſuperſedeas lies on a diem clauſit 

ex:remum. And alſo long quinto Ed. 4. fol. 132. agrees, 

where it is ſaid that neither by great ſeal nor by petit ſeal, 

when it 1s the ſuit of the party, ſhall a ſuperſedeas be allowed. 

Alſo it ſeems, primò facie, that the writ of ſuperſedeas comes 

too late, becauſe the eſcheator had fully executed the writ in 

all points, when he had the verdict in paper, and in that 
place the ſtyle of the inquiſition ſhall be made where the 
verdict was given, and not where the jurors ſeal, if it be at 
another place. And the return of the writ is no part of the 
execution of the writ, for upon a return of mandavi ballivo 
libertatis cui executio. iſtius brevis totaliter pertinet faciend, 


the ſheriff ſhall make the return of the writ, and the bailiff 


4 Orig. E. 


0 -- . 9 1 * Py ” * $ 0 . ; — v» ws + * — 0 » * . *# 0 - — . &w 7 - 
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. (a) As theſe writs iſſued only on the | c. 24. all tenures were altered to common 
th of the king's tenant 12 capite, they of | ſocage. 
courſe decame obſolete when by 12. Car. 2. 


11 2 


[ 170. a.) 


11. H. b. Cro. 201. 


Raſt. Eſcheators, 2. 


14 


Raſt. Eſcheators, 4. 
Raſt. Eſcheators, 11. 
4. Co. 94. 1. H.-S. 
E. 3, 


k 


Office devant Eſclica- 
tors, Bro. 18. 

Bro. Amendment, 18. 
5. Co. 46. 129. 

2. R. 3. 13. 


[ Vin. Ab. Amendment, 
(A.a.) Com. Dig. A- 
mendment, (D ) and of 
writs amended tor cle- 
rical errors, de I. 
Black. 462. 2. Black. 
836. Cowp. 425. 1. 
Term Rep. 782. 3. 
Term Rep. 659. 4. 
Term Rep. 457. 1. Hen. 


Bl. 291. 541-] 


Imp. Off. of Sheriff, 
504. 
B70. Diſſeiſin, 11. 
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the execution. And note, in the /uperſedeas the eſcheator is 


not reſtrained from making a return, but from ſuch inqui- 
ſition as he ſhall have taken virtute offictt, and that is none, 
for the above inquiſition was taken virtue brevis, &c. Yet 


ſee the ſtatute 34. E. 3. c. 13. which is, that each eſcheator 


ſhall take his * inqueſts of his office by good men, &c. and 
that the inqueſts of taken be indented between the eſcheator 
and the jurors, &c. And in ſtatute 36. E. 3. c. 13. he ſhall 
take ſuch inqueſts by good men, &c. by indentures made as 
in the other ſtatute. (4) And alſo in the ſtatute 3. H. 8. 
c. 2. if any eſcheator take any inquiſition or office of lands 
not found nor preſented by the oaths of twelve men, and 
indented, and by them ſealed, &c. then a forfeiture of one 
hundred pounds, and the reſt of the ſame ſtatute which 
charges the eſcheator to deliver the counter-pane] of the 
office or inquiſition indented and ſealed, &c. by which words 
it ſeems that the verdict ought to be given, engroſled, 
indented, and ſealed by the jurors. But quære if the firſt 


ſtatute ſhall be intended of offices or inquiſitions taken virtute 


brevis or virtute Micii, by reaſon of theſe words © of his office ;”' 
and to this point I have ſeen in a book of Mr. Gyll, bound in 
black leather, marked in this manner, viz. Indorſatur ſupra 
officrum poſt mortem Drugonis Barantine ex officio Eſcetor:s 
capto in anno 4. reg. H. 5. fic. MEMORANDUM, quod ifta 
inguiſitio adjudicata fuit pro nulla et vacud pro eo quod eadem 
inguiſitio non ſuit capta per indenturam inter eſcheatores et 


Juratores in inguiſitione prædidtd nominat' juxt' formam ſtatuti 


de inguiſitionibus per eſcheatores ex officio ſus capiendis ann. 
regni domini Ed. nuper regis Ang!” proavi didti regis H. 5. 
34. editi. And afterwards the reſolution was by the Judges, 
s. Dyzx, SaunDERs, WHYDDON, BrRowNE, A. RasTaLl, 
and WESTON, that the ſuperſedeas does not lie in this caſe, 
and alſo that the writ ſhall not be amended : but for the 
verdict they thought, that before the ingroſſing, indenting, 
and ſealing, it is not a verdict, and ſo the ſuperſedeas came 


time enough if it lay in the caſe. But CaTLyx, Chief 


Juſtice, was againſt the opinion in the firſt two points, but 


as to the ſealing and indenting he agreed with the others. 


And at length, at the end of the Term, the inquiſition was 
reccived and allowed, and the party that had the /uper/edeas 
driven to his traverſc. 


Pelles 
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Pelles againſt Saunderſon in BR. mm 


(5) * farmer of a rectory ſued one of his pariſh in the On a prohibition to a 


3 . ſuit for tithes of wheat, 
eccleſiaſtical court for tithes of wheat and 7 ye. the land being ſuggeſted 


8 | to be lately improved, 
growing in fixty acres of land, and the defendant + /ued a e Pap omg". 
prohibition upon the ſtatute 2. and 3. E. 6. [c. 13.] ſug=> tithes of vol and lambs 


had been always paid 
geſting that all the ſixty acres were barren heath and waſte r t, gh be the 


grounds, and by reaſon of the barrenneſs have not been ſtatute the ſame tithes 
* F N continue payable for ſe- 
charged within time of memory with any tithes until the en ng the parſon 


plaintiff had improved thirty acres of it, and converted it to cannot have a conſul- 
tation, for he has not 


tillage, &c. ſo that by the intendment of a proviſo in the ſaid ſued tor tithes of theſe. 

ſtatute (although by expreſs words ſuch ground is not dif- Jenk.Cent. 5. c. 65. S. C. 
| ; 'i; M. 21. 22. Eliz. Rot. 

charged of tithes for ſeven years after the improvement) he ,,, 

ought to pay no tithes within ſeven years, &c. and proved Hob. 192. 37“. 
TY 3 6 Co. Mag. Cnar. 655. 

that ſuggeſtlon within the ſix months by witneſſes according py, 449. pl. 16. 

to the act. And upon the attachment the parties appeared, 

and the defendant in it “ defended the contempt, &c. but he [ 171. a. ] 


took no traverſe to it; for it is not the practice in B. R. 
Noy, 13. Plow. 264. 


as it is ſaid; and pleaded that the ſaid ſixty acres were Plow. 469. R. 780. 


fruitful, and not barren, as the plaintiff ſuppoſed, and upon 

this joined iſſue with the plaintiff; and it was found by 

verdict, that as for thirty of the ſaid acres they were barren, 

as the plaintiff had ſuggeſted; and as to the reſidue they . 
found that it had paid tithes of woot and lambs at all times, 18. El. 349. b. 


(5) Fens or marſh grounds which are drained ſhall pay tithes in 67 [7] years, and not 
looner, 2. E. 6. c. 13. Trin. 38. El. B. R. 

Fil. 5. Car. C. B. + Sconie's caſe. It was reſolved that tithes are due and payable of all 
mills, unleſs they be as ancient as 9. E. 2. and before; for mills more ancient are diſcharged 
of rithes by the ſtat, Ari. Cler. [c. 5. J 

H.“. 5. Car. C. B. ꝙꝓ Between Pain and Evans, a prohibition was awarded to the biſhop of 
S'. A/aph, where it was awarded that tithes ſhall not be paid of ancient mills, 3. before the 
time 9. E. 2. and there alſo it was holden by the Court, that if ſuch ancient mill fall, and be 
rebuilt upon the ancient foundation, the diſcharge of tithes ſhall hold good and revive. 

Saft. 10. Cor. SERJEANT HITCUAM moved, that before the ſtatute de clero no tithes 
at ail were pavable for mills, but the ſaid fiatute was le ind” creatva. But per Cur' it was 
24;udged that the common tradition, that no tithes are due of ancient mills, is to de under- 
Itood of very ancient mills, 5. before 9. E. 2. only; for after that, and before memory of 
our anceſtors, they ought to pay titkes. Bro. [Prohibition] The caſe of Tanner and Kirk 
pan, in | Cike's] New Buok of Entries, 463. | 

Barren ground is underſtood by the opinion aud judgment of the commonjlaw, to be whereof 
no profit ariſeth or groweth ; and that ground which hath been ſtubbed, and after beareth 
corn or grals, is not barren. Waſte ground is underſtood ſuch ground as no man doth chal- 
lenge as his own, or no man can tell to whom it certainly belongeth, and lieth unineloſed and 
unbounded with hedge and ditch; but the ground that licth incloſed and hedged and 
4rched in, and the land known, is no waſte ground. Qu9.1 nta per Curtam. Heath ground 
> under ſtood that ground that is diſperſed, and lieth at common. Bendloſe [ 80. pl. 122.] 

Eaſt. 41. Eliz. A. ſued in the court chriſtian for tithes of pigcons, and other tithes, and 
hal ſentence, although the defendant had tendered one fingle witnels of the payment of 
'ithes of Pigeons ; and upon this ſuggeſtion a prohibition was awarded, and attcrwards a. 
cynſultation for the reſidue; with exception that they in the court ohxiſtian ſhould not pro- 
cc29 to give coſts for the pigeons, 


+ Orig. /er. | DE. 
113 &c, 
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ga c. (6) And by the opinion of the Judges of both 
M.ch. 1653. fol. 93. Ig benches (except WHAHyDBON ), the party who ſued in the 
ſpiritual court ſnall have a conſultation for the faid reſidue; 
to which SaunDERSs. Chief Baron, agreed. Note, the 
above ſtatute was miſtaken, for the parliament was ſuppoſed 
to commence on the 4th day of November, in the ad year of 
E. 6, which was falſe, for it was a ſeſſion by prorogation, 
And yet afterwards, upon better adviſement and examination 
of the yerdict, which in the premiſes of jt 1s found for the 
plaintiff in the prohibition, 3. that it was barren, as the plain. 
tiff had ſuppoſed, and that it was ſo barren, that on account 
of the barrenneſs thereof none had paid tithes, although after. 
wards they find that for thirty acres they had paid wool and 
2. Tait. 645. b. lambs. And becauſe by another proviſo in the ſame act, 
1 ſuch tithes as were paid before ſhall be paid within the ſeven 
years after the improvement, &c. and not any tithes of other 
| | Goo. Eliz. 306. 736. nature ; and becauſe the like! was not for other tithes in the 
1. Term Rep. 427.] f | 
EA ſaid fixty acres, but only for wheat and rye; the party could 
L Com. Dig. 515. 517. * i 
4 Bac. Ab. 246 not have a conſultation, but was told that he might com- 
mence 2 new ſuit in the court chriſtian for tithes of woe! and 
lambs in the thirty acres not improved. 


i (6) Micb. 42, 43. Eliz. Rot. 227. B. R. Wabb v. Beal [Cro. Eliz. 819. J. Upon prohi- 
bition the plaintiff ſuggeſted that he had been uſed from time whereof &c. to pay three 
ſhillings and tour-pence for all greet ane nutte except corn growing upon ſeventy 
acres of land, and made his proof by two witnefſes according to the ſtatute; but they teſtified 
that the courſe was to pay four thillings, and by the Judges a prohibitiun was awarded; for 
although he has failed in the proof of his preſcription, yt ſo much is proved, that the ſpiri- 

tual court has no cauſe to proceed for tithcs in kind. DouvDEe1DGE ſaid, that Mich. za. 
and 35. El. ꝓ Bird and Coilingworth, in à like cafe a conſultation was ewerded, POFA AM 
anſwered that the opinion of the Judges of C. B. is now to the contrary, for when a modz: 
dec: mand! in one fort is ſuggeſted and another proved, we ougl:t not to award a conſultation 
to give them authority to ſue tor tithes in kind, but to ſuc for itthes in ſuch kind as is proved. 


+ Tt original is zicont, perhaps for nent, (leſs,) by miffake. 


— — — — H— = 

Replevin in Kent. Turke againſ? Frencham. 

Deviſe to F. and the beirs ; ; . 
male of his bedy, and if (7) CEEMENT Frenchari ſeiſed of lands in fee holden in 
he chance to die without . 52 . FR. *- . . 
hare of de ia. denn ſocage by his laſt will in writing deviſed it to his 


der over, gives only an wife during her life, remainder to one Clement Frencham his 
_ in cial tail couſin, and to the heirs male of his body begotten, and if it ſbould 


[ Bend. 68.]  bappen that the ſaid Clement his couſin ſhould die without 
1. And. 8. Mo. f 3. G. 


13. 611. Beirs of his body lawfully begotten (without ſaying (mal“ or 


„ (7) 11. 17. Eli. A. deviſed lands to B. and bis beirs male, and that if he died without 
1% Nee, "= 7 dei of bis body then it ſhould remain to E. in fee, and died; and adjudged that F. has only 2 
4 /4< ſpecial tail to him and his heirs male. LI. Eq. Ab. 197. 8. Vin. 272. 2. Bac. 68. z. Com. 


1 oF 4 15 a 
big. zo. See Cowp. 234. 308. 410. Doug. 3a1.} 
1 „ee. 4% 8 £. q . . 5 3 
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« ſuch heir”, or any thing of that ſort), remainder to one 
Alexander Frencham his couſin, and to his heirs male in 
fee-ſimple, © and for lack of heirs male, ts remain to the next 
« heirs male begotten of that kind and ſtock of his body law- 
« fully begotten.” And the firſt in remainder had iſſue a 
daughter, and died without heir male of his body. The 
doubt was, whether his daughter ſhould have the land by the 
general words after the , it ſhould happen” above men- 
tioned. And by the opinion of all the Court that makes no 
general tail to the ſaid Clement, only to the heirs male &c. 
for the intent of the deviſor appears expreſsly by his ſubſequent 
words : and fo it was adjudged without arguing the demurrer. 


——ü—3ẽ4EDj — ——— rem 


TAKING of beaſts is ſuppoſed at Northcerney 
in a certain place called the common field, other- 
wiſe the common down : the defendant ſays that the place in 
which &c. contains in itſelf by eſtimation three hundred acres 
of paſture, &c. whereof before the ſaid time one V. Par- 
tridge was ſeiſed in fee, and demiſed in the 4th and 5th year 
of Philip and Mary to the defendant for the term of twenty 
years, &c. and avows for damage feaſant; to which the 
plaintiff ſays, that long before the ſaid time of the taking, 
and before the ſaid . Partridge had any thing in the ſaid 
three hundred acres of paſture, in which &c. one E. late 
archbiſhop of York, was ſeiſed of the ſcite of the manor of 
Northcerney with the appurtenances, whereof the ſaid three 
hundred acres of paſture, &c. are and at the time of the 
taking were parcel in his demeine as of fee in right of his 
laid archbiſhoprick, and being ſo ſeiſed before the taking &c. 
to wit in the 32d year of H. 8. by indenture, one part 
whereof was ſealed with the ſeal of the ſaid archbiſhop, and 
now remains of record in the court of chancery, demiſed the 
ſcite of the faid manor with the appurtenances whereof &c. 
among other things by the name &c. to one A. B. for the 
term of fifty- one years, &c. which leaſe was confirmed by 
the dean and chapter by their writing in like manner remain- 
ing of record in the ſaid chancery, without faying & which he 
« brings here into court ;” by virtue of which A. B. was 
poſſeſſed &c. whoſe eſtate and intereſt the ſaid plaintiff hath, 
and at the time of the taking had (without ſaying how); 
wnerefore he entered, and was poſleſſed, and put the beaſts 


114 &c. 


(0 


[ 197. a.] 


2. Keb 195. Eaſt. 4. 
and 5. Ph. and M. Rot. 
922 accord', Bendl. 
2. Cro. 666. 2. Ro. 
Rep. 196. 218. 3. Mar. 
. "19. M.7. 6 
b. 16. El. 333. b. $- 
H. 4. 4. a. 9. Co. 128. 
a. Bro. Tayle, 12. 
Gouldſb. 135. Pal. 131. 
2. Bul. 129. Plow. 414. 
376. 3. Cro. 16 27. 
H. 8. 27. a. 1. Inſt. 
21. a. 1. Bulſ. 222. 
Poſt. 231. a. 

But it ſeems otherwiſe, 
if it had been by the 
ſubſequent remainders 
which had been general 
in tail, 


*C 194. 5. 

Hil. 1. Rot. 131. 
Avowryfor taking beaſts 
in N. in a common field 
under demiſe from B. of 
the locus in quo, contain - 
ing three hundred acres. 
Bar, that before F. had 
any thing in the locus in 
guo, the archbiſhop of 
T. was ſe.ſed in fee of 
the ſcite ot the manor of 
N. whereof the faid 
three hundred acres are 
parcel, and dt miſed by 
indenture duly confirm- 
ed (both which deeds 
remain of record in 
chancery) to 4. B. for 
years gue ate Sc. And 

* 

1ſt, Becauſe it neither 
confeſſes and avoids, nor 
traverſes. 
2d, Becauſe the ſeiſin 
is alleged of the ſcite 
&c. whereof the three 
hurdred &c. are par- 
cel: and alſo it is ſup- 


poſed common field. 


zd, Becauſe no prefert. 
4th, Becauſe it is à gue 
gate cf a term, and 
pla rt: does not ſhew 
how he came to it. 


Dy. 167. 

29. A 55. Plow. 39. 
26. H. 6. Que Eſtate, 
6, 


141. 
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[ 171. b. ] Michaelmas Term, 1. and 2. Queen Elizabeth. 


&c. until the defendant on the day and year in the declaration 
took, as &c. And to this the avowant demurred in Jaw. And 
Loro. Eliz, 30. 5, Com. by the opinion of the Court the bar is not good for four 
Dig. 232, 133. ] cauſes: 1ſt, It does not obviate or meet the avowry by 


3. Cro. 650. 


K 7.. „ Þ. 34. 
F9. 6. 24. $3. 6 Bo 


N. C. 334. 407. 


14. H. 6. 6. a. 
Dy. 59. 


6. Co. 28. 3. H. 6. 31. 
I. Saund. 23. 


2 


A na 
3 


[Bul. Ni. Pr. 2 50 Ec. 
1. Bac. Ab. 5c9. 3. 
Com. Dig. 4<o. ] 


5. Co. 38. Peri. 64. 
6. H. 7 9. 39. 2:6. 
17. E. 4. 126. b. B. N. 
C. 440. 2. 11. 30. H. 6. 
10. b. 7.4. 7 H. 235. 


b. 7. E. 6. Fro. Que. 
Fitz. Que. 


Eftate, 31. 
Eſtate, 3. 2. 18. 4. 26. 


10. Plow. 56. See 


2. Inſt. 121. a. 
{ 5. Com. Dig. So. 81. 
SKinner, 303.) 


confeſſion and avoidance, or by traverſe, &c. but is merely a 
bar at large; unleſs thoſe words ©« before W. P. had any 
« thing” be a confeſſion and avoidance of the eſtate of V. P. 
as patron of an elder right and poſſeſſion than the archbiſhop 
who was the leſſor of the plaintiff had, &c. Ide guere bene 
of this. (9) For FITZHERBERT, in title Repl cation and 
Rejoinder, has a caſe in T. 41. E. 3. which I do not find in 
my book [It is Fitz, Ab. Tit. Replica. pl. 59.], s. In treſ- 
paſs for graſs carried away, the defendant pleads liberum 
tenementum, and ſo juſtifies ; the plaintiff ſays, that a long time 
before the defendant had any thing in the freehold, one A. B. 
was ſeiſed in fee, &c. and leaſed to the plaintiff for years yet 
unexpired, wherefore he entered and was poſſeſſed until the 
defencant committed the treſy Is, without other words; and 
this was holden good, &c. 
plaintiff has alleged that the archbiſhop was ſeiſed of the 
ſcite &c. whereoi the three hundred acres &c. are parcel &c. 
and this cannot be intended, s. that ſo much land can be 


- parcel of the ſcite, and alſo it is ſuppoſed common field or 


down; wherefure &c. Alſo the third cauſe—The leaſe of 


the archbiſhap and confirmation of the chapter are pleaded 


only as enrollments of record in the chancery, without 
ſbewing the originals here, ard alſo without ſhewing “ any 
exemplification of them. And becauſe the leſſors and con- 
firmors are corporate, they cannot make 2 leaſe or confir- 
mation without writing, which ought to be fhewn to the 
Court ia). Alſo as to the laſt. The conveyance of the 
imereſt in the term of one A. B. to the plaintiff by a gue 
eſtate is not good, becauſe it is a particular eſtate of a term; 
and alſo the plaintiff is an actor, and by way cf title, &c. 
And afterwards judgment was given for the avowant without 
argument, for WESTON and HARPER were diſcouraged 
from arguing it, for the cauſes above-mentioned, 


Trin. 36. Eliz. c. B. Rot. 134. Ia an eſectiene frmæ by GN againſt Thurflon [Owen, 
15. ] exccption was taken to the pleading, becauſe the defendant had pleaded a ge te of 


the leſſee of the abbot without ſhewing how he came to his eſtate. 


Car. That is a good 


« exception, for he ſhall be compelled to ſhew how he came to his eſtate of the term, inaſmuch 
% as that cannot be but by legal means, contra of freehold.” 


Fw 


(a.) By 4 and 5, Ann, c. 16, the want of a profert is aided on 2 general demurrer. 


—— 


Rat- 
2 


The ſecond canſe—For that the 
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Michaelmas Term, 1. and 2. Queen Elizabeth. 


Ratcliffe's Caſe. 


NE was outlawed after judgment in debt, and then 

came gratis and ſurrendered himſelf in C. B. where 
he was condemned and was committed to the Fleet (as he 
ought to be, but yet it is not uſual) ; and there he ſued out a 
certiorari directed to the Chief Juſtice of the bench to remove 
the tenor of the record of outlawry into chancery, and alſo 
to certify the truth of his ſurrender, and being in priſon; 
which was certified accordingly, without ſaying any thing, 
whether the plaintiff was ſatisfied or not: and upon this he 


0) O 


SSD 


The chancellor not 
being certified whether 
one outlawed after judg- 
ment in debt had ſatiſ- 
fied the plaintiff or not, 
iſfſusd his pardon ite 
gued ſtet rectus in curia, 
where it ſhould be ire 
gued jatis/acere! querenti ; 
and though in fact plain- 
tiff was not ſat.5fied, on 
two ſcire facia and two 
U returned the par- 


don was allowed. 


1. H. 7. 20. 30. Aſſ. 20. 
4. & 5. P. & M. Rot. 
438. 40. E. 3. 2. b. Raſt. 
Exigent et Utlawry 1,2. 


had his pardon ita quod flet rectus in curid &c. where it ſhould 
be ita quod ſatisfaceret querenti, by the precedent in the Book 
of Entries of Mr. Jener, fol. 19. And upon this he ſued out 
two writs of ſcire facias againſt the plaintiff, and upon two 
nihils being returned, the pardon was allowed and the party 
diſmiſſed of the outlawry, when in fact he had made no ſatis- 
faction to the plaintiff,” Quere what remedy is there for 
him? (11) And ſee ſtatute 5. Ed. 3. c. 12. which is, where 
the defendant in treſpaſs for the king's fine, and at the ſuit of 
the king is outlawed, he ſhall not have a charter of pardon 
until the chancellor be certified of the ſatisfaction of the 
damage to the plaintiff : but the ſtatute ſays nothing of out- 
lawry after judgment in other actions, but only where the 
outlawry is upon procels befcre appearance, and in that cale 
no charter ſhall be granted until it appear to the chancellor 
by certificate &c. that the perſon outlawed has rendered him- 
ſelf to priſon in the court out of which the exigent iſſued, 
and he ſhall not be delivered until the plaintiff be warned (00: Vn. 093733 
and the warning witneſſed to make the plainti plead upon 25 2 1 
the original if he chooſe &c. And yet notwithſtanding theſe Af. 16. 


(11) 5. Car. C. B. in the cafe of one ꝙ Mullincux, RICHARDSON, C. 7. ſaid to the Court. 
that a cerrioruri came to him out of chancery to certify the tenor of a record of outlawry to 
have a charter of pardon. The clerk of the outlawries engroſſed it, and indorſed that the 
| party ſurrendered himſelf to priſon, the outlawry being before judgment, when in reality 

e never appeared or ſurrendered himſelf; and the pa ty at whole tuit he was outlawed 
complained of this to the C. . who upon examination of the clerks and prothonotaries found 
that upon all outlawries the clerks of courſe enter upon the roll that the party outlawed 
ſurrendercd himſelf, and ſo they are always certified, although it be falſe. And this prac- 
tice was allowed by the Court; but to ſatisfy the ſtatute 5. E. 3. [e. 12.] and for the benefit 
of the party who ſucs, they ordered that there ſhali be no /cire facias on ſuch pardon, until 
the party who ſucs the pardon has appeared to the action of the party, and this order was 
commanded to be obſerved and entered in every office of the court. And the reaſon of 
the entry of courſe, that he had ſurrendered himſelf, where he does not, is for the eaſe of the 
ſubject, becauſe it would be a great inconvenience that ſubjects in the remote parts of the 
Kingdom being outlawed, could not have a pardon without making a perional appearance 
m court. Sce 1. E. 5. 1. b. 
| words 
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[ 172. a.] 


5. E. 4. 1. 1. E. 5. 1. b. 
Dy. 198. Charter, 28. 
20. 5. *co. 389. 13. H.4. 
Scire Facias 150. 9. Hf. 4. 
Scire Facias 144. Fitz. 
N. B. 247. G. 


192. b. 206. a. 9. 10. 
11. 12. H. 6. 8. a. 4. b. 
157. 15. H. 6. Error, 
23. 19. H. 6. 12. 44. 2. 
58. do. 


Where tenant by knight 
{ervice of a manor heid 
over of the king ix cafate 
levied a fine ſur Saut et 
render to hun ſeit tor life, 
remainder to lis wife 
for life, remainder to his 
own right licips 3 on his 
death, reſolved that the 
king was entitled tothe 
wardſhip of his ſon, and 
the third part of the ma- 
nor ; Nor though the 
wife be in by the conu - 
ſee, yet it is the diſpo- 
fition of the huſband ſor 
the advancement of the 
wife within 32. H. 8 
g. I. C. 4. 


[See] 2. Co. 76. b. 9. 
127. 2 


Michaelmas Term, 1. and 2. Queen Elizabeth. 


words of the ſtatute, two nihils in ſcire facias have always 
countervailed a ſcire feci. But it appears by FITzukRBERT, 
title Charter, chapter the laſt, s. 13. H. 4. that after con. 
demnation in debt if the defendant be outlawed, he ſhall not 
have the charter granted until the chancellor be apprized 
that the plaintiff is ſatisfied : and the form of parduns of out. 
lawries after judgment is, that the plaintiff is ſatisfied, or, 
that upon due proceſs before the Juſtices had, it is conſidered 
that the ſaid defendant ſhould go quit again}? the ſaid plain. 
tiff &c. and no clauſe of ita guod ſtet rect Cc. for this clauſe 
is in the pardon of outlawry before judgment, where he is ina 
ſituation to * make anſwer to the plaintiff. See in the Regiſ- 
ter thereof, fol. 288. and in the above caſe Ratcliffe was let 


to mainpriſe by recognizance to appear from day to day as 
long as the Court &c. on account of the difficulty of the caſe, 


Curia adviſare voluit. And after the year and the day the 
plaintiff ſued out a ſcire facias againſt the ſame defendant, 
and had execution by default, and a capias ad ſatisfaciendum 
awarded, upon which proceſs he was outlawed, and upon the 
capias utlagatum he came in. Whether he ſhall avoid the 
outlawry by plea without a writ of error or not, guæ re bene. 


Lane's Caſe. 


(12) OAHNLANE ſeiſed in fee of the manor of 

Walgrave in the county of N. and holden of the 
younger Compton, who was in ward to king Edwardand yet 
veithin age, as of his manor of Yardley Haſtinges in the ſaid 
county by knight-ſervice, in Trinity Term 33. H. 8. levied a 
fine of the ſaid manor of . to one Digman, ſur conuſance de 
droit come ces que Fc. and by render took back an eſtate to 
himſelf for term of life, remainder to his wife for the term of 
her life, remainder to the right heirs of the huſband, 2nd no 
office was found in the county of NM. to entitle king E. to 
the manor of Yardley, but in another county a tenure in capite 
was found; and upon this only the manor was ſeized into 
his hands; which manor of Yardl:y king Edward in the 7th 
year of his reign granted to the earl of Pembroke durante mi- 


noritat? of the ſaid Compton (except all woods, wards, and 


marriages). After which grant J. Lane died, having iſſue two 
ſons 


Michaelmas Term, 1. and 2. Queen Elizabeth. 


ſons both within age; the wife ſurviving entered into the 


manor of W. and afterwards the eldeſt ſon died, the youngeſt 
being yet under age: Whether the queen ſhall have the 
ward, and W hether ſhe ſhall have the third part of the manor 
of W. of the wife or not? (13) The ſtatute of 32. H. 8. 
c. 1. §. 17.] ſpeaks of jointenancy of lands holden of the 
king, and the fee ſimple in one of them, who being dead his 
heir ſhall be in ward nctwithſtanding the ſurvivor: and this 
caſe is not ſo. Alſo the youngeſt fon was not heir to the 
father at the time of his death &c. Allo no office being 
found, the grant to my Lord P. was void. But admitting it 
to be good, whether the exceptions above which are inci- 
deats and perquiſites, or caſualties of the ſigniory, are good 
or void, or {hall be taken as a covenant &c. Alſo whether 
upon this fine ſur grant et render of Digman, who had a fee- 
ſimple for the time, ſhall be taken within the ſtatute as a dif. 
poſition of her huſband for her advancement. And at length 
the caſe was ruled for the queen (a). 


[ 172. b.] 


1: Keh. 10. 
B. N. 6 304. 40. E. 3. 
9. b. Dy. 252. 


2. Jac. Cro. 40. Raſt. 
Wills 2. 28. H. 8. 10. a. 
7. El. 233. a. 9. Co. 126, 
127. 32. H. 8. Bro 
Gard. 100. Stamf. p. 54. 
Plow. 229, 220. 464. 
26. Aſſ. 53. 4. Mar. 
195. b. Bro. Patents, 
47. 49. 74. 18. H. 6. c. 6. 
Raſt. Eſcheators, 7. 5. 
E. 6. Ero. Office de- 
vant &c. 55. 10. H. 4. 
3. 29. Aff. 20. Dy. 91. a. 
138. D. 146. a. 23. EL 
18 1. a. 288. 2. Co. 76. b. 


— 


A 


(a) But now by 12. Car. 2. c. 24. all te- | taken away and diſcharged, And all tenures 


nures by knight ſervice of the king or cf 
any other perſon, and by might ſervice 77 
capite and by ſocage in capite of the king, 
and the fruits and conſcquences thereof, are 


Lord St. John of Bletſo againſt Francis Saunders. 
(14) A PLURIES replegiare was ſued in the county 


of NM for one cow with calf, returnable laſt Term 
in C. B, to which writ the ſheriff returned, that he could not 
make replevin becauſe the defendant claimed property; upon 
which return the writ de proprietate proband? iſſued out of 
the * bench to the ſaid ſheriff, aſſumptis ſecum cuſtcdibus pla- 
citorum coronæ c. commanding him to make deliverance to 
the plaintiff if it be found for him: and that then alſo if he 
found pledges to proſecute, he ſhould attach the defendant to 
anſwer as well the lord the king for the contempt as the 
plaintiff for the damages &c. returnable on the OQave of 
Saint Michael this Term; and the fact was, that the prope: ty 


was found for the defendant, and again the plaintiff; and the 


ſheriff offered to the Court to make a return of this; and the 


plaintiff would not have it &c. And it was much doubted. 


wicther 


of honors, manors, &c. held either of the 
king or any other perſon are turned into free 
and common ſocage. 3. Com. Dig. 513. 


To a fluries replegiare re- 
turnable in C. B. the 
ſheriff returned a claim 
of property, and the 
proprietate probarda iſ- 
ſued out of that cuurt. 


[ 173. a. J 
[ See | Co. Inſt. fo. 145, 
& Fitz. N. B. 77. c. {in 
note to Edit. 1755. ] 


30. Z. 3. 30. F. Pro. 
pr. etate probanda 3. 7. 
H. 4. 45. 28. 8. Co. 60, 
Dy. 189. 
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1173. a. ] Michaelmas Term, I. and 2. Queen Elizabeth. 


whether this writ de proprietate probandd was well awarded 
out of C. B. or not, for few or no precedents could be found 
of it, but in B. R. it is otherwiſe, of which ſee a good caſe 
I. E. 4. fol. 9. where the property was found for the defend. 
ant as above; and what more {hould be done thereon quere 
wes Os i well. But the proprietate probanda which is in the Regiſter 
fol. 145. b. Bro. Pro- | fol. 83. a.] is an original, and iſſuing always out of chancery : 


E and this is to be underſtood, I believe, where the ſheriff upon 


S. 31. E. 3. Propriet. the alias replegiare (which has theſe words, vel cauſam nobis 


Froband. 
4 fignifices quare manaatum nojtrum inde alias tibi directum 


exequi noluiſti, vel non potuiſti Sc.) returns into chancery 
that the defendant claims property, wherefore he cannot 
replevy. 


[Silb. Replev. 98. 4. 
Bac. Ab. 381. 


Hil. 2. H. 6. Rot. 433. Curia adviſatur, where the property is found for the defendant, 


* — — . — 
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= 
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Barham avaiaff Hayman, in Attaint. 
Aer entry on the este (15) NE is tenant at will and ſufferance of certain lands 
at will, he continued 
poſſeſſion: Whether the 
le ſſor's accepting future : : 
owe pars, noo +a charged by his lord, and an entry made upon him by the 


and he ſhall {till be te- ſervant of the lord, and by his command; and notwithitand- 


nant by ſufferance, 2u. . et . 
is nent the as as this he continued the occupation of the lands, and ſowed 


give a ſpec.al verdict. them, and afterwards paid the accuſtomed rent at the day of 
Mo. 24 1. Rol. Ab. 8 5. payment, 5. at the Feaſt of the Annunciation, and afterwards in 
. harveſt he ſevered the emblements, and made them in ſhocks 


(15) Enft. 5. Joc, C. B. it was agreed by four Judges, that where the predvecefior of the 
bit op of Gleance/ier made a voidable leaſe and the preſent bithop commanded his baitiff to 
receive his rent, and he paid it ever to the bithop, the leaſe is nuw made good. The cale 
was ” tween the ch iihop of Gimurftrrand Danby, Note the execution, 243, or 247. Harper's 
Rep. z. Hlix. this cafe 1s reportes!, whereby it appears that in an action of troſpats by leſlecs 
5 teffor f for taking corn, the defendant” ple Med not guilty, and the jure fo und againſt 
the leffor ; upon which the leTor brought attaint; and it was adjudged that the jurors had 
riven a faile oath : ; for after te diſcharge of the leſſee he 1 is a dilleiſer, and when the difleiſce 
enrercd, be had the corn ſevered, and the acceptance of the rent docs not aid in this calc, 
vy DYE R, tor no rent was to be pai. 

Terner's Rp. 1226 ruled thor ! ne mm: ay take aw ay the embp leme! nato, for by his continuance 
dc. Laſt. 6. Fac. berwecn uli] and Ma Urs, Cz. DA Ab. 629. Pi. 6. J upon 
evidence to the jury it was agreed, it the Ailoi pay the rent, the dillcifin 15 pus ge, and 
it makes him tenant at will: and eit was fo agreed in L ertan the Lord TG) anc e alc, 
who brought aſſize againſt Vr H /evard Kinaflon, W before had paid him the rent; and It 
Was adjuc. ged againſt the Chiziclir, az ROB. Gora Y of counſel in the caſe told me: 
and ſo it was adtiudged in e scale, fi. And. 134.) A father tenant at will died, is 
ſon entered and pal, 10 the rent, this purged the diſfeifin. 22. Kg. Na felt atfizes, by SER-= 
JEANT ANHERSON, Thu if a man leaſe at will and aiſcharge the leſſce, this is a deter- 
rainntion of the wi Met without any actual entry; and the leflec continues, he 1s a tenant 


upon iuft. cance and not a difiifor. Aliter if the leſſor had entered, or his ſervant by his 
com nan | 


UPON 


for which he has paid rent continually, and is diſ- 
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upon the ſame land; and the owner of the land commanded 
his bailiff to take and carry away the corn, and he did fo: 
in whom the property of the corn was at the time of the 
taking, was the iſſue between the farmer at ſufferance and 
the lord. And the Court thought that if the diſſeiſor ſowed 
the land, and ſevered it and left it lying upon the land, and 
the diſſeiſee commanded his ſervant to take it away, that the 
diſſeiſee ſhall have it as his own; for immediately by the 
entry it was remitted to the maſter, and no other entry 1s 
neceſſary. But it ſeemed to ſome that the continuance of 
the tenant at ſufferance above and the acceptance of the rent 
at the day, prove that the owner never took it for a diſſeiſin: 
but by the advice of the Court the jury-found all the ſpecial 
matter above, except that they ſaid, that notwithſtanding the 
ſaid entry and diſcharge, the tenant at ſufferance continued 
his occupation as above, and paid the rent to one Who was 
reeve of the manor of Jalding, which rent indeed was in 


groſs among other rents paid to the Lord Abergavenny Cc. 


and concluded with a Hhether the twelve jurors of the firſt 
inguiſition upon the whole matter “ aforeſaid in form afereſaid 
found, gave a true and legal oath or a falſe one, they pray the 
diſcretion and advice of the Fuſtices &c. And in Hil. Term 
3. Queen Eliz. Cur' ult' advi vol. See in attaint, the 
jurors demanded whether they may give their verdict ſpecially 
as in aſſize, and the Judges ſaid that they could not, without 
ſaying more. And afterwards, 5. in Trin. Term, in the third 
year of Queen Eliz. by the opinion of the Court, the ſpecial 
verdict above was holden good, and judgment thereupon given 
according to the ſtatute 23. H. 8. [c. 3. 


Kirke againſt Sir John Parrat, Knight. 


(16) O NE KXirte by the name of J. Krrke, otherwiſe 

called J. Kirke citizen and ſadler of London, for- 
merly brought debt againſt Sir I. Parrat, knight; and re- 
covered upon a nen ſum informatus; and after the year, the 
plaintiff brought a ſczre ſacias, and had execution by default, 
and a capias ad jatisfaciendum v-as awarded, and upon that an 
exigent, upon which he was outlawed ; and in laſt 17:chaelmas 
Term Parrat brought a writ of error, as well in the record 
and proceſs and rendition of the judgment as in the procla- 
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[Co. Lit. 55. b. Mr. 
Hargrave's note (11). ] 


But he would have them 
although they were car- 
ried away. 

Co. 11. 51. b. ibid. 28. 
H. 8. 31. B. 4. H. 9. I. 
b. 40. E. 3. 6. 5. H. 7. 
10. 1 N. 7. . 1. 
14. 15. E. 4. 5, 6. 31. 
27. 37. H. 6. 1. 7. Perk. -* 
100. contr.* 32. H. 6. 
7. & Dy. 62. . 14. 
141. 178. a. Co. Lit. 
271. 2. 9. Co. 14. 21. 
H. 7. 38. Dy. 134. 

[ Bull. Ni. Pr. 96. Cowp. 
243. 482. Dougl. 53. 
and ſee of diſſeiſins ge- 
nerally, 1. Burr. 1 10 &c.] 
[ 2. Bl. Com. 150. Co. 
Lit. 270. b. note 1.] 
41. E. 3 26. b. Dy. 224. 
302. 14. H. 8. 12. . 
3. Co. 64. b. 2. R. 2. 
Att. 8. Dr. et Stu. 138. 


9173. b. 


7. E. 4. 29. a. 9. Co. 14. 
Raſt. Attaint, 15. Plow. 


93. 4. 


[ 5. Com. Dig. 157. Bac. 
Ab. Verdict, (D.) 2. 
Hawk. P. C. 623.] 


One outlawed on a 
judgment in debt 
brought error; in the 
original he had the ad- 
dition of ſadlrr, but in 
the ſci. fa. ior execution 
and in the wr.t of error 
ſalter ; on this variance 
he muſt bring a new 
writ, for there is no ſuch 
original. 

The writ of error was 
directed to one Chief 


nation 


173. b. ] 


Juſtice, and the record 
certified by a new one: 
this too is bad, for he 
had no warrant to re- 
move the record, 

On a new writ to the 
new Chief Juſtice, he 
returned the ſcire fac as 
and the ſubſequent pro- 
ceſs only, and nul ticl re- 
cord to the reſt. 


30. H. 6. 2. Dy. 51. 2. 
Bulft. 168. 174. 2. Cro. 
342. Dy. 172. 5. H. 5. 
7. 1.E.3. 25. Lit. Rep. 
56. 1. Rel. Abr. 753. 


+ 

Faux judgment, 13. 9. 
H. 6. 42. 

3. Co. 2. 


12. Bac. Ab. 201. 5. 
Com. D.g. 298. | 


Dy. 86. 177. a. 206. 
356. Plow. 550. 


*[ 194-4. | 
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mation of the outlawry, directed to AnTHony BROWN E, by 
name, then Chief Fuſtice of the bench; and the writ was, that the 
ſuit was between J. Kirke, otherwiſe called I. K. citizen and 
Salter of London, when in truth the original was Sadler, and 
the ſcire facias and all the proceſs upon it was Salter: and 
before the return of this writ AnTHONYBROWNE was removed 
from his place, and I, Jamzs Dye, appointed Chief Fuſtice 
in his ſtead: and without my knowledge the clerk of the 
treaſury certified all the record of the plea as above, and the 
record alſo of the ſcire facias, and of the capias and exigent 
as above, in my name into the king's bench by the ſaid writ 
of error. And it was much doubted there among the Judges, 
whether they could proceed to the errors upon this record and 
writ; and by the opinion of the Judges, the ſure way is to 
purchaſe a new writ of error directed to me now, and to 
name Kirte by the addition of Sadler and not Salter, ac- 
cording to the truth of the firſt original ; for they thought 
that the record was never removed from C. B. into B. R. 
by the faid writ of error, partly becauſe it was removed 
without warrant for the cauſe aforeſaid, and partly becauſe 
there was no ſuch original of the plaint by the addition of 
Salter (a). And at length by the opinion of the ſaid Judges 
a return of a new writ directed to me was made as follows: 
(17) © The record and plea of a certain writ of ſcive facias, 
together with the procefs of proclamation and the return 
© of outlawry between Rob. Kirke, otherwiſe called Rob. 
« Kirke, citizen and 4 Sadler of London, and John Parrat, 
« late of London, knight, otherwiſe called Sir John Parrat, 
„ knight, as well of a debt of thirty-nine pounds eight ſhil- 
« lings and ninepence, as of thirty ſhillings for his damages 
« adjudged to the ſaid Robert by reaſon of the detention of 
« the ſaid debt annexed to this writ, I return to our lady * 
« the queen: and I further certify to the ſaid lady the queen, 
«© that there is no record, proceſs, or judgment of any plaint 
« which was in the within- named court of the late king and 
« queen before the within-named Robert Brooke and his 


* 


— 


(a) Bat now by ſtat. 5. Geo. 1. c. 13. $.1. | courts where ſuch writs ſhall be made re- 
all writs of error wherein there ſhall be any | turnable. See the caſes of amended writs of 
veriance from the original record or other | error in 1. Com. Dig. 345. Cowp. 426, and 
defect may and ſhall be amended and made | 2. Cromp. Prad. 399. 405. 


agrecadie to ſuck record by the reſpective 


+ Orig. Saller. 
ce fellows 
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« fellows late Juſtices of the late king and queen of the 
Bench within mentioned, between Rob. Kirke, otherwiſe 
« called R. K. citizen and Salter of London, and John Parrat, 
« Jate of London, knight, otherwiſe called Sir John Parrat, 
« knight, of a debt of thirty-nine pounds eight ſhillings 
« and ninepence, before me and my fellows.” And upon 
this return the outlawry was reverſed immediately. 


(18) 1 the exchequer a farmer of the queen brought a 
quo minus, and he entitled the queen in his declara- 

tion to the reverſion of his term by the grant of his leſſor, 
who was Sir Richard Sackvile, of the reverſion made to the 
late duke of Northumberland, with his attornment to the duke, 
and that afterwards the duke granted it over to king Edi. 
in fee by deed enrolled ; and he did not allege expreſsly that 
Sir Richard Sackvile granted the reverſion by deed, but ge- 
nerally that he granted the reverſion habend” in fee, to which 
grant the plaintiff himſelf attorned ; and whether this was 
ſufficient or not was much debated in the exchequer, as I 
have heard from SAUNDERS, Chief Baron. And as it ſeems to 
me the form above, s. without ſaying byd?ed, is well enough, 
for he is a ſtranger to the deed and grant, and the deed does 
not belong to him, nor does he convey any title under it. 
(19) And alſo it cannot be intended commonly that the grant 
was without deed, for ſuch grant would be void in law; and 
alſo the ſuit of quo minus is always for the advantage of the 
king, s. to the intent that he may be the better anſwered 
and paid of his farm; wherefore the Court ought to aid and 
favour the farmer in the conveyance of the title and rever- 


ſion to the king. And alſo I have ſeen divers precedents to 


ſupport the aforeſaid manner of pleading ; one in a good aſſize 
brought Trin. 17. H. 6. Rot. 121. where the plaint was 
made of land and rent, and the tenant conveyed to himſelf 
the lands and rents by the grant of one AJ. B. in tail, re- 
mainder to the king in fee; and prayed aid of the king with- 
out ſhe wing the deed, and without ſaying he granted the te- 
nement by deed; and he had aid. And afterwards the plain- 
tiff recovered; and the defendant in Mich. 18. H. G. brought 


a writ of error, which is entered in B. R. in Mich. Term, 
in 


[ 174. a. ] 


In a writ of quo minus 
the plaintiff declaring 
the king's title to the 
reverſion of his farin to 
be by grant from his 
leſſor, needs not allege it 
to have been by deed. 
And at any rate in this 
ation the Court ſhall 
intend it to be a legal 
zrant, and aid him for 
the benefit of the king. 


Poſt.201, a. 2.Inſt. 55 f. 


[ Doc. Plac 176. 
Bac. Ab. 111, 112.] 


4. 


Dy. 139. a. 178. a. 229. 
b. Co. 6. 38. Plow. 


168. 4. H. 6. 2. $. 
Cro. 411. Perk. 14. a. 61. 
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1. 10. H. 7, 29. 20. b. 


Cefliry gre uſe of lands 
held in capite and ct other 
lands held by knight- 
ſervice of other lords 
died before 27. H. d. che 
king ſhall have the 
wardſhip of all the lands 
by prerogative. 

See Jenk. Cent. 5. c. 66. 
. | 
.. . Raſt. 
Ward. 20. Stamf. p. g. 
B. N. C. 13. 33. Keilw, 
32. A. 86. 27. H. &. 4. 
2. H. 7. 19. Flow. 
£5. b. 


f Wardſhip taken away 
by 12. Car. 2. c. 24. 


Drin. 1. EL Rot. 1222. 


In debt agairſt the exc- 
cutur of an executor 


who pleads that h.s te i- 


detor lere admin ſtravit, 
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in the 18th year of HF. 6. Rot. 122. which I have ſeen, and 
there no error was aſſigned in the ſaid matter, 5s. that the 
donor granted the ſaid lands and rents as above, but a general 
aſſignment of error in this form, 3. quad diverſimade errg. 
tum ft, without ſhewing in quo vel in quibus And a writ 
of ſcire facias was prayed to warn the plaintiff in the aſſize 
ad audienaum errores, et Curia inde adviſare voluit; and ſo 
it was continued until the next Trinity Term, and then no- 
thing further was done. * And alſo in Mordant's Book are 
divers precedents; as in waſte the defendant pleaded in bar a 
grant of the reverſion by the plaintiff his leſſor to a ſtranger, 
and attornment without ſaying by decd. 


— ——— i ._—_—_——__— 


Coningeſby againſt Throkmorton. 


(20) A CASE that had depended undiſcuſſed thirty years 

in the court of wards was moved in this Term, 
which was in effect as follows: The tenant of the king in 
capite in uſe died ſeiſed in uſe of this land, and alſo of land 
holden in uſe of another lord in ſocage, his heir within age, 
no will being by him declared: Whether the king ſhall have 
the prerogative, or not, of all? And by the report of R. 
Rayleway it appeared in his Book of Reports belonging to 
Ser;eant Carel, that in Eafter Term, 7. H. 8. and Trin. 
8. F. 8. { Keilw. 176. pl. 1.] the above caſe was ruled by 


all the Judges of England in the exchequer chamber between 


Coninzeſby and Throkmerton for the ward of the heir of 
Ruſſell, that the prerogative ſhall take place: and fo is the 


better opinion, as appears by 13. H. 7. [ 4.a. ] upon long 


debate. 


— — —ů—— — 


Williams againſt Keinſhame. 


(21) DEBT brought againſt the executors of an executor 


upon a bond made by the firſt teſtator: the de- 
fendant pleaded, that his teſtator in his life-time fully admi- 


niſtered 


(210 N. 31, 32. Clix. [ 3. Leo. 241.] It was holden in the exchequer chamber, that the 
executor of a Waitcful executor was not Chargcable for that of the goods of his teſtator, for 
it was conceived to be a perional tort and treſpaſs within the rule, that ado perhonal:s 


amor ur 
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niſtered all the goods and chattels which were of the ſaid firſt 
teſtator at the time of his death, and that he the defendant 
hath no goods or chattels which were of the ſaid firſt teſtator 
at the time of his death in his hands to be adminiſtered, nor 
had on the day of ſuing out the writ, or ever afterwards ; and 
this &. To which the plaintiff replied, s. That the ſaid 
executor of the firſt teſtator in his life-time had divers goods 
and chattels which were of the faid firſt teſtator at the time 
of his death in his hands not adminiſtered, to be adminiſtered, 
to the value of the debt aforeſaid, whereof he in his life-time 
might have ſatisfied the faid plaintiff of that debt, to wit, at 
L. in the pariſh and ward, and this he prays, &c. and the 
others 2 contra. (22) And it was moved by CHOMELEY 
and SOUTHCOT, that this iſſue was a jeofail : firſt, becauſe 
the defendant in his bar does not conclude with a r:ens inter 
mains of his teſtator, as he himſelf ought to have done, if he 
himſelf had been ſued; and the plaintiff in his replication 
does not allege that the ſaid teſtator of the defendant had 
aſſets in his hands at the time of his death, and for this it is 
inſufficient ; for it might be that he once had aſſets which he 
diſpoſed of by payments &c.: and alſo the concluſion is by 
another affirmative, and ſo the iſſue is joined upon two af- 
firmatives ; and ſo was the opinion of the Court, and a re- 
pleader was awarded; and the defendant pleaded de novo, that 
he after the death of both teſtators had fully adminiſtered all 
the goods and chattels which were of the firſt teſtator at the 
time of his death, and that he had no goods or chattels which 
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he muſt conclude with 
riens inter mains ofthe firſt 
executor, and not in his 
own hands ; and the 
plaintiff muſt replyaſſets 
at the time of the firſt 
executor's death, and 
not in his life-time, for 
they may have been 
rightly diſpoſed of. 


Dy.47. 112. 202. 34.H. 
6. 14. a. 10. E. 4. 1. 


12. H. 8. Cro. 22. 

23. H. 7. Cro 99. 
Nota 185. the ſpeech of 
Southcote. 


Dyer, 18s. b. 

5s 6. H. 7. 12.4. 26. b. 
6 22. H. 6. 19. 6. E. 4. 
6. b. 27. H. 8. 13. 


moritur cum per ſond. [But he may be charged by 4. & 5. V. & M. c. 24. F. 12. 1. Vils. 258. 


3. Mod. 113.) 


Hil. 33. Eliz. Rot. 603. or 619. in C. B. between Walter and Sutton, [11. Vin. Ab. 361.] 
and in that caſe, Trin. 34. El. the Court were of opinion to the contrary, that the adminiſ- 
trator thould make recompence and ſatisfaction of the goods of the inteftate, for he by his 
miſ-feaſance has made himſelf debtor in lieu of the firſt teftator, and his executors repreſent 
his perſon ; and this was agreed by the Judges, but no judgment was given in the caſe, 


So alſo between theſe two caſes, there was a caſe, M. 32, 33. Elix. 


C. B. which was as 


follows: Judgment was had againſt an executor, and the ſheriff upon the Feri facias re- 
turned, that there were no goods of the teſtator iu the hands of the executor ; the executor 
made A. his executor and died, and a /c/re facias upon ſuggeſtion of waſte by the firſt exe- 
cutor was awarded againſt A, his executor, Upon great debate and ſhewing of precedents 
read, and reported by MR. FENER, in the time of H. 7. it was holden clear without doubt 
by all there in C B. that if a deva/tavit had been returned in the life-time of the waſteful 
executor, that then his executor ſhall be charged, but the greater doubt was inaſmuch as the 
ſcire facias was not awarded and returnable in his life-time : but yet at laſt the reſolution 
was afhrmative as before, that the i. fa. was well brought againſt the executor of the waſte-= 


ful executor. Mr. Wentwworth's Rep, | Off. of Exec. 162, 163. 
Eaft. 36. Eliz. B. R. [ Cro. Eliz. 318.] 


he mother and two daughters are executrixes, 


the mother waſtes the goods and dies and makes an executor; this executor is liable and not 
the daughters, by PoPHAM: and he compared this to the caſe where the falſe plea of an 
executor charges him only who pleads it, + 19. H. 6. 14. H. 7. 28. b. 29. a. 15. H. 7.8, 


K k 


[ Pope, 209. a, pl. 23-] 
| were 


- 
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were of the ſaid * firſt teſtator at the time of his death in his 
hands to be adminiſtered on the day of ſuing out the writ, or 
ever afterwards &c. and the plaintiff averred aſſets in his 
hands of the goods of the firſt teſtator, &c. And ſee the ens 
tries of this Eaſter Term, in the ſecond year of the preſent 
queen, Rot. 140. 


————— — —  — — — 


A Term or more may (23) IT was moved this Term, If an original writ be pur. 


Interv 
2 — MN - chaſed, and between the teſte and return one Term, 


original writ. or two, or three intervene, Whether this be a good conti. 


Dy. 195. 15. Aff. 6. it ſeems that it is; is i 
I . £..00. og. e or not. And it ſeem S; for this is no da- 


7. Ro. Abr. 484. Re- mage to the defendant, and the plaintiff may give day to the 


2 _ mn. 0 defendant beyond the common day if he will; which ſee 7. 


E. 3. 326. 15. E. 3. 5. [ Lib. Af. 43. Pl. b. J; and in a note 8. E. 4. 
$8. 467, 10. E. 4. [ 13. pl. 10. ] it is ſaid by Cumber that a day by capias ought 
3 to be given and continued from Term to Term, without 
[ 2. Rol. Rep. 443. 3. g X . 

Will. 344 2. Black. one intermediate, becauſe the impriſonment of the defendant 
$46. ] would be too long otherwiſe; but by 4;/ringas it is otherwiſe 


if the plaintiff chooſe it. 


3 ... ———um— 


Sackvill's Caſe. 


Reple vin ſhall not abate (24) IN REPLEVIN the defendants made conuſance as 
hy» yr bailiffs to Lord W. Howard chamberlain to the 
rein continuance. queen for damage feaſant, to which the plaintiff pleaded in 
— * i Leon 188. bar and made title, upon which the parties were at iſſue, 
13. E. 3. Bre. 263. 31. and the iſſue was found here this Term for the plaintiff. 
E. 3. Bre. 344. And upon the evidence given, which was ſtrong and preg- 
| nant for the plaintiff, the counſel for the defendants, as amicus 
curie, alleged the death of one of the defendants puis dar- 
rein continuance, and the plaintiff in a manner could not 
deny it. And now upon the verdiCt given for the plaintiff 
he prayed judgment againſt both defendants notwithſtanding 
3. H. 7. 2 b. 11. R. z. the death; and the Court conſidered long of it, 5. whether 
Bre. 638. 38. E. 3. 36. b. . F 

by the death of one the replevin ſhould be abated in the 


10. Co. 135. 4.5.E. 4. 


: f th 24 6. - 4 whole, admitting that the defendant would have time to plead 
10. . . = * . * * 
24.2. 4 - I, «Sy 7. b. it. And per Cur”? (except JusTICE HUMPHRY BROWxE) 


(24) In deceit againſt two for levying a fine in ancient demeſne, if one die pending the 


che 


writ, that ſhall not abate it. Mo. Rep. 1. 49. H. 4. & 5 Pb. & Mir, 
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the writ ſhall not abate: wherefore judgment was given for 
the plaintiff on the laſt day of this Term. See M. 9g. H. 7. 
Rot. 292. In treſpaſs againſt two at the aſſizes plaintiff ſaid 
that one of the defendants was dead puis darrein continuance, 
and prayed that the Juſtices would proceed to the caption of 
the jury againſt the ſurvivor only; and they did ſo; and 
judgment thereupon for the plaintiff, 


—_— 
— 


. nn 


Skrogges againſt Coleſhil. 


HE office of Exigenter of London and other coun- 
ties became vacant by the death of Henninges in 


(25) T 
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12. H. 4. 11. b. Plow. 
90. Mo 395. 2. H. 6. 
12. Bre. 9. 44. E. 3. 
$3. „ 7. I. 6. $1. Bo 
3- Cro. 145. 


Loro. Eliz. 574. and 
ſee 17. Car. 2. c. 8. & 
8. & 9. W. & M. c. 11. 
$ 6, 7. Salk. 8. pl. 21.] 


— ———____F_. — 


— 


The office of Exigenter 
is in the gift of the chief 


juſtice of C. B. and the 


the year I5 58, and afterwards Sir R. BROOKE the Chief king's grant thereof even 


| Juſtice of the Common Bench died, and during the-time of 
the vacancy of both the offices queen Mary granted the of- 
fice of Exigenter to one Coleſhil by her letters patent, and af- 
terwards by letters patent of the fame date granted the office 
of Chief Juſtice to ANTHONY BROWNE, who was admitted 
Judge, and ſworn on the firſt day of Michaelmas Term in 
the year aforeſaid, who refuſed Coleſbil, and admitted to it 
Skrogges his * nephew. And now in this Term there was 
a great contention between them for the ſaid office ; and our 
lady the now queen commanded Nicho/as Bacon, knight, 
Keeper of the Great Seal, to examine the right and title of 
the ſaid Coleſbil, and to make report thereof to the ſaid queen. 
Which ſaid Keeper, after the end of this Term, having con- 
vened all the Judges of the Queen's Bench, s. CaTLyYN, 
WrippoNn, RasTAL, and CoRBET, and SAUNDERS, Chief 
Baron, and GERRARD, Attorney General, and alſo J. Carir, 
Attorney of the Duchy (all the Judges of the Common Pleas 
being excluded), took a clear reſolution after long debate 
and heſitation of all the premiſes, that the title of Caleſhil 
was null, and that the gift of the ſaid office by no means and 
at no time belongs or can belong to our lady the queen, 
but is only in the diſpoſal of the Chief Juſtice for the time 


being, as an inſeparable incident belonging to the perſon of 


the ſaid Chief, and this by reaſon of preſcription and uſage. 
And it follows from this, that our lady the queen herſelf can- 
not be Chief Juſtice in the ſaid Bench. And notwithſtanding 
the ſaid reſolution of the Judges aforeſaid, the queen upon 
importunate ſuit directed her commiſſion to the ſaid earl of 
Bedford 


K k 2 


during a vacancy of the 
chief juſticeſhip is void. 
The Exigenter, impri- 
ſoned for refuſing to an- 
ſwer commiſſioners ap- 
pointed by the crown to 
try his right to the office, 
held entitled to a habeas 
corpus cum causa as a ne- 
ceſſary miniſter to the 
court. 


Noy, 51. 209. Hob. 12, 
13. 4. Co. 33. 20.H.6. 
8. 20. E.4. 18. 3. Bulſt. 
49. Intra, 206. 


*[ 175. b. 


[ 3- Bac. Ab. 721. ] 


Plow. 196. 29. b. Ca, 
Mag. Chart. 425. 


[ 175. b. ] 


Nets, Dr.Couſen's Apo- 
logy, 10. 83, Simule, M. 
18. fo. . by E. nd, who 
would not take the oath 
before the eccleſiaſtical 
e for uſury. [ 4. 

. 21, | 2. Inſt 65. 
478. Noy. 151. 29 E.3. 
37. Card. 160. 29. Aſſ. 


35- 
2. Inſt. 55. 


Michaelmas Term, 1. and 2. Queen Elizabeth, 


Bedford and nine others, of whom were CorBET, Juſtice, 
Wrippos, Juſtice, Sis RoGeR CHOLENELEY, SIR W. 
CoRDEL, Maſter of the Rolls, and Ricu ARD GoobRIickx, 
giving them full authority to hear and determine the intereſt 
and title of the ſaid office between the aforementioned parties, 
and to place Coleſbil in the office if &c. and that if Shrogges 
refuſed to make anſwer before them, that they ſhould imme. 
diately commit him to priſon, &c. (26) And afterwards, 
s. in M. Term next following, Coleſpil exhibited a bill of 


complaint to the ſaid commiſſioners againſt Skrogges, con- 


[ 2. Black. Rep. 745.] 


2. Inſt. 425. 
[ Jenk. 226. P. $9» ] 


taining all his title as above, and that he was diſſeiſed and 
deforced of it by Skrogges ; and S. came and demurred upon 
the bill and juriſdiction of the court by the ſaid commiſſion, 
and would not make other anſwer; and for this contempt he 
was by them committed to the priſon of the Fleet, and there 
remained for two weeks, and then requeſt was made by three 
ſerjeants in the Bench to grant a corpus cum causd directed 
to the warden of the Fleet. And upon good conſideration of 
the Court, 3. Ja. Dyer, A. BRowNE, and R. WESsrox, 
the requeſt was held reaſonable and to be granted, becauſe 
he was a perſon in the court and a neceſſary member of it. 
But what the form of the writ in this caſe ſhould be Cur? 
adv voP, and divers precedents thereof were vouched. And 
ſce the form of @ general habeas corpus, poſt + fol. 

And note the words of the ſtatute Vet. 2. c. 30. for the 
origin of clerks of aſſize, g.“ All Juſtices of the Benches 
*© from henceforth ſhall have in their circuits clerks to inroll 
& all pleas pleaded before them, like as they have uſed to have 
cc in time paſt. And ſoit ſeems in reaſon that the Juſtices 
were before the clerks, and made clerks at their pleaſure. 


Hilary 


Hilary Term, 
2. Queen Elizabeth. 


JUROR was challenged in the Bench becauſe he 

was within the diſtreſs of plaintiff, 3. the plaintiff 
was lord of an hundred within which the juror was reſiant, 
and made ſuit to the leet of the hundred once a year without 
any other cauſe of tenure : and this matter was tried on the 
voir dire, and for this he was withdrawn, for it was holden a 
principal challenge by all the Judges of both Benches, ex- 
cept WESTON and CoRBET; and ANTHONY BROWNE was 
abſent, but he was with the former opinion. 


(27) A 


(28) THE lord the king ſent here certain letters patent 

in theſe words : Henry, by the grace of God of 
« Pngland king, heir and regent of the kingdom of France, 
« and lord of Ireland, to all to whom theſe preſent letters 
« come greeting. Know ye, that we of our ſpecial grace, 
« and with the aſſent of our council, and alſo with the advice 
« of the Chief Juſtice of our Common Bench and others our 
« Juſtices, have granted to our beloved Robert Kirkham the 
« office of chirographer in our ſaid Bench to have as long as 
« it ſhall pleaſe us, with the fee and profit to the ſaid office 
« belonging ; provided always that the aforeſaid Rob. ſhall 
ce continue in his own proper perſon in the aforeſaid office, 
© without making any deputy under him, according to the 
« form of a certain ſtatute in this caſe made and provided. 
In teſtimony whereof we have cauſed theſe our letters to 
« be made patent. Witneſs Humphry Duke of Glouceſter, 
« Keeper of England, ac Meſiminſter, on the 16th day of 
« Odober, in the eighth year of our reign.” And ſee Hz. 
1. H. b. Ret. 1. a writ of the king directed to the Juſtices 
of the Bench to admit Robert Darcy to the office of cuſtos 
brevium et rotulorum, 5. of chief clerk, which office belongs 
alſo to the gift of the king. 


— 
— . _— — — 
— — 


* 176. .] 


If a jnror reſide within 
the plaintiff's leet, it is 
a principal challenge, 
although no tenure, for 
he is within the d ſtreſs, 


Jenk.Cent. 5. c.67. S. C. 


19. E. 4. 5. b. 11. H. 4 
2. b. 38 E. 3 25. A 
9. H. 6. Fitz. Challeng 
27. Infra, 195. a. 1 
„ 
. 4 1. 


[Co. Lit 157. a. Aleyn, 
29. Bul. Ni. Pri. 306. 


The office of chirogra- 
pher of C. B. is in the 
gift of the king. So is 
that of cuſtos brewium. 
The chirographer of C. 
B. cannot make a de- 
puty (a). 

Nota, A good precedent 
for the office of chiro- 
grapher in the Bench. 


Dyer, 151. 


2. H. 4. c. 8. Raſt. Chi- 
rographer, 1. 


Dyer, 175. 


(a) The clerk of the papers of the King's 
Bench priſon cannot make a deputy. 4. 
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I. Term Rep. 395. 


Term Rep. 216. A conſtable may, Cald. 252. 


Sir 


[ 176. a. ] Hilary Term, 2. Queen Elizabeth. 


* 


Sir M. Barkley againſt Sir J. Sulyard. 
Whether ſurrender of (29) SR MATURICE having the office of Banner- bearer- 


the Banner- bearerſbip to 


a maſter in chancery out ſhip of the Field by the patent of the king, made a wn” 
of court, who recorded ſurrender of it about the coronation of queen Mary, before my 
a memorandum thereof, 1855 dur! 
but without any deli- One of the maſters of chancery, out of court, without delivery 
r or reſtitution of the letters patent to be cancelled, but the * 
the office. aboye ſurrender was accepted, and recorded by the maſter in oy 
= 1 337 a. 2 > theſe words: O MEMORAN DUN, That Maurice Barkley, fa 
Io R night, came before me William Ermęſted, one of the maſters 3 
«of the chancery of our lady the queen, on the 29th day of Ra 
« September in the firſt year of the reign of our lady Mary lic 
t queen of England, and ſurrendered into the hands of the _ 
& ſaid lady the queen all that his office called the Banner- * 
1] * [ 176. b.] © bearerſhip of the Field, together with all wages and fees & ta th 
j « the ſaid office due, and of cuſlom appertaining or belonging,” * 
| Co. Lit. 388. a. And upon this the office was granted to Sir John Sulyard, ch 
| | who now has it: and, Whether the above record be ſuffi- 45 
9 cient to create a ſurrender, or not, was the queſtion in a ſcire - 
1 facias in chancery brought in Hilary Term in the fourth * 
x Dy. 298, 299. Perk 112. Vear of queen Elizabeth, by Sir Maurice againſt the ſaid Sir 5 
. J. S. And in Eafter 4th, the matter was compounded by + 
1 the Lord Keeper of the Great Seal by the aſſent of the parties. f 
7M And Sir J. S. was removed, and Sir Maurice reſtored to the 6 
* office without the iſſues or fees received in the intermediate 0 
4 1 time. i 
48 
1 | 0 
1 Bartue and the Ducheſs of Suffolk's Caſe. c 
The queen licenſes 4. (30) CYUEEN MARY, on the firſt of Maj, in the firſt 
. te fir . year of her reign, at the requeſt of the Marguis 
« vided that if he con-. of inc heſter and Mr. Bartue, who had eſpouſed the Lady 
| c verſes with fugitives 


« the licenſe ſhall be Catharine Ducheſs of Suffolk, the widow of Charles Duke of 


(30) Note, That the ſtatutes 13. Eliz. be. 3. & 14. [Le. 6. ] for Lands, Goods, and Chat- 
tels of Fugitives, and their Return upon Proclamation, are ail utterly diſcontinued by the 
death of the queen, and now we muſt reſt upon ſtar. 5. R. 2. ſt. 1. c. 2. Raftal, tit. Paſſage 
& Arrival, z. and that the privy ſeal ought nut to be upon a departure there; and it a 
commiſhon of ſeizure iſſue out of the exchequer upon proclamation, and return within 
fix months, that all this is void, and a ſuperſt deas ought to be awarded; as for Lady Baſſet, 
in the caſe of + Sr Robert Baſſet her huſband, where the opinion of divers was, and of 
H nry Altham, that the king having by ſeizure, cannot grant co yholds, nor hath but the 
veſture of the lanc, as in the caſe of outlawry ; notwithſtanding the caſe of Sir Francs 
Englefield, poft 375 b. which ſee and guare, for a guardian in ſocage may grant copy holds 


by judgment now. 
CFE Suflky | 


Hilary Term, 2. Queen Elizabeth. 


$uffolh, executors of his will, for the recovery of certain debts 
due to the ſaid duke in parts beyond the ſeas, granted licenſe 
under her privy ſignet for ſuch purpoſe to the ſaid Bartue to 
depart out of the realm, and there to ſtay until he had reco- 
tered his debts, with this proviſo, that if the ſaid Bartue 
during his abode beyond the ſea ſhould have any reſort to 
any of the fugitives out of the realm, or ſhould repair to any 
country at enmity with this kingdom, then the virtue of the 
faid licenſe ſhould ceaſe, &c. And by virtue of this he de- 
parted out of the kingdom to the country of Germany in the 
cominions of the Palſgrave, and within a ſhort time after- 
wards the ducheſs his wife repaired to him ſecretly without 
licenſe; and the truth was, that the cauſe of their departure 
was for their religion. During which time of their abode 
there the queen ſent one Bret, a meſſenger, with letters under 
the privy ſeal directed to them, ſtrictly commanding them 
upon their faith and allegiance to return immediately into 
this kingdom; which Bret came to a caſtle upon a hill near 
a city of the ſaid Palſgrave in Germany, called Winhame, 


[ 156. b. 


te void. By privy ſeal 
ſhe comraands his re- 
turn: the meſſenger is 
by As ſervants prevent- 
ed from delivering the 
meſſage, and certifies it 
and a converſing with 
fugitives into chancery, 
which is ſent to the ex- 
chequer, and his lands 
areſcized: 1ſt, This certi- 
ficate is not traverſable, 
for the matter being ous 
of the realm cannot be 
tried by a jury. 2dly, 
The licenſe is not revo- 
cable, being for a time 
certain. gdly, Conver- 
ſing with fugitives does 
not make it void ab initio, 


Jenk. Cent. 5. c. 69. S. C. 
Dy. 128. b. 375. b. 2. 
Co. 17. Nat. Br. 85. a. 
2. Ro, Rep. 143. Dy. 
296. a. Perk. 375. b. 
Mo. 111. 779. 


where the ſaid ducheſs and Bartue were, but by the repulſe 


and defence of their ſervants and allies the meſſenger could 
not approach to them to deliver his letters, but was there by 
their ſervants and allies ill treated, ſo that he returned back 
with his letters. And upon his return he made a full certi- 
ficate in chancery, with a report of all his journey, and of 


the contemptuous demeanour which was uſed towards him: 


in which he alſo declared, that Barlow, late biſhop of Bath, 
and other fugitives, were there in the company of the ſaid 
ducheſs; and that he had ſpoken with them concerning the 
ducheſs, who much defired to know whether they were 
letters or proceſs which he brought. (31) And upon this 
certificate ſent by mittimus into the exchequer * a com- 
miſſion iſſued out of the exchequer to certain gentlemen of 
the county of Lincoln, reciting the departure of the ſaid 
ducheſs and Bartue, and their adherence. to the enemies and 
rebels of the ſaid queen, and alſo the ſaid command to repair 
back into this kingdom; but that they, deſpiſing thoſe com- 
mands on their faith and allegiance aforeſaid, did not take 
Care to return into this kingdom, in contempt of the queen, 
and againſt their faith and allegiance, &c. upon which they 
were-commanded by the ſaid commiſſion to ſcize into their 
hands, by the oaths of geo! and lawful men, or otherwiſe, 


K 4 all 


*[ 199.4. 1 


[ 177. a. ] Hilary Term, 2. Queen Elizabeth. 


LE, _ 1 all goods, lands, and tenements &c. and to return the rents 
266. 4. 222.) of the ſaid lands into the exchequer &c. (which was done 
accordingly until their return now within this year:) ſince 

which time they have tendered a traverſe in the exchequer 

to the contempt, with an averment that they did not adhere 

to the fugitives &c. alleging firſt their licenſe, with an aver- 

ment that their ſuits for their debts to be recovered were not 

yet determined, &c. Whether upon this matter they ſhall 

be reſtored to their lands and goods without a fine for the 

contempt, was much doubted and debated among the Judges. 

And by the better opinion it was conceived that the certi- 

9. Co. 31. Mo. 329. ficates of the meſſenger recorded in chancery, and ſent by 
mittimus into the exchequer, in which the prince alſo records 
a contempt, and refuſal to come into this kingdom, ought to 

be credited as true, and no traverſe by law can be taken to 

it, becauſe it cannot be tried by any viſne of the kingdom. 

But quœre whether the meſſenger ought not to be ſworn 

(which does not appear), as one who makes an affidavit of 

the ſervice of a /ubpena. Alſo by the better opinion it was 

2. Keb. 594. 3. Keb. thought, that the breach in the provy/o in the licenſe by re- 
147. 2. Rol. Rep. 101. pairing to and being converſant with the fugitives, has no 
me 4 r > relation to make the licenſe void ab initio, as ſome conditions 
Pro. Repeal. 1. do, becauſe the words are “ that then the virtue of the licenſe 
(13: Vin. $61, 562. 4. 4 Gould craſe,” which ought to be taken only from thence- 


Bac. Ab. 170, 171. 4. 


1erm Rep. 83. jenk. forth. Allo it ſcems by the better opinion, that the licenſe 


208, pl. 4i. But fee 1 . 
Lis 25 jenk. c. 5. which was granted for a time certain was not countermand- 


2 6g * it is revo- able or revocable by the prince. See the like of this + 10. 
4. 
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C.ſtay que uſe before 27. 13 Gr 6 . 6 
* £485 Fart (32) *STUY TUE USE (before the ſtatute) in fee willed 


and C. his ſcoffees, ſhould by his teſtament, that 4. B. and C. his feoffees, 
ſzll his land. A dies; 38 a | , 
the furt vols cannot tet hould ſuffer his wife to take the profits of his land during 
3 13 . 70 
„„ her life, and after her deccaſe that the premiſes ſhould be ſold 


Lit. & 16g. fol. 112. b. by his ſaid feoftees, and the money therefrom received that 


Co. L. t. 18 1. 30. H. 8. . . 3 
Bw hes * Fuy the feoffecs ſhould pay to certain perſons and to certain in- 


Paral. I. 1. f. 45. Dy. tents preſcribed, The teſtator died, A. died, and the wife 


— 


(22) Hil. 26. Elix. C. B. Between Vincent and Leib. | Cro. Eliz. 26. Mo. 147. 3. 
Leon. 106.] Tue cate was, A man deviſed to his fon in tail, andif he died without iſſue, 
that the four ſons-in-!aw thould ſell and diftribute the money to his daughters: the ſon died 
without iſſue ; one of the ſons-in-law died, and afterwards the deviſor died; and it v'as 

- adjudged that the ſons-in-law who ſurvived might well tell, for it appeared that his in- 
tention was to advance his daughters; and a difference was taken where they are named 
by their proper names, ard where not. 3 

led. 


Hilary Term, 2. Queen Elizabeth. 


lied. Whether B. and C. the ſurvivors may ſell. And it 
ſeems not, and ſo it was ruled; but guere if they had not 
deen named A. B. and C. but feoffees only. See 15. H. 7. 
12. [b. pl. 2.2. ] | 


T 1 W. 308. Cowp.464. Powel on Deviſes, 292.— 306. 


* (33) N OTE, That this Term, judgment was given inan 

action founded upon the ſtatute of the iſt and 
2d of Philip and Mary [c. 12.] for chaſing a diſtreſs out of 
the hundred and county where it was taken, s. that the plain- 
tif ſhould recover one hundred ſhillings, which 1s the for- 
feiture contained in the ſtatute, and treble damages according 
to the ſtatute, but no coſts; although the jury at A privs 
in Eſex at the laſt aſſizes had aſſeſſed coſts. And whether 
the judgment ſhould be quod defendens capiatur Fc, or in 
miſericordid was doubted, and it was ſtayed till the next Term, 
therefore quære thereof (a). But a precedent was ſeen for 
the coſts expended as above, about the 5th and 6th years of 
Philip and Mary. 


[ 177- . } 


191. a. 210. a. pl. 24. 


371. pl. 3. 49. E. 3. 
17. a. Perk. 105. 550. 
Bro. Condition, 56. Dy. 
219. a. pl. 8. 21. H. 6. 
10. 21. H. S. c. 4. Exe 


1. Ro. Ab. 222. E. 13. Gould. 2. Bridgem. R. 114. Co. Lit. 113. a. Mr. Hargrave's note (a.) 


— . —— — 


*[ 77. b. } 
No coſts ſhall be had on 
I. & 2. P. & M. c. 1a 
although the jury aſſeſs 
them. 

Whether upon this ſta- 
tute judgment againſt 
the defendant ſhall be 
quod capiatur or in miſe« 
ricordiã. 

27. H. 8. 10. 1. & 2. Eliz. 
Rot. 1422. Raſt. Diſ- 
treſſe, 11. 1. Rol. Ab. 


516. (B) 4. 222. Noy, 
52. 18. Co. 116 B. NC. 


117. f. E. 4. 7. Dy. 159. 
[ Sayer on Coſts, 230. 
Cowp. 366. but ſee 1, 
Term Rep. 71. contra 
and 1. Hen. Bl. 11. 2. 
Term Rep. 154. ] 


(33) Trin. 38. Eliz, B. R. Error by Partridge v. Wilcocks, (| Cro. El. 480. Moor. 453.] 
Upon a judgment in C. B. upon the ſtat. 1. & 2. P. & M. where the caſe was: Wilcacks and 
fou- others diſtrained one hundred of Pariridge's ſheep for damage ſeaſant, and each of them 
impounded twenty in five ſeveral pounds, and Pariridge ſued them by a writ and well) 
upon that ſtatute, and recovered forty ſhillings, which forty ſhillings was trebled againſt 
each of them, and alſo five pounds againſt each of them for the forfeiture given by this 
ſtatute ; and it was holden by the Juſtices in C. B. that each offender ſhould forfeit five 
pounds, and that the damages ſhould be trebled againſt cach, and that if the ſeverance of the 
diſtreſs be not in ſeveral liberties, ſo that one replevin will ſerve for all, no action lies upon 
this ſtatute. And by ANDERSON, that if one act againſt the will of the others, he only is 
Puniſhable. And by SPUKLING, if the five had been commoners in the land where &c. 
they might ſever the diſtreſs &c. for it was a ſeveral tort to them, to which no anſwer was 
given. But now in B. R. by PoPHAM, CLENCH, and Ga wo, that it was error, for the 
damages ſhall be trebled only once againſt all the defendants, and one forfeiture ef ſive 
pounds only for all, for it was a joint oftence, the taking and ſeverance being by their 
agreement, and the ſtatute ſhall be intended of ſeveral offences for the forfeiture of ſeveral 
five pounds, and not of ſeveral offenders, and a joint offence, And by F+NnNER that it 
ought to be ſeverai actions againſt each. And after that, Gawpy on taking up the ſtatute, 
ſeemed there to doubt more, and to alter his opinion, and therefore the Court commanded 
and gave day to ſearch the precedents, and ſo it reſts. | 1. Salk. 182. Cowp. 610. and fce 
10. 640. 2. Black. 906. 2. Term Rep. 712. 3. Term Rep. 509.] . 


[0 EY 


— 
— — — 


—{ 


(a) Vide ante, 67. b. note (a), and Cro. Car. 559, 560. 4. Com. Dig. 179. a. Bac. 
514. 
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on a falſe return of a (34) HE ſheriff returned on a venire facias in a ples 
panel . 3 of land, that that writ was fo executed and in. 


deceſfor, the party may dorſed by A. B. late ſheriff, his predeceſſor, with the panel; 


— where in fact that panel was made and arrayed by himſelf the 


turn. now ſheriff. The party may challenge this array afterwards 


Co. Lit. 157. a. 7. H. 7. : i : ; 
Lo. Eliz 36 4 * for coſinage or affinity of the ſheriff and this ſhall be tried by 


Ab. 238.] two triors notwithſtanding this falſe return, which fee Mich, 
8. H. 5. Rot. 128. 


Hilary Term, 2. Queen Elizabeth. 


Trin. 4. & f. P. & M. 


Rot. 247. Wrotteſley againſt Adams. 


A leaſe by a prior is (35) A FEASE is made to a woman for a term of years, 


made f 
years * deen = who took huſband and died; the huſband is poſ- 


— 3 —— ſeſſed of the term, and afterwards the leſſor by deed indented 
for years, fo commence grants and demiſes to the ſaid Mrotteſley the tenements by 
. 3 theſe words, 3. the reverſion of all that his farm in B. and 
«c of years.” The huſ- alſo another tenement there, with all lands, leaſes, paſtures, and 


band marri in, de- ö 0 . . 
viſes his — wie, meadows to the ſame belonging, with all and ſingular their ap- 


and dies in poſſeſſion; purtenances now in the tenure of R. Wilcocks (who was the 
the alſo marries again, | | ; 
and with her huſbang huſband of the firſt leſſee), to have and to hold all the ſaid 


accepts a leaſe for lives n- 4 a - 
. ferme and tenement with all other as afore is rehearſed to the 


ſimple of the king to ſaid R. Mrotteſſey and his aſſigns from the end of the expiring 


_ _ Max of the term of years granted unto the ſaid R. IWilcacks ta the 


= this 2 Go end and term of ſixty- three years then next enſuing c. 
and merged; and the (35) And afterwards Wilcocks took another wife, and made 
Plaintiff may by virtue her his executrix, and by his will alſo devifed her term, and 
of his leaſe enter imme- _. R . . 

diately, as well as if the died; and the wife entered and claimed by the deviſe. And 


_— =” afterwards ſhe took another huſband; and ſhe and her huſ- 
man 255. b band having the ſaid term in poſſeſſion, took a leaſe for the 
[ SeeJPlow. 189. b. IS. C. term of their lives of him who had the fee-ſimple (by which 
Aru books there the term is merged and gone); upon which Mrotteſley before 
Roll. Continuance 357. the expiration of the term of years, ſuppoſing that his ſecond 
Dy. 93. b. 31. Aff 13. leaſe took commencement and effect, entered upon them, and 
was ejected by them; and all this matter was ſhewn in the 

*[ 178; a.) count, and in the oyer of the indenture, which * was prayed 
8 by the defendant: upon which the defendant demurred in law. 
Dy. 124. b. 225, The firſt point is, Whether by the premiſes of the indenture, 
the reverſion of the farm only be granted, and the other tene- 

ment in poſſeſſion be demiſed, or only the reverſion of it alſo; 

and then by the habendum of the farm and tenement in poſ- 


ſeſſion 


Hilary Term, 2. Queen Elizabeth. 1178. a.] 


£-fon from the end of the expiration of the term of years &c. 
whether this was a good leaſe without attornment (a). porn 3 ˖ 5 A 
(36) Allo there is another point in this, that it is ſuppoſed B. Attornment, 45. 
in the habendum that the firſt term of years was granted to 9 
IWilcocks, which is falſe, if he ſhall be taken by the word grant a = fol. 6. pl. 4 
the firſt grantee or leſſee, for by the intermarriage the term coke, 153. b. 
in law which was in the wife was granted to the huſband. ACA e 5 
Alſo the laſt point, Whether the ſecond term commences 1. co. 154. 
before the expiration of the firſt years by effluxion and lapſe 
of time of years fully completed, becauſe the words are, © from 
« the end and expiring of the term of years &c.” And in the 
caſe here, although the term be determined, and merged in 
law by the taking of the higher eſtate, yet the number of 
years of the ſaid term are not gone or expired yet. 
And many exceptions were taken to the form of the de- 

claration: firſt, becauſe no averment was made that the tene- 1. plow. 191, 192, 19g; 
ments aforeſaid were in the tenure of the ſaid J/ilcocks : alſo Dy. 207. 
becauſe it is not expreſſed that the prior was ſeiſed of the re- 
verſion at the time of the grant of it made to the king, but it 
is only intended, for the words are & and afterwards the ſaid 
« prior Sc. granted the reverſion; and it does not ſay, © / 
« being ſeiſed, or © in form aforeſaid ſeiſed.” Alſo the grant 
of the reverſion to king H. 8. was alleged to be made ſince 
the ſtatute of 31. H. 8. [c. 13.] for the diſſolved abbies, and 
concludes c by virtue of which grant and of a certain flatute 26. 24 49: Aft. 36. 3 fl. 
« &c. made on the 28th day of April in the ſame year, king 2 k. * 
« H.8. was ſeiſed of the reverſion aforeſaid in his demeſne as 
« of fee in right of his crown,” and no time certain alleged 
in whoſe time the monaſtery was diſſolved, s. in the time of 

H. 8. or in the time of Ed. 6. or in the time of Queen Mary 
&c. and before the diſſolution, the king could not be ſeiſed by 
the authority of the act. Conſider the ſtatute thereof well. 
(37) Alſo the demiſe for term of life, made by the grantee of 
the reverſion from the king, was to the firſt termor, the ſaid py. 174 a. 
termor then being poſſeſſed, and it is not alleged « by deed,” 
which cannot enure, unleſs by deed of confirmation or re- Regiſter, 227. b. 
leaſe to enlarge the eſtate &c. Alſo two exceptions to the 6 
writ, e. becauſe it wants the words goods and chattels, which 
are put in the writs of ejez7:one firme in the Regiſter, Alſo 
it ſuppoſes that the prior and convent demiſed, which is falſe ; 
tor the convent are not leſſore, but only the prior &c, 


oO —— 


(a) Attornment rendered unneceſſary by 4. Arn. c. 16. OP 95 Sce Doup!. 232. 


for. 


[ 198.72. } 


Dy. 40. b. 97. a. B. 
Alienat. 9. 1. Ro. Ab. 
212. Dy. 125, 126. 
Plow. 163. 6, Co. 36. 
9. H. 6. 12. b. Regiſter, 
368. 3. E. 6. B. N. C. 395. 


1178. b. 


Plow. 198. a. 
1. Co. 153, 154. 


Dy. 62. a. 


Plow. 187. 20. Aſſ. 8. 
9. H. 6. 12. 


- 


*— 
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After making a leaſc for 
years the Icflor aſſured 
his wife a jointure on 
the lands, and then ali- 
ened them. On the death 
ot the huſband the wife 
enters, and the tenant 
attorns to her; this is a 
diſſelſin or not at the 
election of the alienee. 


Simile ante, [17 3. a. pl. 
15. quod vide. | 


1. Ro. Ab. 662. 1. Mar. 


94. b. Lit. 134. a. 13. 
El. 302. b. Dy. 18. b. 


Lit. F. 588. 


The court of wards can- 
not diſpoſe of the land 
of any ward not yet un- 
der their cart, and of 
fuch only during mino- 
xity, and until they have 


Hilary Term, 2. Queen Elizabeth. 


And as to the three matters in law, all the Judges argued to 
one intent, 3. that the grant of the reverſion habendum the land 
for years from the end of the term &c. countervails a good 
leaſe of the thing. Alſo the word demiſe, Anglict granted to 
Wilcocts is good enough; and although it were falſe, as it is 
ſufficiently verifiable, yet the falſe recital ſhould not defeat 
the grant: and ſee this in the caſe of Mount” in the county 


of Buckingham, in Vetero Libro Repertorum, fol. 78. ante, 


116. a. pl. 70.] And that the ſecond leaſe commenced * im. 
mediately after the end and determination of the firſt term 
without waiting for the expiration of the years and time of 
the firſt term; for to this word term of years the emphaſis 
and accent ſhall be referred as to the ſubſtantive and chief 
part of the ſentence &c. And an ad terminum qui preteriit 
well lies in ſuch caſe if after ſurrender the lefſee will hold 
out his leſſor, although it be within the ſpace of the time of 


the years &c. And to the firſt exception of the averment all 


agreed that it does not need it, but to the other exceptions 
they differed in opinions. 


Cm mm ———_— . —̃ 


(38) ALEA SE was made for years of the ſcite and de- 

meſnes of a manor, and afterwards the leſſor af- 
ſured a jointure of the ſame land to his wife for her life, and 
afterwards aliened the fee-{1mple, and the alienee enjoyed the 
rent by the hands of the termor, and afterwards the leſſor 
died : the wife entered upon the ſcitc, and claimed her join- 
ture, and held a court there; &c. And the termor upon this 
aſſented and attorned to the wife, and paid her the rent. 
Whether this be a diſſeiſin of the alience, or not, was moved. 
And as it ſeems, it is at the pleaſure of the alienee to take it ſo, 
notwithitanding the continuance of the poſſeſſion of the ter- 
mor, by CATLYN, SAUNDERS, WHiDDON, WESTON, and 
DyER, and A. BROWNE e contra. 


— —————.jç—Ü22 ͤ ᷣm — L 
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G. Willoughby's Caſe. In Cur' Ward'. 


(39) A LEASE was made by the queen to the ſaid 
G. Willoughby of all the lands which ſhe had by 
the wardſhip of T. Willoughby, to have and to hold them during 


the minority of the ſaid 7. V. or of any other of his heirs, 
or 


Hilary Term, 2. Queen Elizabeth. [ 198. b.] 


or heirs male being within age, and in ward to the queen. ſued out livery, or i? 
J. V. died without iſſue during his minority, R. W. his 23 
brother and heir is within age, and in the ward of the queen. the next ward. 
Whether ſhall the leſſee enjoy the premiſes during his mi- Dyer, 108. 

nority by reaſon of the disjunctive © or”, or not? And note = ann. ce Fave 
that this leaſe was made by the queen under the ſeal of the b. Raſt. Wards, 24. 
court of wards by authority of ſtat. 32. H. 8. c. 46. concern- 

ing the erection of that court, in which the 19th, 18th, and 

19th articles are to be well weighed and conſidered in this 

caſe. And afterwards my Lo ůU CHIET JusTiCE, my LoRp 

CET BARON, and I, thought that the meaning of the makers 

of the ſaid ſtatute was not ever to give authority to the ſaid 

court to diſpoſe of or demiſe any lands of any ward which 

might happen afterwards, but only of ſuch wards as they were 

in poſſeſſion of, 3. during their minority, and alſo afterwards 3 H. 6. 48. 5 
until they have ſued livery, or until after the death of the | 

eldeſt ward an office of the next ward be found: and accor- Abe: Bog w uy 


dinzly an order and decree was made in Eaſter Term next, C. a. c. 24. 


M. dying. 


Sabell's Caſe, 


AND 
Bury's Caſe. ®[179. a.] 
(40) MFEMORANDUM, That in this Term ſentence of Divorce cauſe frigiditatis 


. 1 . is a winculo matrimonii, 
TERS divorce cauſa frigiditati, neturalis, and perpetual LIE 3 
diſſolution of the marriage ab initio was given in the audience and have children, they 


, ſhall cohabit together 
court of the archbiſhop of Canterbury between T. * Sabell and again, for the 2 


his wife, the daughter of Richard Lee knight, who was part was deceived. 

actreſs and complainant of the unfitneſs and impotence of — codes * 
procreation in her huſband, who was alſo adjudged ſo by the 

phyſicians. A fimilar judgment was given in the ſame year, 

or in the year next following, againſt Bury in the county of Ver Cent. 6. c. 84. 
Devon at the ſuit of his wife: and the woman was married to [Bury's Caſe, 10. State 
Cary, by whom ſhe had iſſue, and ſhe gave all her inheritance V. AP. 22, 23. 8. O. 


Fil. 37. EL. Stafford v. Mongy, | See 4. Vin. Ab. 221, 222.] In a caſe of baſtardy, the wife 
ſued a divorce for frigidity, and afterwards the huſband married another woman, by whom 
he had iſſue ; and it was adjudged that the ſecond marriage is void: and there the civilians 
gave the rule, gui aptus oft ad unam aptus ft ad aliam, ct quando polentia reducitur ad attum 
debet redire ad primas nuptias. From the book of Mr. Thomas Tempeſt. 

Impotence and frigidity guoad banc is ſufficient cauſe of divorce after expl-ration and 
t-1al foc three years, and other ceremonics enjoined by the canons, and the ſecond marriage 
of both is good notwithſtanding that rhe impotent party have children. Harriſon's Reading, 


Lent 1632. Carr and E/ex's Calc, [i. St. Tr. 315. J con. at this day by LORD WinDsoOR. 
to 


[ 179. a] 
2. Leon. 169. Mo. 225. 
5.Co. 98. b. 3. Bulſ. 42. 


[2. Burn Eccl. L. 445, 
446. Gibi. Cod. 446. ] 


83-E. 3. 23. a. 44. Aſſ. 
12, 13. 18. H. 6, 
x. Inſt. 383. 


Jn dower againſt ſeve- 
ral defendants ſome con- 
eſs the action, the o- 
thers are not entitled to 
a view. 

7. H. 7. 6. 40. E. 3. 
30. 14. E. 3. F. View, 
22. 1. Aſſ. 62. Stat. 
Weſt. 2. c. 3. 12. H. 4. 
19. 26. H. 8. 2. 34. 
H. 6. 3. 44. E. 3. 31. 
a. Vide 12. H. 7. 3. 
2. 34- 35- H. 6. 10. 
60. a. b. View. 7. 

[ 5. Com. Dig. 592. 2. 


Bac, Ab, 147 8. ] 


5. to Cary her ſecond huſband. And Bury alſo was married ts 


this exception, which was not anſwered, 


Hilary Term, 2. Queen Elizabeth, 


another woman, by whom he had iſſue, as it is aſſerted ; and in 
this caſe the opinion of the doctors is, that then the perſons 
ſhall be compelled to commune and cohabit as man and wife, 
becauſe the holy church was deceived in its former Judgment, 


34 and therefore great ſuit was made to ſtay the ingroſſing of the 
fine; but after one Term it was ingroſſed by the command of 


the Judges, againſt the command of the Keeper of the great 
ſeal. | 


— — bt 


Herbert et Ux'. v. Vernon et AV. 


(41) IN dower by Herbert and wife againſt Vernon and 

others, ſome confeſſed the action, and the others 
demanded a view; quære, whether they ſhall have it, or 
not. But at firſt all the Judges ſeemed clear that they ſhall 
have the view, becauſe they did not vary in dilatories, &c. 
Yet ſee 11. R. 2. [ Fitz, Tit. View. 66.] and + 46. E. 3. 
and 33. H. 6. [2 1. b. pl. 21. ] to the contrary; and 14. H. 6, 
fol. 6. [ 5. a. pl. 23.] And according to thoſe books in this 
action, which is favoured in law, the view was ouſted at 
laſt, with an offer of the Court that they would ſeal a bill of 


RR WW we .® = 
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(42) MAN arraigned of felonious homicide pleaded A man convitted of fe. 


lony is not bailable. 
not guilty, end was found guilty ; but for the . 5. c. 68. S. C. 


difficulty of clergy in this caſe, he was reprieved without Stamf.71. 44. E. 3. 38. b. 
judgment : it was moved to the Judges, whether he be bail- MG a 
able in the mean time or not. And it was holden by the 5 27 | Plow. 67. 
Judges that he is not, becauſe he is more than a vehemently [z. H. H. P. C. 130. 
ſuſpected perſon when he is convicted of the offence: for the 132. 2. Haw. P. C. 
intendment of the law of bails is, that it ſtands indifferently 53“ 14. 175 176.1 


whether he be guilty or not, until trial &c, 


— . ————ß——— | — 


(43) IT was moved at the bar for a queſtion, If two joint - Whether joint-tenants 


tenants in fee make partition at this day out of the —_ = FT _ — 


county where the land is by parol only, whether this be a county where the land 
3 , > : lies, gue 
good partition or not, without writing, and alſo made in a 


. . Li A.,-41 
Wege county? And A. bse, Juice and T thought gr ff. H 


not, becauſe the common law in this reſpect is not altered by 2*: Ray 5 * 4 
| , -* FRE 
the ſtatutes of 31. and 32. H. 8. [c. I. and 32.] but they 19. Aff. 1. Litt. 65 a. 
3 2 * 3 2. Rol. Ab. 255. Mo. 
only compel them to make partition by writ * to be deviſed 5 
in chancery, as co-parceners by the common law were, Partition, 27. 
But H. BROWNE, J. and WESTON, Fiſtice, e contra. [See Mr. Harg. note (2) 


Therefore guære. See thereof Eaſt, 18. [ Eliz. fo. 350. b. 8 & '% 


has * [ 179. b.) 


5 
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Kempe againſt Hales. 


(44) THE office of clerk of the hanaper was granted by he crkhip of the 


king Henry 8. by his letters patent to Sir Ralph banaper is granted to 
. | £5 A. and B. F. having 
Sadler, knight, and John Hales, for the term of their lives only a duplicate: 4. fur- 


and the life of the longer liver of them, of which grant there ann 
tent, the duplicate can- 


were made two patents of the ſame form and ſtate, and one not aid B. for it is made 


: . n . by the chancellor” 
was called a duplicate, and the word duplicate written a little « Sys I oy 


above the ſeal, and that part was in the cuſtody of J. Hales ; rant. 


and the principal patent was inſcribed per warrantiam de 
privato 


D179. b.] 


See 1. Eliz. 167. a. 195. 
Perk. 25. 118. 


[ Ante, 176. pl. 29. + 
Com. Dig. 396. ] 


Pal. gr. 


3- E. 6. c. 4. 
Raſt. Grants, 2. 
Bro. Patents, 58. 


13. El. c. 6. 
Plow. 492. 


[4 Com. Dig. 399. 


_—_ 


— 


A man made a ſeoff- 
ment of borough Eng- 
liſh lands to deſcend in 
tail according to the 
courſe of common law, 
ſtill the youngeſt ſon 
ſ-1l inherit, and not 
the eldeſt. 
Jenk. Cent. 5. c. 70. S. C. 
4. Mar. 134. a. 163. 
167. 72. b. Noy. 106. 
3. 2. E. 3. Age, 81. 11. 
E. 3. Formedon, 30. 5. 
21. E. 4. 7. 24. b. B. N. 
C. 302 1. Co. 103. 
Davis, 36. b. 31. a. 
[Co. Lit. 10. a. Mr. 
Hargrave's note (3) and 
110. b. note (5. Ro- 
binſon Gavelkind, 74. 
2. Black. Rep 1228. ] 


— 


A fine levied upon a 
writof cuſtoms zud ſer- 
vices, were it recited 
that there was a diſpute 
about caftic guard and 
muraze, and now the 
lord v..nted that the co- 
nufc. fhovid be quit of 
the atcorela;d ſei veces, 
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privato ſigillè auftoritate parliamenti, and this remained with 
dir Ralph; and this patent was ſurrendered and cancelled by 
him, the ſaid Hales being then in Germany; but there was 
no cancelling or vacat of the enrollment of this deed: and 2 
new grant was made by queen Mary with a recital of the 
firſt patent, and of the ſurrender and cancelling to the ſaid 
Sir Ralph and one Kempe of the ſaid office. And moreover 
J. Hales had ſealed and figned with his hand a blank parch- 
ment among divers other ſuch blanks at his departure out of 
the realm: and one Stephen Hales his brother in his abſence 
wrote a formal releaſe made in the name of his brother to the 
ſaid Sr R. before the ſurrender above-mentioned of all his 
intereſt in the office and patent: and now on his return he 
claimed his joint eſtate in the office that he had before his 
departure, and ſhewed the duplicate entire, and undefaced, 
Whether his intereſt be good or not, was in queſtion. And 
many thought, that when the original patent is cancelled the 
force of the duplicate is gone in law, ſo that no title can be 
made by this patent, becauſe it was granted and ſealed by the 
chancellor at his pleaſure, and without any warrant of the 
king to do it. 


— — ES . — —— 


MAN ſeiſed in fee of lands in borough Engliſh 
after the ſtatute 27. H. 8. [c. 10.] made a feoff- 
ment to divers perſons in fee to the uſe of himſelf and of his 
heirs male of his body begotten, according to the courſe of 
common law; and afterwards died ſeiſed accordingly, having 
iſſue two ſons: the eldeſt entered, and held out the youngeſt. 
Juære. And all the Board in Serjeants Inn thought that 
the youngeſt ſhall have it by deſcent, notwithſtanding the 
words aforeſaid. Sce 26. H. 8. fol. 5. a. 


(45) 


— — — 


Bruſe aga¹ν⁰œã/H Bonet. 


(46) HIS is the final agreement made in the court of 

the lord the king at Veſtminſter from the day of 
St. Michael in fifteen days in the [5 Iſt (Benl. 116. pl. 149.) 
year of the reign of king Henry fon of king John, before 
GILBERT DE PRESTON and ROGER DE MESSEN DON, 


Juſticen, 


fe 


— RAC es: HD. oo 
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uftices, and other faithful ſubjects of the lord the king then 
there preſent between William de Bruſe complainant and 
Homo Bonet defendant *, of the cuſtoms and ſervices which 


the ſaid William required of the ſaid Hamo of his freehold 


which he holds of the ſaid William in Nywood and Wapping- 
thorn, to wit of one knight's fee and a half with the appur- 
tenances, and whereof the ſaid William required the ſaid 
Hamo that he ſhould do to him for the ward of the caſtle of 
Bamburgh, when it happens, and for the murage of the ſaid 


* [ 180. a.] 


ſaving all other ſervices, 
this diſcharge of murage 
and caſtle guard, which 
it may be were not of 
right due, is nodiſcharge 
of the tenure in chi- 


valry. 


[ Bendl. 116. pl. 149. 
S. C.) 

L By 12. Car. 2. c. 24. 
all the conſequences of 
feudal tenures aboliſh. 
ed. ] 


caſtle when it is neceſſary, as much as tv the ſaid tenure 

belongs; which ſervices the ſaid Hams did not acknowledge 

to him, and whereof it was impleaded between them in the 

{aid court that the ſaid William hath granted for him and his 

heirs that the ſaid Hamo and his heirs and their tenants of the 

honour of Bamburgh ſhould be quit of the aforeſaid ſervices 

for ever, ſaving to the faid William and his heirs all other 

ſervices to the ſaid tenement belonging. And for this grant, 26. Aff. 66. Poſt. 230. 

fine, and agreement, the ſaid Famo hath given to the ſaid n 

William eighteen marks of ſilver. And this agreement was 

made with the aſſent and will of the ſaid lord the king, and he 

permitting it. (47) And by the opinion of all the Judges 

of Serjeants Inn, prima facie the intent of this fine was to 

releaſe the tenure of knight- ſervice, and to make and reſerve 

2 ſocage tenure only. And note the above tenure was and 

contained one knight's fee and a half. But by the opinion 

afterwards, 5s. in Trin. Term, in the 5th year of the preſent 

queen, the opinion of the Judges of the Bench and of 

Jupoꝝ SOUTHCOTE was holden otherwiſe ; for by the office 

found in the firſt year of Hen. 4. the tenure was found to 
| | 11. E. 3. Releaſe, 32. 

be by the ſervice of one knight's fee and a half, and this may Mo. 631. 

well ſtand with the fine above, for the tenure might be in P 757 b. 

chivalry before the fine above, and that the caſtle-ward and 

murage were only exacted and pretended, and not of right. 
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: Calverley again/t Bieſeley. 
(48) A ERLY impleaded B. for debt on bond indorſed The warrants of at- 


. 3 : 1 a „ terney may be entered 
with condition to ſave him harmlets tor his account ee ee ee 


of the ſheriffalty of the county of YTr4, and to acquit him of brought, but the wtor- 
| 10 nics Null forfeit cach 
I 


(48) E. 36. El. B. R. Error by Woodward, of Lincoln's Inn, v. B. [Cro. El. $45.) I. 
ad made a bill for fourteen pounds to be paid together with ſix pounc: ; E irony br debt 
for twenty pounds in C. B. and declared upon * bill, and recovered: V. brougut error in 
B. R. 


14 
+ 
* 

| 

: 

| 
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: 
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L 180. a. ] Eaſter Term, 2. Queen Elizabeth. 


ten pounds by ſtat. 18. it in the exchequer; and he pleaded the finiſhing of the 
Fl. c. 24. though the . 
ifue ha on u tie record, * : 
and fo not to be tried by it: to which the plaintiff replied, nul tiel record, wherefore 
a jury, for it is ſtill an , ; : 

ifſve (e). day was given to the defendant at his peril to have the record 
Several judgments in 1 : i ; 
dt aun two on K. wore in the Bench at a certain day; at which day he failed 
veral precipes and ſede- of it, wherefore he was condemned by judgment, and ng 


ra: iſſues, one writ of uvarrant of attorney was entered pending the plea; where. 


etror to remove both re- k 
cords is bad. fore the defendant brought a writ of error returnable Mich. 
2. Bulft. 170. Term laſt, in which he did nothing, nor proſecuted it. 


Dy. 303: 11 125. yy Now it was prayed of the Court this Term to grant that the 
- 9. TO. . » 31. 
6. 7. 8. on 5. 4. Warrants might be received and entered upon the roll: 


E. 4. 13. 3. 7. 8. H. 4. | ion ; 

8 and by the opinion it well may be done, by reaſon of the 
and 5. 1 15 H. 7.13. laches aboye; but the attornies ſhould forfeit each ten pound; 
3 wa ae according to the ſtatute of Jeofails [ 32. H. 8. c. 30. F. 2.] 
(I) 2, 3. becauſe this was an iſſue joined, although it was triable by 


the record, &c. But the truth of the cafe was as follows: 
* 180. b. ] The writ of debt was brought againſt Bicſeley and another 
by ſeveral præcipes, and ſeveral iſiaes “ joined, and ſeveral 


2 = Dig. 13. 3 judgments, and one writ of error only, to remove both 

ro. Error, 150. . . | 3 

173. Pal 198, 109. 4. records, ſuppoi:ng the plea between C. plaintiff, and B. and 

69 3 : Rail g the others defendants, which is not good in this caſe. And 
,2. 8. H. 


e. 12. Ratt. Amend- for this cauſe HEIwOOD in B. R. refuſed to receive the 
* certificate: and then the caſe was better by the amendment 
of the error, and ſo 1 it was ruled, but the amercements above 


ſtood, 


J. R. and there the judgment was reverſed, for the bill was good orly for fourteen pounds, 
and void for ſix pounds, becauſe it was not expreſſed in the pretniles, ' Sec ſomething like 
this caſe Tri. 30. Elix. Rot. 771. in H. R. between Sone and Withpoole (6). 

Tr.n. 42. El. C. B. + Selbie and Bott. B. was vutlawcd in debt by S. and afterwards 

urchaſed his charter of pardon, and tued a cine. factas againſt S. and S. had judgment upon 
it to recuber, and B. brought errer, becauſe upon the /c1re farias there was no w arrant of 
attorney entered for 8s. And fer Cui? it is no error, becauſe the warrant of attorney in the 
ſirſt action f debt is ſufficient, for upon the ferre facins the plaintiff declares upon the ori- 
ginal, and the ſcire facias upon the charter of pardon 1 is only fare ref” in curid. 

M c5. 36 ELz. It was moved by the quten's folicitorz A parſon had ſued a libel for 
three ſeveral things againſt F. in the ſpiritual court, whether I. may have one prohibition 
far al, or three for the thiugs feverally ; and ihe Court ſaid that he might have the one or 
the ther at his election, if he will be at the charge. [But it ſeems two perſons cannot 
IDin in 2 declaration * Fl E where the cauſes ot complaint are ſeveral. Yelv. 
128. Cro. Car. 162 Raym. 42 5. Leon. 280. 


1— 
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(a) Ry 18. EI. c. 14. no judg ment ſhal! be (9) ) Sone v. gr pk 1s reported in Tru 
ſtayed or reverſed for want of hy warrant | El. 126. Ow. 1. Leon. 21. Poph. 152+ 
of attorney; but now ſee 25. Gr". 3. c. 8. and cited in 93 margin in fra, 272. a. pl. 2 
. and 19. And for e ee of We in none of theſe reports does there ap- 
records after error broudht fe Do 114 | pear any ſimilarity to the point in Woods 


g. Bur. 2730. 1. Term Rep. 78 z. 3. i rm . Cale lere mentioned, 


Rey 689. 143 T , Com Dig. $45 120 3 321. 


(49) TIE 


account in the exchequer, and a guzetus eff there recorded of 


Eaſter Term, 2. Queen Elizabeth. 


chancery upon a certificate made by the mayor 
&c, a capias againſt the conuſor, returnable into the Bench; 
at which day the ſheriff returned non ęſt inventus; and the 
conuſee ſhewed there the ſtatute, as he ought, and had an 
alias capias, before the return of which he died. Whether 
the executors fhall have a ſcire facias againſt the conuſor, 
or whether they ought to commence de novo, 5. to fue a new 
ſpecial writ out of the chancery to the mayor, to make a 
certificate, notwithſtanding the firſt certificate, and to have 
out of chancery a new capias or not, was much doubted 
arnong the Judges and the clerks of the court: or whether at 
the ſuit of the executors the Judges of the Bench may award 
an alias capias, or a writ of extent or not. And fee E. 17, 
E. 2. [31. pl. 32.] in a note, that two ſued a ſtatute-mer- 
chant, the certificate returned into C. B. non eft inventus, the 
plaintiffs did not come, but others, as their executors, offered 
themſelves, and ſwore that they had the will, and prayed 


[.180. b. J 


(40) TH conuſee of a ſtatute-merchant ſued out of The executors of the 


conuſee of a ſtatute- 
merchant, who in his 
life-time had ſued out a 
certicrari, and proceeded 
to a cafias againſt the 
conuſor, cannot have a 


ſcire facias or alias capias 


or a writ of extent, but 
muſt commence entirely 
de novo. 


2. R. 3. 8. 36. 6. b. 2. 
Ro. Abr. 467. 9. 

8. E. 3. 13. 10. 

B. Fynes levy, 67. 

Ad. Tenures, 11. 

B. Execut. bo. 

14. H. 7. 17. 2. 

11. Car. Cro. 451. 

1. 7. 18. E. 3. 31. 4 
and 37. 2. 


15. H. 6. 16. 

Dy. 299. a. 

18. E. 3. 10. Execu-· 
tors, 55. 


execution, and had it, by the printed book, and Fitz. Aor. 


[ Tit. Execution, 53.] But in the JS. of T. Gargrave the 
words © had it” is wanting. And afterwards it was agreed 
clearly by the Court that no ſcire facias lies in this caſe, but 
it any proceſs ſhall be iſſued, it ſhall be ſuch proceſs (g. ex- 
tendi facias) as the conuſee himſelf ought to have had if he 
had lived, and ſo A. BRowNe held ſtrongly, but WESTON 
and 1 to the contrary: for there is a ſpecial writ in the 
Regiſter [ 148. b. ], that the executors of the conuſee upon 
affidavit in the chancery that the debt was not ſatisfied in the 
life-time of the teſtator, or afterwards, ſhould have a new 
certiorari to the mayor, &c. to make a new certificate of the 
ſtatute, notwithſtanding the firſt certificate, And alſo no 
precedent could be diſcovered for the remedy in C. B. for 
the executors in this caſe, Wherefore at length the party 


was adviſed to commence entirely ar novo, becauſe that was 
the clear way, and ſure without error. Yet ſee Dupledge's 
eaſe, An. 2. R. 3. [fo. 7. pl. 14.] well, and 15. H. 7. [16.] 
and ſce ſtat. 5. F. 4. c. 12. and ſee H. . H. 5. Rot. 461. 
were the executor of the conuſee proſecuted in the Bench 
by attorney by the writ appointed and directed to the Juſtices 
there, 


Fitz. 131. b. 
Went. 145. 149. 


[See] x. Cro. 451. 457. 
[ 2.Bac. Ab. 336. 2. R. 3. 
8. pl. 16. ] 


36. H. 6. B. N. C. 294. 
Raſt. Recognizance, 5. 
1. Ro. Rep. 17. 
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[ 180. b. ] 


Where a bargain and 
ſale was made to be void 
on condition of payment 
of a ſum to the vendee, 
bis beirs, or aſſigns; on 
his death tender made to 
the executors alone is 
not good, ſor they are 
not aſkgns of the teſta- 
tor 


181. a.! 


Co. Lit. 2 10. 18 1. Fitz. 
9. „ . 9.5. 1. 
.. 3. © 
267. 


1 Inſt. 208. b. and Mr. 
Eutler's note (i). 3. 
Bac. Ab. 637. 3. Com. 
D. g. 306, 30. 


Went. 124. 

Hob. 9. Pr. Departure, 
1. 5. Co. 76. Com. 
285. Lit. 78. Fitz. 77. 
27. H. S. 2. 5. Co. 96. 
12. E. 3. Tit. Condi- 
tion, 9. 31. H. 8. 45. 
Lit. F. 336. 


vide ante 6. b. and 


the notes and references 
there.] 


Ante, fol. 73. Fitz. 
Condition, 8. The pay- 
ment ought to be made 
to the heyrs, for tlie aſ- 
fignees in his intent are 
not aſugnees of the eſ- 
tate. 


Eaſter Term, 2. Queen Elizabeth. 


(50 COARUS moved at the bar for the ſtay of a ni privy 

to be holden in London, inaſniuch as the iſſue was 
void, and a jeofail: and the caſe was thus, That a man by 
indenture enrolled, bargained and fold his land in fee with 
proviſo, that it the yendor before ſuch a day ſhould pay to 
the vendee, his heirs or afſiens, one hundred pounds, then 
the bargain and ſale ſhould be void, * The vendee made 
his executors, and died before the day, and the vendor before 
the day tendered the money to the executors, without any 
tender made to the heir, &c. Aud whether this tender be 
good and legal, or not, guœre. And A, BRowxE and! 
thought that the tender is not good, becauſe it 1s contrary 
to the expreſs words in the condition; for the executor is 
not aſſignee of the vendee, becauſe he has nothing in the 
land: and although by Littleton, in his chapter of Eſtates 
conditional, [S. 339.] if no mention had been made of the 
heir, executors and affigns, of the feoffee or vendee, the 
tender at the day may be well made to the executors, becauſe 
it is intendable that the feoffee or veidee lent the money to 
the vendor, and ſo qua/; a debt to the teſtator; yet where the 
heir or aſſignee is expreſsly appointed and limited in the con- 
dition, Litthton himſelf ſays that the tender ought not to 
be made to the executor; and the reaſon 1s, as I believe, 
becauſe the law does not determine to whom the tender ſhall 
be made, when the parties themſelves are agreed expreſsly to 
whom the tender ſhould be made: yet quare well thereof, 
becauſe WESTON, CATLYN, Chief Juſtice, and SAUNDERS, 
Chief Baron, held the contrary itrongly. And the words of 
Littleton well conſidered and weighed, I believe as above. 
Ideo fit liber judex. 


(co) Hill. 33. El. C. B. Rot. goa, In debt by Ri, nanu gain Bucher TOW. 9. C10. 


El. 217. 


. Leon. 214.] A man makes a leaſe for years reſorving rent #9 . his execuiors 


and aſton, during the ſaid term, the leur died, his heir who bad tle revertion brought 
debt, and per Cur'. it does not lic, becauſe by the words thc intent of the icſſor appears 
otherwiſe. [See Mr. Hargrave's note (8) to Co. Litt. 47, a. 5. Com. Dig. 428, 423. and 
Bac. Ab. Rent. (II) J. | | 


Tenant in capite by ( 51) 


knight-ſervice makes a 
teoffment to himielf for 
life, remainder to his 


Moody's Caſe. In Cur'. Ward”. 


ICHARD Moody tenant in capite in fee- ſimple 
made a feoffment to the uſe of himſelf for the 


term of his life, remainder to his wife for her life, remainder 


Eaſter Term, 2. Queen Elizabeth. [ 181, a, ] 


to his ſecond fon in tail, remainder to his third ſon in tail, ſecond nn in tail, re- 


- mainder to a ſtranger in 
remainder over to the heits of the body of his eldeſt ſon, and fe, on his p76 goes 


for deſault of ſuch iſſue remainder to the tight heirs of his 2 5 bogs 
eldeſt ſon for ever, and died; and this eſtate was executed in and third part of the 
his life in the time of Edward 6. the eldeſt ſon being within land. 

age at the time of the death of his father; and afterwards an . 4 _m— — 
office of this was found of all the caſe above. The elder fon 76, 77. Sir Oeo. Cur- 
died without iſſue, the wife died, the third ſon alſo died with- T A * 5 4 
out iſſue, the ſecond ſon being within age; whether he ſhall aw. Ke 
be in ward for his body or for his land, or neither of them, 193. 454. 2. Co. 94: a. 
was thequeſtion. And CATLYN, Chief Juſtice, DYER, Saux- F8M4n's caſe. 
DERS, Chief Baron, the ATTORNEY, SOLICITOR, KAYLE- 

Wax, and others, thought it clear by the common law that 

he ſnould be out of ward, but by the intent of the ſtatute 

32. H. 8. [c. I.] which makes new law in the ſaving of the Conveyance to any of 


wardchip of the body, and the third part where the diſpoſition e <2ateral Plood who 

þ | ; is not his heir apparent 
is made for the advancement of the wife, preferment of the is not within the acts of 
children, payment of the debts, or otherwiſe, 5. to any chari- 2 49 5 1 
| ; . A . Co. 7. Init, 98. . 
table uſe, and eſpecially where any eſtate of inheritance is Co. 164. 9. Co. 12. 
diſpoſed of to any child, although the fee-ſimple be entailed to Ft. 361. b. 
a ſtranger; but where only an eſtate for life is diſpoſed of 
among the children, the remainder over to ſtrange blood, it 
is not ſo clear. And fo by KAYLEWAY the uſage and courſe 
has been in * the court of wards ſince the making of the [ 181. b.] 
ſtatute. And fo this caſe at lait was ordered, for otherwiſe 

[By 12. Car. 2. c. 24. 


ſuch fraudulent practices would ouſt the queen of her wards, wardſhip abcliſhed.] 
KC, 


—_—— — — 
— 
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0 5 HERTF. 
Fiſh again Broker. Trin. 3. Ez. Rot. 94g. 


52) (GEORGE Fiſh brought a formedon in diſcender It one of the procla- 


1 . - ations of a fine be 
azainſt Edward Broket for lands in [/clkwvin and eue ab N 


Codicote, ſuppoſing by the writ that T. Fiſh gave to George on a day ou: of Term, 
Hide and others and their heirs, to the ufe and behoof of the it 0 by pore 
ſaid T. F. and the heirs of his body lawfully begotten, and that PRs 2 NES 
after the death of the ſaid T. F. and E. F. the fon and heir of which day was a Sun- 
the ſaid T. they ought to deſcend to G. F. as brother and Os OO POO 
heir of the ſaid E. F. by form of the gift aforeſaid, &c. and 

counted upon a deed of feoffment to the uſe above made before [ 1. For. Plac. 155. SP.] 
the ſtatute 27. H. 8. [c. 10.] and by the fame ſtatute that Plow. 265. a. S. C. 

7. Fiſh was ſeiſed in tail of the land according to the uſe &c. 


L 1:3 The 


# 


[ 18x. b.] Eaſter Term, 2. Queen Elizabeth. 


The tenant pleaded aclio non, becauſe as to parcel of the tene- 
ments, he ſays that heretofore, s. on the octave of Saint 
Hichael, in the ſecond and third year of king Philip and 
queen Mary, a certain fine was levied &c. between the tenant 
the plaintiff and the ſaid E. F. deforciant of the ſame tene- 
B.N.C. 17. Hob. zo. ts by name agreeing in number and quantity with the 
[Pala 351 acres and parcels in Weluyn and Cadicote and Parva Aye, 
M. 1. and 2. EL Rot. Whereof a plea &c. and acknowledged come ceo que il ad te 
* fon done, c. and pleaded all the concord, and moreover 
pleaded the proclamations according to the form of the 
ſtatute, &c. and ſhewed the certainty; whereof one was on 
the 7th day of June in Trin. Term, Cc. and a prout patet 
by the record of the fine remaining in the ſaid court, with an 
averment that the fine was levied to the uſe of Broket, Cc. 
by virtue of which fines the tenant entered; and as to the 
reſidue, he pleaded another fine between the ſame parties as 
above, agreeing with the number and quantity in the reſidue 
by their names with the appurtenances in VV. C. and Ahe 
Mount Fitſhet, whereof a plea &c. (53) And this fine was 
upon the morrow of the Trinity, in the years aforeſaid, with 
the proclamations as above, ſhewing the certainty of the days 
in the four Terms, and that the thirteenth proclamation was 
made on the 22d day of June in Faber Term, in the 3d and 
4th year of P. and M. and the fourtecath on the 25th of 
Tune in the {ſame Term, and the fiftzenth on the 28th of 
June in the fame Term, and the ſixteenth on the 31ſt day of 
8 June in the ſame Term, &c. as above. To which the 
plaintiff replied preciud: non, becauſe he ſays that the faid 
ſeveral fncs in the bar of the ſaid E. B. were not proclaimed 
according to the form of the ſtatute of the 4th H. 7. [c. 24. 
nor were either of them; for he ſays that the thirteenth 
proclamation in the firſt tne was ſuppoſed to be made on the 
7th day of June, that the ſaid ſeventh day was a Sunday, and that 


[Cruiſe on Fines, 44. Sunday is not, nor then was a day in bank, or dies juridicus; 
4. Burr. 1596. } a 


| 
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and that no day of Eaſter Term was in June, as is ſuppoſed by 
the ſecond fine and proclamation; and ſhewcd the commence- 
ment of the ſaid Term, and the end to be on the laſt day ot 
May, &c. And to this replication the tenant demurred in law. 
And the firſt exception was taken to the writ, becauſe 
Dy. 297. Erd. Forme- it is ſpectal, and alſo for any thing contained in the writ 
don, 46. Plow. 59. Bro. the donor and donee in uſe might have died before the ſta— 
. tute, 5. ſeiſed of the uſe in tail only, of which no formedon 
Can 


Eifſter Term, 2. Queen Elizabeth: + f 182. a. ] 


dan be, and that the writ ought to have made mention ex- 

preſsly of the ſtatute of 27. H. 8. as well as the count. And 

clearly this had been better; “ for ſuch a precedent was 

ſnewn by WHETLEY, Prothonotary, aiid this was done by 

good advice: but the Court held the other writ well enough, 

by the intendment of the words of the writ, * and which after 

« the death of the father and Edward the ſon and heir, 1 5 

which is intended ſeiſin of the land &c. And alſo the ſpecial Bro. Forniedva, 3. 
writ deviſed upon this caſe as if the entail had been made by 

parliament, or by reſervation of a reverſion by the conuſor of 

a fine in tail as appears in 14. H. 4. [ 31. a. pl. 43.] in a 

good formedon, was holden well enough. (54) Alſo it was Dy. 156. b. Bro. Taye, 
moved by CHOLMELEY for the tenant, that the replication 122. 42. . 3. 3. and g. 
was not formal, becauſe it does not divide it into two parts; 5. 

to anſwer to the matter in each bar, but has confounded 

them together with one anſwer: and it was the opinion of 

the Court that this would be better pleading, but the other 57. K 3.4. Dy. 71. 
that trenches to both the fines and proclamations is g 

enough, becauſe the defaults in effect are apparent, &c. 

And it was moved beſides, that there were in the bar two 

defects, 5. one, becauſe it does not allege in fact that at the 

time of the fine levied the conuſor was ſeiſed of the land, nor 

the conuſee, although the fine ſuppoſed an eſtate precedent; 

becauſe the fine was come ceo que i ad &c, for when he has 

concluded with the fine and proclamations, he ſays, by virtue 

of which fine he entered into the land, therefore he was not 

ſeiſed of it before; and then it appears that the parties to the 

fine had nothing at the time of the fine levied. The other 

was, becauſe the fine ſuppoſes the land to be as well in Het 

as in the two vills named in the formedon; s. Piltiyn and 

C:dicote, and then that is not fully anſwered in bar without 

an expreſs averment taken that all the land lay in the two 

vills only, &c. But the great doubt of the matter in law was; Plow. 266 b. 
whether the fines with proclamation made as above, are void- [Cruiſe on Fines, 110. 
able by plea made in this court as above, or whether the 
proclamations ſhall be reverſed in B. R. by error. (55) And 
as I think one of the fines in which one of the proclamations 
was made on a Sunday ſha!) be reverſed by error, becauſe it 
is error in fact, and triable per pars or by the calendar, s 
whether the 7th day of June was a Sunda or not. And ; Rel Ab. $2.4. 
becauſe the Court has recorded this pfoclamation to have 23. H. 6. Ercer, 44: 
been made in 7 rinity Term, s. on the 7th day of Frene, 

L114 which 


Lz. Black. Pep. 1666. 
3. Black. Com. 233. ] 


[ 182. a.] 


18s. 5. 


\Cruife on Fines, 44. ] 


Flow. 265. 
Pott. 210. a. 


— _—_— 


In B. K. 


The ſheriff may not 
diſavow his return of a 
panel after the term of 
the return, although he 
did not diſcover ſooner 
that the meſſenger by 
whom it was ſent had 
changed tome of the ju- 
rors at the plaint.ff's 
rzqueſt And though 
th.z3 be god cauſe of 
challenge, it is not to the 
array. 

Jenk. Cent. 5. c. 71. S. C 


Eaſter Term, 2. Queen Elizabeth. 


which day in truth was within that Term, and well might be 
a day in bank, and juridicus if it had not been a Sunday in 
that year, therefore this is error in the court reverſable by 
writ of error in B. R. and not in C. B. But for the other 
fine, s. where the proclamations were made in the end of 
the month of June in Eaſter Term, and the laſt proclamation 
of it is on the 31ſt day of June, this is void, and gquaſi coram 
non judice, becauſe it is impoſſible to be true, for never to 
this time was there ſuch a day, namely the 31ſt day of June, 
ſince June has * only thirty days: and beſides Eaſter Term 
was never fo late in June, nor ever will be, without par- 
liament z wherefore it ſeems that thoſe proclamations are 
utterly void: and then there were not there ſixteen procla- 
mations according to the ſtatute 4. H. 7. [c. 24.] and then 
this fine is not a bar in formedon, but the other is a bar until 
it be reverſed by error. But BRownE thought both fines 
void and inſufficient for the above reaſons; but WesToN 
thought them both good, until they are reverſed by error. 
And afterwards in the end of the Term, judgment was given 
tor the demandant againſt the tenant for the tenements com- 
prized in the ſaid fine; and as to the firſt fine Cur” adv? vob. 
And afterwards this was reverſed in the proclamations in 
B. R. and then quere what may be done in C. B. upon the 
demurrer to it, &c. But at length the whole controverſy was 
compounded, and for twenty-four pounds Brekect reli 
Ver ifications cognodit adtionem. ; — 


— 


(56) HE array of the grand jury in attaint was well 

and duly made by the ſheriff, and he delivered the 
writ with the panel annexed to it to the plaintiff himſelf to 
take counſel in the formal return of it: and before the return 
the plaintift delivered it to a man who was a meſſenger, to 


carry with divers other writs to the courts here at Niſtminſſer 


on the [aid day of the return of the attaint, but no truſt or 
command was given to him of this writ of attaint: and the 
{aid man by the information of the plaintiff, who diſliked di- 


(56) Hild. 37. EI. B. R.{Cro, El. 5 12. Moor. 431.] Paliner v. Marſh and Potter the late 
bailiffs of Nertpampton, whence they were removed on Fd after Michac!mas, and the 


return was on the F. 


it was adjudged, and 


a; after the octave of &. Michael, this cannot be their return, and ſo 
an action on the calc brought againk them for a falſe return, and ad- 


jiud-ed for rhe defendants. 
& as 


vers 


0 
2 
8 
4 


#2 doubt & accord fuit priſe per Serj. Harris. 
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vers of the polls of the panel, and prayed him to return others 

in their places at the nomination of the plaintiff, did ſo: and 

the return wzs ſo accepted: and juſt then this ſheriff was 

removed, and a new one elected, to whom the re-ſummons 

was directed, and afterwards a diſtreſs, which writs were re- 

turned accordingly; and now came the former ſheriff and 

diſarowed in court the ſaid panel, becauſe it was altered as 

above. And whether he may do this two or three Terms after 

the return of it, or whether the array may be challenged by 

the defendant in the caſe aforeſaid, where no default, favor, 1 * brief, zy. 
or corrupt intent was in the ſheriff or his miniſters, the Judges 22 0 

were much in doubt, and therefore JusricE CoR BET was Skins 
ſent into the bench to ſound their opinions : and they thought 

that the old ſheriff came too late to diſavow the array or re- 

turn (which he might well have done at any time in the Term 

of the return) for the inconvenience &c. and alſo that the two 21. Af. 26. 21. H. 7. 
triors who ſhall be aſſigned cannot diſaffirm or quaſh the „ ks 


array which was well and lawfully made at the time of array- — — FL 4. 10. &. 


ing the panel. But clearly the polls may be well challenged 


for the default of thoſe & who were put in on the nomination * 183, a, ] 
of the plaintiff, Yet the matter was deferred till the morrow, EE: 
and then the other bench was of the ſame opinion. But 

SAUNDERS, Chief Baron, heſitated a little in the diſavowal. 

And afterwards the matter was compromuilſ=zd. 


. 
—ů— —  _— —I— _ Fg 1 
— 


HEREFORD. 


ARON and feme being poſſeſſed of a term in right A woman being poſ- 


of the wife as executrix of her firſt huſband, a ge gu Prey) 


ſtranger pretending title to the ſaid term, the huſband ſub- marries F. who ſubmits 


57) B 


(57) In the caſe of Frefloz v. Eure, [ 2. Leon. 104. Cro. El. 223.] upon evidence it was 
agreed that if there be a controverſy between two on a leaſe for years, and they ſubmir 
themſelves to the arbitration of ſome one upon it, and the arbitrator awards which ſhall 
have the term, that is a good gift of the intereſt of the term. See 12. A/ 25. But if the 
award be that the one ſhall permit the other to enjoy the term, that does not give the in- 
tereſt of the term, Eafi.23. Eliz. B. R. And in this caſe the arbitration ſhall bind the wife, 
for if the huſband had granted over the term that grant would bind the wife, and by conſe- 
quence the ſubmiffion in this caſe being for the title and intereſt in the term, is as much in 
effect + as if the huſband had granted over the term, and it had iſſucd from him, in which 
caſe the wife had been bound without doubt; and ſo accordingly it was taken by SERJEANT 
HaRRis at the aſſizes in Wales as JusTICE JoN Es (aid, and he ſaid that Lon D ANDERSON 
was of the ſame opinion: but if the arbitrators award that the poſſeſſor thall hold the term, 
that it ſeems does not bind the right of the other, for their arbitration does not extinguiſh 
the right then, as it does to paſs the poſſeſſion in the other cale. [;. Bac. A5. 421. 1. Ld. 
Raym. 114. That the huſband may diſpoſe of the term, 2. Black. 301. 3. Wi}. 277. See 
Ha on Awards, 39.] 


+ Orig. Come ſi le Baron ad grant ouſter le terme uft 1ſuit de il in quel caſe le feme ad Are 
mitted 
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the intereſt and title to mitted it to arbitration by writing for the intereſt and title of 
arbitration, and a moiety 

only is awarded to them, the leaſe. The arbitrator awarded one part to the pretendet, 
. this binds the and the other part to the huſband and wife. The huſband 
It cannot be given in died: Whether the wife is bound by this award guere, it 


evidence under the ge- 1 3 
K A the circuit of Lord [ Chief Baron] Sauxpkxs upon evidence 


the wife for the leaſe. at #/7 prius, And note the iſſue was non detinet per patriam, 


Dy. 7. a. 1. Ro. Abr. in detinue for the indenture of the leaſe. And at length judg- 
245. (D.) 1. 9. Co. 8 f. b. 
33. H. 6. 3. 21. H. 7. ment was given by the Court for the plaintiff, becauſe tlie 


» pr n 1 ſpecial matter ought to have been pleaded in juſtification of 


2. 9. E. 4. 42. b. Ar- the detinue, and not the general iffue as above; and ſo quere 


bitrement, 43. 14. H.4. a 
29. 2. Keb. 735. Dy. of the matter in law above. 


41. a. 196. 276. a. 305. 
12. H. 8. 1. Bro. Ar- 
bitrement, 13. 53. 


— — — — —— 8 IP 4 


Lrixcor N. 


Avowry, that the place (58) J N replevin, the taking was ſuppoſed in a certain place 
where, is parcel of the 


ret eee called Kei/tornlyng ; the defendant ſays, © that the ſaid 
— 1 it place contains two hundred acres of paſture, which are and 
E. and makes title toit, by preſcription have been partel of the maner of Kelftorn, 
_ * without ſhewing in what tounty the manor lies,) which 
of Kc. is defendant's (c manor is and was the ſoil and freehold of him the defendant,” 
ood from Mhewing and avows for damage feaſant; to which the plaintiff ſaye; 


that defendant has no « that the ſaid place was parcel by preſcription of the mantr 


ſuch manor, and that 
8 the or Ab „ ro © of Kelſtarn in Kelſtorn aforeſaid, and conveys title to him- 


parcel, for his plea ad- ( ſelf of the ſaid manor, ABSQUE HGC that the faid maner of 


3 n Kelſtern whereof Sc. was the ſcil and freehold of the ſaid 


7. 3. 43. E. 3. 9. 9. Co. © defendant c.“ upon which they were at iſſue; and at tlic 


47. Dy. 196. Dy. 23. b. 


HAY laſt aſſiz es at Linco/n it was given in evidence by the plaintiſf 
fo. Lowe, 2546, Bull that the defendant had not any manor of K. and then the ſaid 
Ni. Prius 258. f. Term place of two hundred acres was not parcel. And by the opi- 
* nion of the Court at the aſſizes, and alſo now in bank, this 
evidence is repugnant to the @/4ue ber; for by that it 13 

confeſſed that X. is a manor, and it cannot be underſtood the 

manor of K. of which the plaintiff ſpeaks in his plea, but cf 

neceſſity the manor of which the defendant had ſpoken before 

in his avowry. And alſo the word whereof implicd that Kel- 

Hern was a manor, wherefore &c, But the good and prudent 

form had been to ſay, proz/7ando that the deſendant had no 

ſuch manor called Kelftorn c. bat for plea to lay, that it was 

parcel of the manor of Kelſtorn in K. to which the plaintil 

conveyed tive, without this that the faid two hundred acres 

— of 


c 
t 
h 
a 
] 
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of paſture were the ſoil and freehold ® of the ſaid defendant, 
according to 36. H. 6. [18, 19.] and 7. H. 7. LS. a. pl. 13. 
in a writ of entry upon the ſtatute S. R. 2. ſt. I. c. 18.] 


— .. — m_—_—_—_—_ 
MAN is indicted of the robbery of another in his 4 an 5 
Acce en % 
dwelling-houſe, he being in the ſaid houſe, and þ , 54 A 2 _ 
put in fear; and another is indicted becauſe he feloniouſly N is necefiary, or 


won the offender ſhall have 
before the ſaid robbery procured and counſelled the principal his clergy, as he might 


to commit the robbery, in which indictment of the acceſſary 8 © 
this word © malicieuſly” is omitted. Whether the acceſſary 11. Co. 37. a. 58. his 
by 4. and 5. P. & M. c. 4. ſhall be put to his clergy for de- ow of 7 ro 
fault of this word © maliciauſly” gquære. And it is to be con- Raſt. Clergy, 26. 

. 8 ä [ 2.H. H.P. C. 339, 242. 
ſidered whether this word nalicicuſly be referred to petty 2. Hawk. P. C. 480.] 
treaſon or murder, in which there may be malice in the pro- 
curement and no malice, and not to the robberies, in vhich 
there is not commonly malice, but rather covetouſneſs to 
have the goods. And by the opinion of all the Judges of 
aſſize in their aſſembly except the CHIEF JusTICE and A, 
BROWN E, for default of this word maliciouſiy in the indict- 
ment the party ſhall have his clergy, becauſe the word ma- 
licivuſiy refers as well to robberies as the voluntary burning 
ot houſes; and the ſubſequent words in the ſtature confirm 5. F. 6 69. 4. 0 F. 
this. Weigh the words themſelves of the ſtatute. 88 
A ſimilar caſe happened in the 18th year of the preſent 


queen; for a ſervant of Dame Laxton of Lands, widow, for 


(59) 


Hal. Pl. Cor. 231. 


procuring feloniouſly the robbing of his miſtreſs by one Cromp- 
ton; but in the indictment were wanting, “ c:mmanded, hired, 
ce and counſclled,”” and allo - malicioufly,” and yet clergy was 
allowed him after judgment, by the opinion of the Judges. 


(59) If breaking of a houſe by night + ſo) feln being put into the inſictment wor any 
entiy made into the houſe, and upon the evidence the intent of the party appearcth to be 
felonious, and ſome allo to be within the houſe, yet the indiQment is infuffcient; and If 
bnrgluriter were ing the clergy [all be allowed, unleſs the indictment made mention of ſome- 
body being in the houſe. , 

If one ſojourn or lodge in another's houſe for a time and is robbed b» night in the ſame 
houſe the thict mall have his cl-rgy, for that the ſtatute is, © where any one is robbed fa 
© his huuſe,”” fo the owner of his houſe mult be robbed. Theſe queſtions were moved 
71. 3. and 4. Ph. & Ma. among the Juſtices for all circuits. [1. Hale, 322, $23. but ſce 
2. Hawk. 499. contra. | 


all ttt i... 
—ͤ—H — —_— — — —— — —  ——— — = — — — 


7 In orig. the word n+ i: mitted, and the other word is felony ; thus, lony being puty &c. 
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In account by executors (60) IN account by executors of a receipt had of the hand: 

of a receipt by the hands : 

of the teftator, defend- of the teſtator, the defendant waged his law that he 
t carnot his law, . . 

erer , rn receiver of the money of the tellator : and now he 

hands. came to make his law, and in making it the Court ſaw into 

T. 1. H. Reg. Rot.627. this caſe, becauſe by other hands &c. and therefore he was 

2.Rol. Ab. 110. 1. Inſt. ſtopped. As it ſeems by the opinion of M. 5. E. 3. [ 61. pl. 52.] 

. 11 1.6 law does net lie in this caſe, becauſe it is by other hands; 


23. 8. 1. H. 7. 3.2. 10. but there the receipt was ſuppoſed, part by the hands of the 
E. 4. 8. a. 5. 10. H. 7. 


4. b. 15. Fliz. 265. a. teſtator, and part by the hands of others, and for all the de- 
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13. H. 4 8. 15. E. 4-6. fendant pleaded ne ungues ſon receiver per pais &c, And 


17. E. 2 Ley. 71. 14. . SR" 

E. 2. Ley. 69. 2. H. 5. afterwards in the firſt caſe by the opinion of the Court, the 
2. 14. E. 3. Ley. 48. 5. . 

. defendant pleaded to iſſue of the country. 

E. 3. Ley. 95. 7. 46, 47. E. 3. 47. a. 10. b. 16. [S. Mod. 303. Salk. 683. 12. Mod. 679.] 


(60) NM. 42, 43. El. [ Cro. Elix. 790.] Ellen Shefield brought account as executrix of her 
huſband againſt Barns#eld, and counted againſt him as common bailiff of her huſband, of the 
receipt of northern kerſeys to merchandize: and Haunirs moved that he might wage his 
law, inaſmuch as the receipt was by the hands of the teſtator only. WALMSLEY thought 
that he could not wage his law, for it has been ſeveral times ruled in F. R. and alſo here in 
C. B. that a common bailiff cannot wage his law, but otherwiſe it is of a receiver, to which 
the other Judges aſſented. DANIEL. * Bailiff of land ſhall have allowance upon his ac- 
count, but it is otherwiſe of a bailiff of goods, and ſo ſee the diverfity.” WALMSLEV. 


That is true.“ Wherefore the Court adviſed the defendant to plead that he was not his 
bailiff. 


* | 184. a. | Dauntſey againſt Southwell. 


Leaſe of lands dy H. 2. (61) ING I. 8. made a leaſe for years to one Matthew 


except trees, Ed. 6. L eg 
grants the reverſion and Colthur/t of certain lands and tenements cal 


the trees to the duke of Bretons in Sevenoke in Kent, except the large trees and woods 
N. who leafed to C. ti 4 ; a 

ee fade ek there growing and being. And afterwards king E. 6. granted 
impeachment of waſte. the reverſion and alſo the trees and woods to the duke of Ner- 
The duke is attainted of : | | 

treaſon, and queen M. thumberland in fee; and he made a leaſe to Culpeper for a term 


grants the inheritance to of years * 1 ee ee ee 
defendant, who infeoffs years, as well of the lands and tenements, of 


the plaintiff, anc binds and woods without impeachment of waſte : And afterwards by 
himſelf to indemnify . 
ties ale any chin the attainder of the duke, the fee came to the hands of queen 


of C. by virtue of bis leaſe. Mary, who granted it to Southwell in fee, and Southwell ſold 
C. fells trees. n an 


ation on the bond, ang them to Dauntſey in fee, and bound himſelf by obligation in- 
non dammficatus pleated, dorſed with condition that he would make aſſurance of it 
the replication , muſt  _ . 

ſhew that C. claimed iy before a certain day, and that he would warrant, defend, or 
virtue of bis leaſe, 


(61) Trin. 32. El. B. R. Rot. 11. Foſter and Wilſon v. Mabb, [Cro. Fliz. 212. Ow. 100. 
1. Leon. 324.] Leſſor covenants with lefſec to ſave him harmleſs and indemnified againſt B. 
If B. enter, whether it be by tort or title, the covenant is broken. Not undamnified in 
vic covenant. LI. Cr. 400. 1. Term Rep. 671. 1. Hen. Black, 34. 3. Term Rep. $84] 


and fave harmleſs as well the perſon of Dauntſey as the premiſes, 


and 
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and every part of them againſt Culpeper, for and touching any 
intereſt, claim, or title to be made to the ſame premiſes or any 
part thereof by the ſaid Culpeper BY VIRTUE OF THE SAID 
LEASE. And afterwards, the firſt term continuing, Culpeper 
claimed the trees aforeſaid, commanding one Kynge to fell 
and carry away three great oaks growing in the ſaid tene- 
ment, and Kynge did accordingly : Whether this be a breach 
of the condition aforeſaid was the demurrer. And the bar 
was pleaded for the ſecond part of the condition, that by rea- 
ſon of the exiſtence and continuance of the firſt leaſe which is 
eaded in certain (without ſaying any thing of the exception 
of the trees), neither the obligee, nor the premiſes, or any 
part of them, can or could be damnified by the faid Culpeper 
for and touching any intereſt, claim, or title to be made by 
virtue of the ſaid leaſe to him thereof mage &c. And the plain- 
tiff in his replication ſhewed all the other matter above, but 
he did not conclude in fact that the claim of Culpeper to the 
trees was by virtue of his leaſe aforeſaid, nor before the ſuing 
out of the writ, &c. Alſo he made no concluſion with a 
fic damnificatus, nor left all the matter above to the Court to 
agchudge upon the breach of the condition, comprehending 
damage as well to the perſon as to the land, which ſeems 
double; quere inde, Whether one can be damnified without 
the other. And beſides he did not ſhew in pleading, that 
Ed. b. was ſeiſed as well of the trees and. woods at the time 
of the granting of the reverſion, as of the reverſion, but only 
ſeiſed of the reverſion, and © by virtue whereof the duke of 
Northumberland was ſeiſed as well of the trees and woods 
* as of the reverſion as of fee ;”” when in truth the trees and 
woods were in him in demeſue. (62) Alſo the condition of 
the obligation contains two parts copulative to be performed; 
and although defendant ought to allege performance of both, 
yet plaintiff ſhall take iſſue upon one only: but yet it would 
be good and formal pleading that the plaintiff ſhould take a 
proteſtation at the commencement of his replication to one of 
them, and for plea anſwer to the other ; and if there are divers 
things in the condition, as three or more payments, the * pro- 
teſtation ſhall be, that he did not pay any &c. for plea anſwer- 
ing to one of them at his election, which form is not obſerved 
here: and alſo order is not obſerved in the commencement of 
the replication, becauſe it does not ſay that well and true it is 
tat king H. 8, was ſeiſed &c. and yet verbatim it agrees with 
| the 


* 


[ 184 a. } 


muſt conclude with fe 
damnificatus. But this is 
not a breach of the con- 
dition, for . euithout im 
6 prachment of waſte 
cannot paſs the trees, 
and then by virtue of bis 
leaſe he could only claim 
the branches and fruir, 


Mic. 1. & 2. Rot. 747. 
[Bendl. 75. S. C.] 

| Co. Ent. 137. b. S. C.] 
Harper's Rep. fol. 1. a 
11. Co. 47. 4. Co. ba. 
Co. Lit. 303. b. 


7. Inſt. 303. b. 
Dy. 187. a. 258. 


Diverfity between al. 
leging a breach of many 
covenants in an inden 
ture which is good, and 
alleging the breach of 
conditions in a bond 
which is bad. 7. H. 7. 3. 
Dy. 297. b. 10. H. 7. 
10. Com. 193. 27. H. 8. 
4. Dy. 182. a. 


L Bul. Ni. Pr. 161.--165.] 


5. H. 7. 7. b. 2. R. 3. 16.2 
46. E. 3. 33. Finch. iol. 57. 


L184. b. ] 
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the making of the leaſe to Colthurſt in manner and form as in 


2%. H. 6. F. bakers 8. 


Statham Waſte, 47 Co. 
403-4 2 3 * £2493 who cuts the oo us, only for the treſpaſs on the land, and the 


waſte had not been in the leaſe. See in Statham Tit. IL aſte, 
11. 27. H. 6. the opinion that the leſſee without impeach- 
ment of waſte ſhall not recover damage againſt a ſtranger 


branches 


bra 

the bar, but ſhews it as if it was foreign matter, adding to it con 

the exception and reſervation of the trees and woods, which Rat 

is not mentioned in the bar &c. And as I underſtand the plain. nan 

tiff ought to have alleged in fact in the beginning of the to 

replication that at the time of the ſaid demiſe made to the ( 

faid Colthurft by king Henry 8. there were trees and woods arg 

growing in and upon the premiſes; for from this ariſes the 1 

matter of the breach of the condition, and the exception the 

alone does not prove in fact, that there were any then there, tre. 

but by implication and intendment only, which is not ſuf. the 

ficient. (63) Alſo plaintiff does not convey any good con- of 

veyance to himſelf, nor is there granted in the bar any other we 

ne 30. H. 8. Bro, Attorn · aſſurance of the land to plaintiff except by indenture of bar- the 

1 e gain and ſale only without inrolment, and without any livery Wi 

ii 2. Co. 4. 4 H. 7. 12.b. or grant of the reverſion and attornment of any particular cla 

| by | * tenant: and then it is not proved that the plaintiff was dam- Se 

bi nified, and then he has no cauſe of action. And beſides it or 

17 ſeems that the plaintiff in his replication does not meet the Þ 

| 1 defendant: for the defendant has pleaded matter in bar to 

l ö prove that it is not poſſible that the plaintiff or his lands could fel 

1] n be damnified by reaſon of the continuance of Colthurſ?s a 

1 „ 8 tre 
uk b. 254. 4. Co. 18. d, leaſe, which is no plea, for he ought to have pleaded generally 
, i that he or they was not or were not damnified &c. for that 
3 | is a performance of the condition, and not that they could not 
t | nor can be damnified. So if plaintiff had demurred to the 
3 3 bar, he ſhould have had judgment to recover without ſaying 
F 59 133. 9. H. 6. 35. Bro. more; but now the matter in this replication proves, that as 

4 oh — 8 ls well the plaintiff as his land was damnified by Culpeper in 'r 
464 63. 3. Oro. 522. 5. Co. fact, and does not anſwer to the impoſſibility of the fact, as 

1 : 0 1 35 — the bar makes it. And the matter in law was, Whether the hy 

1 large trees and woods above are as a chattel in the king or to 

$ the patentce lord of the land, or remain always parcel of the ol 

land, notwithſtanding the exception and reſervation of them de 

out of the leaſe of Colthurſt ; and Whether the property of the v 

E trees &c. was in Culpeper immediately by this word demiſed TM 

or {caſed without any words of grant ; and alſo Whether he I 

might have taken them if this clauſe without impeachment of it 


«c 


90 
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pranches of the woods; but STATHAM himſelf thought the 
contrary. See 10. H. 7. fol. g. in a writ of entry upon che 
Ratute of 8. H. 6. Cc. 9.] what manner of thing intereſt is, 
namely every ſort of common is an intereſt, “ and it is all one 
to claim the land, and the profits of the land. 

(64) Note, WesToN and A, BRowxE concluded in their 
argument againſt the plaintiff for the ſubſtance and very 
matter in law, s. that chere was no breach by the cutting of 
the trees, becauſe it cannot be by virtue of the leaſe of the 
trees, becauſe the thing leaſed is deſtroyed and determined by 
the cutting down, but if it had been only the branches or fruit wi. 

of the trees it would be otherwiſe, But I was contra. But Dy. 187. 306. 375, 
we all agreed that for the inſufficiency of the replication, for 
the exceptions above, and chiefly for default of a concluſion 
with a /ic, and theſe words, s. by virtue of the laſt leaſe they 
claim the trees, the plaintiff ſhall not recover but was barred. 
See for the concluſion of the replication with a fic damnificatus 
or non fuit damnificatus pleaded in bar a good precedent in 


+ 10. H. 8. &c. 


Plow. 15. 
DLs. Com. Dig.233.104.} 


M. 1. El. Rat. 337. The replication adjudged inſufficient. 1ſt. Becauſe it does not con- 
feſs and avoid the bar. 24. Becauſe it does not ſhew the deſcent of the trees as well as of 
che land to E. 6. zd. Becauſe it does not ſhew that he claims the premiſes as well as the 
trees. 


Thorne againſt Rolff. Braxs. 

Paſch. a. Eliz. Rot. 945. 
(25) IN dower by Margery Thorne againſt Rolf, the iſſue In dower circumſtantial 
was taken laſt Term upon the death or life of the Proof of the death of the 


i a ; huſbandafter ſeven years 
nuſband, and day given to each party to inform the court, 5. abſence was admitted, 


to the demandant of the death of the huſband, and to the tenant — IG offered to 
of the life by proofs ut oportet. And now in this Term the 


[Benl. 86.] 
cemandant brought two witneſſes of the death, whereof one 1. And. = S. C. 


Mo. 14. 
: 2 1 a 
was the brother of her huſband, who were ſworn and exa- 8. Hf. 6.23. a. 9. Co. zo. b. 


mined by LEONARD E ſecond prothonotary. And their teſti- 30.36. 39. 41. Aſſ. 26. 5, 
: ded = © hoe þ - J 9. 5. 12. H. 4. 17. b. 
muny tended to no full proof, but by conjectures and pre- 43. Aff26 B. Tryal, 36. 


ſumptions cc uſband departed the kinedem in © 9. 10. 17-E. 3. 29.b. 
p 7h Nera. + the b fe rad o 2.46.4. 50. Bro Appeal, 


cc the firſt year of queen Mary on account of his religion, and 137. F. Judgment 231. 
4 = 3 * 3 : _ TIhistrial ſhall not be by 
a, > minijler, and fo, 10e ſeven years has been abſent ; jury but by the Judges. 
* and in this time of this religion reſtored here, he is not come 21. H. 7.39. b. 3. H. 6. 

5 _ 34.4. 34. B. 3. Det. 164. 
* back, nor can any merchant of that country, 5. of Germany, ** 3. * 
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$.26.E. 3. 56. b. 75. b. © or E noliſhmen who travel in theſe parts, tell H his being alive, 

* 1 Naa 7 « nor is there any teten of it; wherefore they conclude in thei, 

« conferences that they rather think him dead than alin,” 

And theſe teſtimonies were entered verbatim upon the record 

before judgment was given ; and no witneſs of the life of the 

man was produced upon the part of the tenants: therefore 

; prong — "95 - it was conſidered that the demandant ſhould recover ſeiſin &c. 

Car. 2. 20 Carth. * Sce in cui in vita 4. 2. E. 2. [ 24. ] where the death of the 

and 6. Ann. 18. ] huſband of the demandant was proved by four who agreed in 

all points, and at the day of the eſſoin the tenant produced 

twelve proofs of the life of the man, who alſo agreed in all 

points, which proof was holden ſtronger, wherefore the de. 

„ F. 2. Judgment, 237. mandant was barred. ( Alſo it was ſaid) that guz melius pro- 

2 75 — — 85 bat melius habet. But by Bracton, this trial is not peremp- 

Tryal, 58. 35. II. 6.44. tory, but the tenant ſhall plead over to the right of dower: 

and he vouches a precedent of this in Lib. 4. c. J. fol. 301 

* e 302. where this * the ſecta ſhall be toad for er 
by witneſſes. 


In 28. EI. ꝙ in the caſe of one Szr/e, it was argued by the Judges of C. B. whether the 
iſſue of prieſts were legitimate, and POPHAM, Attorney, ſaid it was adjudged when he was a 
ſerjcant, that the wife of a prieft ſhould have dower. [See 2.& 3. Ed. C. c. 21. 5.& 6. Ed. b, 
c. 12. both theſe were repealed 1. May. leſ. 2. c. 2. but reſtored and made perpetual by 
3. Jas. 1. c. 25-1 


* Trinity Term, 
2. Queen Elizabeth. 
Adjourned on the Octave of the Trinity. 


Woodward agaizſt Chicheſter, Executor &c. 


(66) DEST was brought by Weordward againſt Sir John 

Chicheſter, knight, executor of the teſtament of 
Th. Vindbam, executor of the teſtament of Sir Fo. Luttrel, 
knight, and he counted upon a bond of the firſt teſtator. 
Defendant pleaded, that the ſaid Jo. Luttrel the firſt teſtator 
was indebted upon a ſtatute ftaple in one hundred pounds to 
the ſaid IVindham, and that after his death goods to the value 
of one hundred pounds came to the hands of V. as executor 
of the ſaid L. which goods he adminiſtered, and paid himſelf 
by way of retainer ; and beyond the ſaid goods to the value 
of one hundred pounds, that the ſaid V. in his life fully ad- 


miniſtered all the goods of the ſaid Sir J. L. and fo riens in 


mains of NW. And plaintiff averred aſſets in the hands of V. of 
the goods of L. beyond the one hundred pounds at the time 
of his death to be adminiſtered in Lenden; and by nift prius 
at Guildhall laſt Term, or in Hilary Term, the iſſue was 
ſound for the plaintiff, s. that V. at the time of his death 
had divers goods which were of L. at the time of his death 
in his hands to be adminiſtered (a). But SOUTHCOTE moved 
there, that this iſſue was a j2ofail, becauſe Chicheſter anſwers 
nothing of the adminiſtration by himſeif of the goods of 
the firſt teſtator ſince the death of Vinabam his teſtator ; 
tor it may be, although V. adminiſtered all the goods which 


came to his hands, or that no goods came to his hands, that 


*[ 185: b.] 


The executor of an exe- 
cutor to an ation en a 
bond of the firſt teſt or, 
pleads that his teſtator 
Eline adminiſtravit ; the 
jury find aſſets at the 
time of his death: judg- 
ment ſhall be d: Lens reſ- 
fatoris, and the damages 
de benis profriis : and on 
a dewafiawit returned, an 
execut.on generally de 
boris 7» rpriis ; whereon 
if rulla crea, plaintiff 
may have a cazias or 


elegit. 


Thisretainer of the exe 
cutcr for ſatisſaction of 
his own debt is allowed 
to be good in Plowden's 
Commentaries, f. 184. 


21. E. 4. 28. Dy. 260 b. 
20. H. 7. 4. 13. H. 8. 
T6. 31. E. 3. Execut. 
82. Went. 123. Poſt. 
187. b. 11. 12. H. 4. 
83. 21. h. 21. E. 4. 3. 
Dy. 274. b. 12. H. 8. 
Kell. 22. 23. H. 8. 99. 
40. E. 3. 15. 9. Co. 
74. b. 


yet Chicheſter might have come to divers goods by ſeiſin, or C Ante, 274. b. pL 41. 
by action, which he ought to adminiſter, therefore the an- 


(66) + 7. H. 7. 39. a. 11. H. 6. 35. LI. 27. ] accord; but 3. H. 6. [z, 4. pl. 4] 
cont” by Martin; and ſo it was adjudged in Gun and Nobie's Caſe, M. 4. Jac. in B. K. that 
the plaintiff ought to ſhew in his replication what goods came to the executor after the death 
of the teſtator, or otherwiſe give it in evidence: and there it was ſaid, that there were an 
infinity of precedents in both courts which warrant this kind of pleading. And note the 
pleading in Meriel Tbreſbam's Caſe, 9. Co. 108. and Kc ay, 61. b. 


= 


(a) Upon a ſpecial plene adminifiravit, if | with them prior to the writ ſued out. 2. 
tiers are proved in the defendant's hands, | Black. Rep. 1105. 
e may give evidence of other pay ments 


M a ſwer 


[ 185. b.] 


14. 17. E. 4. 8. 9. H. 7. 
15. a. 1. R. 3. 3. Plow. 
440. 21. H. 6. 1. Noy, 
120. 11. 21. 31. 33. 
34. H. 6. 8. 40. 13. b. 
22.b 23 a. 8. Co. 134. a. 
18. 46. E. 3. 20. 10. a. 
2. 6. 7. 8. 4. 4. a. 1. 9. a. 
Dy. 324. 9. 14. 15. H. 7. 
1 f. a. 29. 8. b. 21. H. 7. 
Cro. 61. Went. 241. 
Dy. 175. a. 210. 28. 
H. 6. 3. 40 E 3. 15. 
5. Co. 32. Bro. Execut. 
CT. 11. M. & 70. 186. 
21. H. 7. 15. a. 19. b. 
17. 18. E. 4. 4. b. 11. b. 
34. H. 6. 20. a. 

Mo, 23. [ 3. Cro. 102. ] 


9. 11. H. 4. 6. 5. 27. 30. 
50. E 3. $9. b. 28. 4. b. 
. 


Eee za. 86. 


E. 3. 19. P:ucel. 57. 
Execut. 132. 


LMo. 299. 2. Leon. 103. ] 


* [ 186. a.] 


Stat. 1. Mar. ſc ſ. 2. c. 7. 
hy equity extends :o ca- 

ſes where part only of 

the Term ;s acyourncd. 


Jenk. Cent. 5. c. 73. S. C. 
2. Inſt. 5 19. Raſt. Fines, 


. POW. $91. . 
A lag. Chart. 515. 


Cruiſe on Fine, 23, 


14.4 


fieri ſacias was awarded againſt him into Devon : 


Trinity Term, 2. Queen Elizabeth. 


ſwer above was not full or perfect. And this is true ag ft 
ſeems. But the above exception was not allowed at the day 
of xiſi prius by reaſon of the common uſage and courſe of it 
to diſallow ſuch exceptions at niſi prius: (67) But now it 
was doubted what judgment ſhould be given; and at length 
by the advice of the Court judgment was given that the 
plaintiff ſhould recover the debt againſt Chichefter of the 
goods of Luttrel being in the hands of Chicheſter to be levied, 
and the damages of the proper goods of Chichefter, Fe. And 
if the ſheriffs of London return nulla bona of Luttrel in the 
hands of C. they ought to return a deva/tavit in Chicheſter, 
and not in V. becauſe it is found that V. had aflcts of the 
goods cf L. at the time of his death, & c. And note, that it 
was a long time before the ſheriffs of London would return a 
de vaſtav it, and that he converted to his own uſe, but however 
they did ſo; and thereupon judgment was given that the 
plaintiff ſhould have execution cf the aforeſaid debt of the 
proper goods and chattels of the defendant z and ſuch writ 
was awarded to the ſheriffs of London, and upon that a 2 
bona ſeu catalla of the defendant was returned, and a te/tatur 
that the defendant, s. Chiche/ter, had an eftats in the county 
of Devon, whereof &c. And upun this a general writ of 
and if 2 
nulla bina ſeu catalla * be returned there, then the plaintiff 


may have a capias or elit at his pleaſure, as it ſeems. 


) NOE. 


vied and e ngre Oed 


That it was moved for a queſtion among 


„ 
PN 
3 


the Judges at Serjeant?? Jun, Vihether lines le- 
9410 Tern Ot be allowed to be as if 
form of the 


24.7 by virtue of ſtatute 1. Aar. [ ſeſſ. 2. 


in 
5 s had been mace according to the 
* — 
ſtatute 4. 1. 7 fe. 
c. 7. WiltC!) on ly peaks of the as JOurinime; nt of any Term; 
& Ke v® = F4 . 15 uy 1 3 
and int 5 Em the adjournment Was on 7 of part Ot Uic 
Perm, . -. quinden. et tres ſoit. Trine and not of the 
enrire erm; and vet by the opinion of all the Judges the 
fine ſhal! be allowed with four proclamations according to 


the intent of the makers; {or here by icaſon that no procla- 


mation can be made according to ſtat. 4. H. 7. becauſe tue 


Term has only two dies jur 8 it is as if the whole Term 


bad been adjournce, and the ſtatute is beneficial and profitebis 


viktrcfore XC, 


by equity; 
INIichaclmas 


Michaelmas Term, 15 1 186. a ] 
2. and 3. Queen Elizabeth. | 


(1) ARUS moved this caſe, 3. A man gives land at this Land is given to tws; 
. bhabendum to them for their 
day to two, habendum to them for the term of their 1 70 be ß of 4. fob 


lives, and the life of the longer liver of them, to the uſe of #5; i the two lefices 
die, the uſe to A. is de - 


A. B. for the term of his life, without more; the two leſſees termined. 

die; Whether the eſtate of A. B. be determined or not? And , co 9 4. 1. Cto. 245 
the Court thought that the eſtate is determined, becauſe the Dy. 93: b. 192. b. 
eſtate on which the uſe was created and raiſed was gone 

wherefore &c, But guere whether the eſtate above was [ Shep. Torch. 333. ] 
made before the ſtatute of 27. H. 8. [c. 10.] 


(1) Mich. ar, a2. Fl. Craw!;c's Caſe, | Ow. 1:6. Cro. El. 521.] Rent is oratited to 4. 
end B. during the life of C. to the uſe of C. A. and E. dic. Per CUR”; The rent conti- 
nues to C. for the uſe is veſted by 27. H. 8. [c. 19.] and there it is ſaid by Watimefley and 
AA erſen, that if rent be granted to two for the life {of F.] if they die, living F. tlie rent 
js extinguiſhed, for there is no gencral occupant of rent; but if they had granted their 
eftate to M. there M. ſhould have it, living F. 


M. 7. Car. E. fe. Younge v. Dymoci, Land is granted td kuſband and wife to the uſe of the 
huſband and wife ard the heirs of their bodies begatten : Reſolved, that it was an eſtate 
tail, and a diverſity taken betwenn that caſe and the caſe here in Dyer, becauſe here the 
uſc is limited to a ſtranger, and the eſt ite is expreſsly limited alſo to ihe two for their aves 
only: otherwiſe in Tewnge's cate, and there it was reſolved alſo that the word 2½ is ſur- 
pluſage. 7. Cre. Car. 231. [C. Lit. 41. b. Mr. Hargrave's note (3), & 273. 2. Mr. Bailer's 
note to 271. b. and fee 2. Term Rep. 431. 444. 


ads 3 — 5 3 — 


Parker's Caſe: 


2) MEMORANDUM, That in the month of Jul; laſt, Precaring Vitale 9 
FR ; . der Ci 
2 at Cambridge, before RonRRT CATLYN, knight, an aſter 1 
Unief Juſtice F England, and Ax ru BROWNE, one of fclony without clergy: 
the Jullices of the Bench, Juſtices of gaol-d2livery there; 
they cauſed to be made a certain indi tment of the murder 
oa certain female infant immediately after its birth against 
the mother and midwiſe, and againſt one George Parker, B.. 223. 
who begot that child in adultery, as an acceſſary in the ma- 
licious procuring of the ſaid murder before the birth, the 
tenor of which ini cment follows in theſe works: « The 
« jurors for our lady the queer preſent, that Hel: 14 MHilleſent, 
late of Kirtlixe in the aforeſaid county, wilow, being preg * 
« nt :f a certain five child, en the 24th day f My in the 
te ſecond year of the re*gn of queen Eltz, Sc. of Kirtiine aforee 
Mm 2 feid 
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3. 24. Dy. 8 3. b. 
M. Raſt. Clergy, 
3 7. Co. „ A. Few. 
6. Dy. 144. 3. Af. 2. 
22. Aſſ. 94. Dy. 128. a. 
Staa. 21. C. 


d inſtigation of the devil, at K. aforeſaid in the county afore- 


Michaelmas Term, 2. and 3. Queen Elizabeth, 


cc {ard in the county af reſaid by the providence of God was in 
labour, and brought forth one female live * child; and after. 
* wards one Jane Saway, late of Wt odditon in the ſaid county, 
« widow, not having God before her eyes, but moved by the 


&« ſaid, with force and arms &c. of her malice aforethought, 
« on the ſaid 24th day of May in the ſecond year of the reign 
« of our ſaid lady the now queen, about the 11th hour in th 
« farencon of the ſaid day, by the counſel, command, and pro- 
« curement of the aforeſaid Helena, and in the preſence of the 
&« ſaid Helena, made an aſſault upen the aforeſaid live female 
ce child, and with a certain knife of the value of one penny 
ce which the ſaid Fane then in her rigbt band held, the throat 
&« of the ſaid female child then and there feloniouſiy did cut, 
« giving to the ſaid female child one mortal wound in her 
ce throat afereſaid, of which mortal wound the ſaid female child 
at K. afereſaid in the county aferefaid then and there in- 
« funtly died; and that the ſuid Helena then and there fels- 
* 11. ty was priſent, comorting, conſenting to, and abetting 
« the titling of the aforeſaid female child in form aforelais; 
« and jo the ſaid 2 na M. and the aforeſaid Jane the 
« aforcja d female child of the r malice aforethought felznioufly 

and voluntarily dil till aid inurder, again? the peace of the 


. lady the queen, her crown and dignity, Fc, (3) And 
the jurors aforeſaid furiver p. t for our dady the face, 
Lat C. Parker, late of K. 4 Ver ate :1 the county aforeſaid 

« nun, on the 19th day of May in the ſecond yeer of the 
« reign of the jaid queen, aid on dit ers des and times before 
« the felon; and murder aforejaid in farm afareſaid, at I. 
« aforeſaid in the county af], rmalicioufly and felomouf'; 
« connfelled, commanded, procured, and abetted the afereſa:d 
« H. Ailigſent the ſaid voluntary murder to commit, «nd to kit: 
and murder the ſaid femate child, againſt the peace of the 
aid lary the queen: and further that the ſaid G. P. and 
* Alice Biby, of K. a/or4.1 in the county aforeſats, ſpinſter, 
* aſter the inurder and feln, aforeſaid in form aforeſaid com- 
« mitted, using that the ſaid Fl. M and I. S. the felory and 
« murder afercſaid in form aforeja;d had done and committed, 
« rhe ſaid H. at K. ofereſaid in the courts aforeſaid, on the 
« 27th dy of the month of May afercſaid felmiouſfly received 
« aided ond comferted, a ainſt the jeace Sc.! And upon 
this u. dictment th: mother and midwite were arraigned and 


8 


Michaelmas Term, 2. and 3. Queen Elizabeth. 


condemned, and Parker alſo as above; and although he was 
a clergyman, yet he was hanged for the procurement afore- 
ſaid, Note, The procurement before the birth helden fe- 
lony continued after the birth, and until the murder was per- 
petrated by reaſon of that procurement. 


——————_—_— —— — 


(4) JN veer upon bond indorſed with a condition to fave 

the plaintiff harmleſs againſt a ſtranger from a bond 
in which the plaintiff with the defendant was bound to the 
ſtranger at the requeſt of the defendant ; defendant pleaded 
generally that the plaintiff was not damnified; and the plain- 
tiff replied, that after the obligation made to him, and before 
the writ purchaſed, the ſaid ſtranger levied * againſt him a 
plaint of debt in London before the ſheriffs upon the ſaid ſpe- 
cific obligation in the condition, and upon it had judgment 
to recover; and ſhewed the proceſs in certain, and took an 
averment that the obligation upon which the recovery was 
had, and the obligation mentioned in the condition, were all 
one, and not different, and concluded his plea with a fic dam- 
nificatus, &c. Note this for the © fic.” And the defendant 
rejoined nul tiel record; and a day was given to the plaintiff 
to have the record on ſuch day at his peril ; and the ſame day 
was given to the parties. And at the day the king ſent the 
tranſcript or tenor of the record to the Juſtices of the Bench 
by a mittimus out of chancery of the tenor of the record only. 
And upon this certificate of the tenor, notwithſtanding the 
aforeſaid judgment, s. © that he ſhould have the record here,” 
the certificate was allowed, and upon this the plaintiff reco- 
vered. And note, the Court of the Bench did not write as 
above to the ſaid Court which was inferior, but gave day to 
plaintiff to have it at his peril. Sed guere, if he had re- 
quired this. 


[ 186. b.] 


{ 1. H. H. P. C. 433. 1. 
Haw. P. C. 121. 2. Haw 
Pl. C. 446. ] 


In C. B. on the iſſue of 
nul tiel record of the ſhe- 
riff*s court, where a day 
is given to bring in the 
record, it is ſufficient 
if a tranſcript be ſent 
by mittimus out of chan- 
cery; the record itſelf 
need not be removed. 


18. E 4. 27. b. Bro. 
Condition, 165. 21. E. 4. 
75. a. F. Co. 24. 4. 


Ann 


Dy. 184. a. 18 5, 188. a. 
306. Plow. 15. Bro, 
Record, 66. 


[ 3.Salk. 296. Br. Mon- 
ſtrans, 50. 2. Hawk. 
P. C. 429. 2. Corn. Dig. 
22.1 


Dy. 236. b. 250. 254. 
7. 34- 39. H. 6. 19. 4. 
3. 2 . 20. . 
4. Cr. Cro. 28. 4. 19. 
.-6. 24-10. 4-3 
GS ES. I. 
28. H. 8 32. b. 4. H.6 
23. b. 


(4) N. zé, 35, E.. B R. Rot. 573. | Ow. 19. Cro. El. 360. ] Betrrrig ht brought debt 
on bond againſt Hare: the condition was, that if the defendant #cquit, Ciſcbarge, and 
ſave harmleſs the 38 in the obligation in which he was boun“ with the deicnda-'t to 


J. S. in ſixty pounds, that then &c. 


he defendant favs, that B. 


St as ſued by 7. $, 


upon this obligation, and upon u, dl. Fo F. had } dg ment to recoie., and tn d. fen ant 
before e ecution delivered to plaini f nat) ounds. 
plantiff had judgment. 


Per Cu,, I his is no picaz and 


(5) 7 HERE 


* 


J 187.4. J Michaelmas Term, 2. and z. Queen Flizaberh; 


- Two joint-tenants for (5) THERE are two joint-tenants for term of their twa 
liſe, one leaſes his moi- a : | 
8 lives, and one of them made a leaſe by indenture for 


rent, and dies j the term years of his part and moiety, reſerving to, himſelf and his heirg 
ontinues, but tine rent ö | | 


is gore. a rent: the leſſor died : Whether the term is gone by his death 
Os. ok © Oo Lhe + and the ſurvivor ſhall hold the entire freehold diſcharged of 


785. Finch. ol. 4. b. the term; or, ſuppoſing the term to continue, Whether the 


Plovy. Queer. f. 55. b. 1 
1 ſurvivor ſhall have the rent, was ;noved by WELSHE. And 


cognizance. Dy. C9. a. as it ſeemed to the Court the term continues, and he ſhall 
. 2, 122. 6. H. 8. . ” Fi 
Bro. Lafee, 58. 287. hold it diſcharged of the rent. Quære bene. 


Fit pl. 289. Perk. $24. ſo. 163. 6. Co. 78. b. 79. 14. Jac. Cro. 417, 1, Ro. Rep. 309, 3. com 
Dig. 266. 3. Bac. Ab. 208. ] | 


(s) Trin. 37. Eliz. Harding and Charde [ Mocr, 3e 5. J. Joint-tenant for life makes x 
leaſe for years to commence after his death, and dies- adjudged a good leafe before all the 
1 CIO: Inn by the opinion of ſeven Judges againn fcur. It is entered 

37. £'t. Not. 24. 

E. 33. Elix. Kol. 211. B. R. [ Cro. Eliz. 28. ] between Grut and Cruft, in a caſe of 
baron and feme joint-tenants for lite, and the huſband laaſes for years. 

H. 37. EI Rot. 363. B. R. Farnham v. Ba, ton, [ Maur, 395. Ny, 187. Harbin v. Loch, 
S. C. ] where the turvivor geld under a leaſe to commence aiter his death. 
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11 
9 3 . f aft 
li If juNtites in quarter (6) A QUESTION was aſked of the Judzes of beth 
wt ſ:Mons under 8. HE. 6. i - I r= . po 
It: e. 9. grant a writ of re- Benches by the Keeper of the Great Seal: Ir p 
338 Ar As . 33 0 it 
i K-tution, whether an complaint be made at the quarter ſaſſions to three juſtices oi 
41 other juſtice not preſert HE ab 
4 can grant a jupcr/edeas, the peace there fitting of a forcible entry and forcible de- . 
4 i ; 2 * 7 . - "= . 5 . GC 
199 4, e. If at 2 fpical tainer of any frechold by him who is Giffeifed, and a bill or 
[ ſeſſions, none Can, k- 5 : p: 
cet the Juſtices ol g. R. preſentment of jt is found © again/i the form of the flat. 8. . 
Jenk. Cent. 5. c. 34. S. C. * II. 6. c. 9.“ and the ſaid juſtices upon that grant a writ 
| | : | . a ri 
Dyer, 322. b. Lm- of reſtitution; Whetizer any other juſtice of peace who was 
bert's Eirenarchæ, 157. ys 


g. Co. 118. 7. Bie 6, abfent from tae ſeſſions may lawfully grant a juperſedeas in 
14, 15. II. 7. 48 5. 7. this caſe or not. And as it ſeems, if the ſeſſions was a ſpe- 
U. 8. Gro, 139. 21 C. iT: 1 | . * 1 
Aff 7. E. Judgmert, 2. cial ſehons for that purpoſe, and the juſtices to whom this 
Dall. Rx p. 32. Lalt. 18 ö. 
Dy. 123. 3. 11. Co. 59. 


e 


FX 
=" — * 1 = * *. 
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comp taint had been made had repaired to the force to have 


1 Benl. in Keilw. 204.2. à vic we of it according to the intent of the ſtatute, and after- t 
4:5 ; 1 . % - 2 — © . * 3 | 
4 . wards had enquired of it and found it, and ufen this had F 
*y m FSR . . . — . 8 
TH: { 1. Hauk. P. ©. 205. granted a reſtitution, no other juſtice could grant a fiber- U 
iſ 252. 2. Hawk, P. C. © | Shs | As b 
14 417, 432. } ſedeas, for no other juſtice has authority by the ſtatute to 4 
1 a . 
bf d. 
1 (6) If juſtices of peace award rcditution, and before refitution made a certiurgri come | 
f A from the Judges of . R. to remove the indictment, wicht is gelivergd to 2 juttice II * 
1 peace who was , at the lethons, he may award a ſuper/ertiiiy, as was adjudged in Fux- 8 

f N ewilliai's Cale, Hil. 45. Filtz. | but by Cro. Eli. 915. and Ju. 32. where it is reportccs 
1 the juſtice to whom the tp.r/idoas as delivered appears to hade been one at the ſehens; V 
1978 bur now by 21. Jac, 1, c. x. 57 the ccriicrart mult be delivered at ſome quarter teluens 


in pen courz. ] 
graut 


Michaelmas Term, 2. and 3. Queen Elizabeth. 


grant reſtitution except * he or they before whom the com- 
plaint and force have been found; and the writ ſhall be made 


under the teſte of one of them only, except the Judges of 
B. R. who have ſupreme authority, the king himſelf fitting 
there, as the law intends, accord” to 7. E. 4. [ 18. pl. 12.] 
See 4 21. H. 9. 21. a. | 


> ——=—— —x 0 HO ET PD Cmmmmor—_— 


(6) AMAN poſſeſſed of divers dead chattels made two 

executors and died, and one of them got the goods 
and diſpoſed of divers ſums of his own money at his diſcre- 
tion in pious uſes and works of charity, as in the payment of 
the taxes of a poor vill, and in repairs of the church and re- 
ligious houſes, and in alms for the ſalvation of the teſtator*s 
ſoul; which ſums amounted to more or as much as the 
chattels were worth, to the intent that ke might have and re- 
tain the ſaid goods of the teftator as his own goods, and to 
be converted to his own proper uſe; and died poſſeſſed of 
the ſaid goods, and made exccutors: and after his death the 
goods came to the hands of his executors, againſt whom tie 
executor who ſurvived brought an action of detinue for the 
aforeſaid goods, 5. chattels to the value of one hundred 
pounds. And defendants pleaded theſe payments and diſpo- 
ſition of their teſtator, and the converſion of the property as 
above, whereby he was peſſeſſed of the chattels aforeſaid as 
of his n proper goods, and juſtified tae detainer as the 
proper goods of their teſtator for the execution of his will, &c. 
And this was received as a good plea, and iſſue taken that 
tne chattels were of greater value than the fums above &c. 


8 Nera bene, 


— — ————— —— — 

(7) IN pow againſt eight, and two confeſſed the action, 

but the others pleaded in bar, judgment was given 
that the plaintiff ſhould reccver ſeiſin of the third part of two 
parts of the manor and tenements aforcſu;d wich the appur- 
lenances in eight parts to be divided &c. ; and afterwards, 
upon the verdict againſt the fix remaining, tae judgment was, 
tat the plaintiti ould recover her ſeiſin againſt them of the 
taird part of ſix parts of tlie manor and tenements aforeſaid, 
&c. in 21ht parts to be divided &c. And fo nate this di- 
vinon well; and it agrees with 19. Leb. A}. 2. [pl. 12.9 
and . H. 17. E. 3. {46. fl.] 4. and 7. +10. H. 5. Rot. 447. 
M m4 (8) NOTE, 


* 187. b. J 


EFF ˙ 0 


An executor diſpoſing 
of his own money in pios 
uſus pro ſalute anime teſ- 
tateris, may retain goods 
of the teſtator to the 
value. 


Plow. 185,186. Ante, z. 
Sw;nburne, 203. 4. 16. 
N. 7. 4 4 


Pro. tit. Afﬀets, n. 62. 
tit. Excc*. 116. 150. 
tit. Adminiſt. n. 37, 38. 
51. 20. H. 7. 5. a. 21. 
E. 4. 21. b. 6. H. S. 2. a. 


23. H. 8. 23. b. 27. 
E. 3. 66. Dett. 89. 32. 
E. 3. Quiz Juris Jamat, 
5. 


{ Vide ante, 2. a. pl. 3. 
Swmb. on WIIIs, 460, 
461. 2. Bl. Com. 507, 


508. 512. ] 


Dower againſt eight, 
two conteſs, the reſt 
picad, judgment imme- 
d.arely ior the th. rd part 
of two eizhths of the 
land, and on the iſſue 
tound tor the demand- 
ant, judgment fer one 
third of the remaining 
ſix parts. 


6. 17. Aff 4. 4-3. 0. 
E.. 3. 29. B. Demand, 
49. Co. Lit. fol, 32. 
3. Keb. 31. 


[ 187. b.] 


pleaded in d ſab. U. ty, 
iſſue on al tiel record, 
the record be.ng ſhewn 
varied in the day and 
place; and plaint. ff alſo 
producing a record of 
reverſal, though obtain- 
ed after iſſue joir.ed, 
had judgment, and de- 
fer.dant was holden a 
diſſeiſ r, without a re- 


cord. ng to W. 2. c. 25. 
„ 


L La. Raym. 274. 1014. 
5. Com. Dig. 394, 395. 
Cowp. 476. 1. Hen. BL 
49- 162. 4. Term Rep. 
$90. ] 

Cro. 96. 21. H. 7 9. 
Plow. 411. 3. H. 6. 14. 


6. Co. 53. b. 1. Inſt. 
260. a. . 


{ Br. Monſtrans, 50. 4. 
Salk. 296. 2. Hawk.420. 
2. Com. Dig. 22.] 


Dy. 187. 153. b. 206. 
39. H. 6. 39. b. 4. a. 
208. 3. Annu. ty, 32. Dy. 
234 228. a. 28. Aſſ. 45. 
ys. N. 45. 7. His 
3.24. 7. H. 6. 3. 2 6. 


Inſt. 128. a. b. 


— 


A common recovery 
ſuffered by a ſheriff of 
lands in his own county 
is erroneous. 

The iſſue may have 2 
writ of error to reverſe 
a recovery ſuffered by 


he brought a writ of 
error himſelf, and re- 
leaſed all errors to bar 
the eſtate, And ſo may 
Be in remainder if the 


In affize, outlawry 


cozn:ition of aſſize, ac- 


3-9-H. 6. 26. 4. b. 5. 


Michaelmas Term, 2. and 3. Queen Elizabeth, 


(8) NOTE, In Ass tz E the tenant pleaded outlawry in 

the plaintiff, and ſhewed all the proceſs in certain; 
and that the exigent was returnable on the octave of Saint 
Hilary in the 14th year of H. 4. and that the outlawry was 
proclaimed on ſuch a day at A. in the county aforeſaid, with. 
out making profert of the record of it : judgment whether he 
ſhall be anſwered or not. And plaintiff ſays nul tiel * record, 
and the other ? contra, and day was given to the defendant 
to have the record &c. at which day the tenor of it was 
brought, by which it appeared that there was a variance in 
the day of the return of the exigent, and in the place where 
the outlawry was pronounced: and alſo the plaintiff produced 
the tenor of the reverſal and annulling of the ſaid outlawry 
which the record purports in B. R. and both tenors were 
ſent by writs of mittimus, which reverſal appears to be ſince 
the plea above pleaded. And yet for the variance aforeſaid, 
and alſo the other matter, this was adjudged a failure of re- 
cord; and the defendant was holden a diſſeiſor, without a re- 
cognition of the affize, according to the form of the ſtatute 
Weſt. 2. c. 25.] &. And note, this record of the aſſize 
was brought into the Bench by the Juſtices of Aſſize with 
their own hands on account of the difficulty, 


44. E. 3. 27. a. 38. E. 3. 17. 4. H. 8. 11.a. Plow. 79. 13. 15. Aſſ. 1. 15. 
H. 5. 1. b. 


(8) Nite, Where outlawry is pleaded in diſability of the perſon, it ought to be ſhewn 
immediatcly; but when in bar (if it be denied), he ſhall have a day to thew the record, 


—— — — —  _— —— — 


Sir Ralph Rowlet's Caſc. 


(8) E RALFE ROWLET, knight, ſeiſed in tail of the 
manor of Gorhambury in the county of Hertford, re- 
mainder over to a ſtranger in tail (the fee- ſimple in Sir R. 


te aant in tail, although Rotolet), ſuffered a recovery of it againſt himſelf in Fil. or 
E fe. Term laſt, in a writ of entry ſur diſſeiſin in the poſt, 
he then being ſheriff of the counties of Hertford and Eſſex, 
with the common voucher over, which recovery was to the 


(3) $ Can! Caſe, 37. . Reſolved, that where a ſheriff has a ſtatute extended and 
2 1: beratc directed to him, it is void. | Mo. 547. } 

AT. 21, 22. El. it was arga d and in the 25th year adjudged between Braybrooke and 
Lord Maurice, | Mo. 9 5. 
of error; but if he in remainder be attainted during the life of the tenant for life, the queen 
mall not have it. H-nninzham v. Wyndbam, J. 17. EL. {| Ow. 68. 1. Leon, 201. ] fo adjudged 
as was there ſaid. {Cruiſe on Recoveries, 289, 290.) | 


4 


>. C2. 1. 1. Leon. 270. ] that he in remainder might have a writ 


Cc 
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uſe of Sir Nicholas Bacon, Keeper of the Great Seal, and his 
heirs; and to avoid the error of this recovery had againſt 
him being ſheriff of the county, it was deviſed, that Sir R. 
Rotolet ſhould releaſe all errors and writs of error; and that 
»fterwards a writ of error ſhould be brought by him, and 
that by the ſaid releaſe confeſſed, or tried by verdict againſt 
him, that he ſhould be barred of the writ of error. It was 
moved, Whether his iſſue, or he in remainder in tail, ſhall be 
barred from bringing a writ of error, or formedon, by this 


judgment in the writ of error. And divers of the Judges thought 


[ 188. a. ] 


iſſue fail, although not 
privy in blood. 
{ Dalt. Shf. 153.] 


Finch. 6. a. 1. Co. 67. 
Dy. 220. 45. Aſſ. 13. 
18. H. 8. 3. a. 8. 21. 
H. 6. 29. 16. Dy. 266. 
Plow. 2. b. Fitz. 108. 
14. Aſſ. 3. 32. H. 8. B. 
Patents, 97. 6. Co. 7. b. 
Dy. 139. Co. Lit. 20. a. 
H. 8. Bro. Formedon, 
18. 48. E. 3. 9. b. 14. 
H. 8. Tayle, 33. 19. 
E. 6. 37. 


that they ſhould not, for ſuch releaſes do not bar the right of I 1. Burr. 410. ] 


the intail, &c. But guære, whether he in remainder in tail 
ſhall have a writ of error, if the iſſue of the firſt intail fail, 
by the ſtat. R. 2. [An. 9. c. 3.] or by the common law, be- 
cauſe he is not privy in blood to the tenant in tail who loſt 
erroneouſly the land. And it ſeems by the opinion in Eaſter 


4 H. 8. fol 1. [ ante, pl. 5. ] that he may. 


— . — — 


OTE, A fine for the maſter and fellows of the col- 

lege in Oxford of the foundation of F. Mhite, 
knight, citizen and alderman of London, of certain land to be 
amortized to the ſaid college, was refuſed to be ingroſſed for 
default of a writ thereof directed to the Juſtices of the Bench 
to paſs ſuch a fine, as was in the 19th year of H 8. for a fine 
of this ſort for the college of Cardinal WWolſey in Oxford to be 
levied * in the Bench aforeſaid. Alſo for Queen's college in 
Cambridge a ſimilar fine was rejected this Term for the cauſe 
aforeſaid. 


Davis's Caſe.” 
(10) MORADA. That it appears of record in 
B. R. Trin. 1. E. 4. Ro. 3. that one John 


Davis ſtruck one in the ſace with his right fiſt in the great 
a hall 


Vet. Nat. Brev. 144. 4. 
3. Co. 3. 4. 21. H. 6. 
29. b. 4. 15. 17. Aſſ. 7, 
8.24. 4. E. 3. Attaint, 
47. 20. E. 3. Error, 2. 
15. E. 3. Error, 7. 18. 
E. 3. 25. 32. E. 3. Sci. 
Fa. 101. 3. Co. 3. b. 
3. Cro. 388. 


The Juſtices of C. B. re- 
fuſed to ingroſs a fine 
of lands to be holden 
in mortmain without a 
ſpecial writfor thut pure 
poſe. 


Plow. 5c2. N. B. 224. 
H. Bro. Fine: levy, 10. 


[ See 1 Bac. Ab. 363. and 
Cruiſe, Fines, 34. ] 


* [ 188, b.] 


Str.king in mis ſter 
Hall ſedentibus Curiis pu- 
niſhed with the Ie ſo of 
right hand, perpetual 
impr.ſonment, and fur- 


(10) Trin. 3. Jar. [cited 2. Co. 71.] Ballizghams, for ſpurning Dyer in Weſftminfler 
Hail dense Curtin. 8 | Poph. 207. | Sao and Lord Worthlsy tor ſtriking cach other in 
the time of CHARLES, and HWindban by Barber in Heiminſier Hull, all obliged to procure 


their par. ns, 


9. Elz. Girling's caſe (3. Inſt. 141. 12. Co. 71.], and 17. EI. x. + Dawſon's caſe, the 


* 


ndictment infra palatinn et nuxia MAP NAN aulam. 


17. El. [cited Cro, Car. 374: Tum Jus ſtruck one in the palace /edentibus Curiis, 


and 


| feiture of lands 


[ 188. b.] 


and 
8. 

33. H. 8. J. 222. 3. 

H. . ZB. Faire, 16. 

Stamf. 28. 22. E. 3. 


13. 19. E. 3. Judg- 


Michaelmas Term, 2 and 3. Queen Elizabeth. 


hall of Veſftminſter all the king's courts ſitting there, ang 
threatened him to hang him if he ſhould give evidence 
againſt a felon then to be arraigned in B. R. ſor which ac he 
was indicted there, and arraigned and conſeſſed the indict. 
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thouſand pounds, and impriſoncd at the ptcaſure cf the king, and bound to good behaviour, 


Array made by a fermer 
Mer.ff deing qua Med 
for cofinage, plan tiff 
may have a we. fa. de 
news to the new {herift, 
or to the coroners, at h.s 
elt ctien. 

Tiial in ermedon be- 
tween the voucher ard 
demandant is within the 
ſtatutes of Fecfalle, tho? 
they are net Þct! par- 
tics to the wor. t. 

Paſcli. 1. 2. ELz. Rot. 
1164. 9. 10. 18. E. 4. 
25 J 3. 10. H. 4. 149. 


mitat.or, 3. 
Dy. 184. 207. 257. a. 
Raſt. R. pleacer, 2 

[ See Hob. 221. ard 1. 
Danv. Ab. in retis 3 52. | 


Ty 


— — —— — ST TOPS —— 


Aphary ggf] Smith. 
(11) AN array made by the predeceſſor of the preſent 


ſheriff was challenged for coſinage, and quaſhed; 
the plaintiff may pray at his election to have a venire fas 
de nov to the preſent ſneriff, or to the coroners, by the 


opinion of the Court, And this was prayed to the now 


ſheriff in ſormedon by Aphary againſt Smith, who vouched 


to warranty another who came by proceſs, and entered into 
the warranty, 2 traverſed the feifin of one of the anceſtors 
of the demancant in aviem feilia was alleged within fifty 


years before the day of the writ, And it was found for the 


demandant, and he had judgment, notwiti. d anding it was ſaid 


that tne ve. fa. de nive above was not well awarded; and 
alſo that the trial was not between the parties to the writ, 


and fo out of the ſtatutes bp _ fails; but tke opinton of the 
Court on this was to the conttaty. 


— 1 n ment; and for judgment he had perpetual impriſonment during by 
Prerog. 38. Poftnati. his life, and forfeited all his lands, tenements, goods, and thy 
x | 3 9. chattels, and that his right hand ſhould be cut off at the 0 
39. Aff. 1. 41. Af. ſtandard in Cheap, And this execution was done accor. 2 
25 49. Aſſ. 18. 8 f cl 
den upon Hingham, jo. dingly. Ro. 3. 
133. 4. E. 3. Corone, 208. [I. Hawk. P. C. 88. 2. Hawk. P. C. 632. 4. BL Com. 125. 3. de 
Term Rep. 737, 738 cc 
=. and killed bim, gon, which he had judgment to have his hand cut off, and judgment of & 
, 151 Ges: | Ze Fee; Zea. Ses. „. fart te, ls 22 Herts of 
_ --4. - Iii. 19. E. z. 3% Ret. 21. * Rich. Carlion ane others followed the jurors to the gate 
Ss. 25 of th- palace of our lord the King at 11 Him uli r, a and there made an atlanit Tt them, and p 
3 beat them, and judgment was given againſt Fichard that he ſhouid lote his right hand, and 
that it thould be cut off, and himtelf © mmittcd to the Tower of London as lor g ss he lived, n 
Eat. 27. E“. |Cro. El. 42%. Owen, 120. ] Carnes draw his fword upon the ſtairs of the a 
4 court of requeſts, w aich is cut of ſigat of any of the courts, and there it his indictment had 
1 deen well drawn, he ought to Have had the puniſament as here. 0 
þ K1CHARDSON, Core? Fifltce of C. B. at the ales at Seilegiey in the ſummer of 1531 t 
v1 was zfaulred by a priſoner condemned there for felany, whe after his condemnation threw | 
us; al ric k bat at the ſa d Judge, which narrowly miſſed ; and for this an indictment was imme- 1 
1 Giaiely drawn by NO Aalst the prifoner, and his right hand cur of and fixed to the 1 
194 gibbet, upon w mich he woes Limielt immediately hanyed in the prefence of the Court. | 
14 Trin. 10. Car. E. R. IW. Jones, 343- Cro. Cat. 573. 1 Sir William Waller was indicted 1 
414 for ſtrixing Ser Tomas Reyuot within the P214ce, 99 near the great hall, /cdcnte Curid; 
141 and it did not 1a taat it wes in the preſence cf the king: and for this he was fined one f 
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12) ＋ 5 a pluries replegiare returnable Into the Bench To a fluries replegiare in 
( . : C. Z. the return was an 
the ſheriff returned that the cattle were eloigned elongate and no ceher erde 


˖ : t no other writ &c. And upon this On 5ihernam ſued out, 
py the defendant, and that no t &. And upon th e 


the plaintiff had a toithernam to take of the goods and chattels pear (fince no plaint 


| a c was betcre he ſheriff), 
of the defendant to the value &c. And this clauſe, 5. and if cl e ee g 


me plaintiff {hall make you ſecure as well of proſecuting his ſuited. And on ſuch | 
; . f th bo if h | de fault whether the ge- 
claim as of the returning of the cattle, if &c. then put the fendant by ſuggeſtion of 
defendant &c. to anſwer as well to our lady the queen of the property ſhall have a 
; 1 | ſpecial wr:t 1or the cattle 

contempt as the aforeſaid plaintiff of the damages and wrongs taken in withernam, or a 

&c. [was omitted. ] And now the ſheriff returned the writ rn of rhe * . 
1 ub. v. 

of withernam, namely, that the plaintiff had f.und pledges to (Ob, Regis. Ta, 354 

proſecute and to make return if &. And becauſe he could 

not replevy the chattels firſt taken to the aforeſaid plaintiff 

according to the exigency of the writ, therefore he took fix 

oxen, &c. of the proper goods and chattels of the defendant, 5 H. + 2 b. 

to the value &c. and delivered them to the aforeſaid plaintiff n 


in withernam to detain for himſelf until &c.; * and further | * 189. a, ] 


| he returned, that the defendant had nothing by which he 


might be attached, &c. And now the plaintiff came not, 
but the . defendant appeared gratis, and prayed that the 
plaintiff might be called; and that if he would not proſecute 
upon the replevin, the defendant might have a ſpecial writ to 
the ſhcritt to make deliverance to him back of the ſaid oxen, 
which were taken and delivercd to the plaintiff in wither- 
nam; tor he ſays that the truth was, that the property of the 
chattels for which the replevin was ſued, was in him, and not 
in the plaintiff. (13) And it was much debated in the CF. N. B. 255, 256. is 


notis. ] 


[See 17. Car. 2. e. 7.1 


cout, whether the plaintiff can be noniuited now, as if it was 
upon the (a) replevin; and that a return of the firſt chattels 4 14 = 

ſh:}l be adjudged to the defendant, as LEXNARD Prothono- 

tary held, although the defendant have them in his hands Cub. Replev. 78, 
already, with intent to drive plaintiff to the ſecond deliverance 1086, 107. 

if he wil; and it may be (notwithſtanding the firſt return} ,, H. 7. ceo. 92 
that now the ſheriff has made replevin, &c. And this pre- 5. E. 3. 36. 
cedent appeared Eaſt. 30. H. 6. Ro. 438. [ 30. H. 6. 3. 


pl. 2. ] Replevin was ſued by writ fer one horſe, and becauſe 


79% 


ine theriff did nothing, the plaintiff upon ſuggeſtion in the 
Chancery had an alias repleg iure with the clauſe vel cauſam [Gib. Repl. 72, 3.) 


— 3 
— — —_ —O —  —— 


„ — — — _—" — — — * 


(4) But in replevin there can be no judg- are actors. 2. Pl. Rep. 375. 3» Term 
ment as in caſe of a non- ſuit, for both parties ] Rep. 661. 
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[ 189. a.] 


$ H. 9. 


[Poſt. 280. b.] 


N. B. 74. e. 
Br. Witkernam, 13. 


Where defendant claims 
property he does no! 
gaze deliverance, but 
the plaint.ff muſt cf a 
Wiibernam. 

[Kitch. 145. F. N. B. 
170. in nctis. Gulb. 


Reple ins, 90. 92. ] 


[ 189. b. | 


31. E. 3. Gager Deli- 
verance. 26. 13. 15. 
H. 7 28. 28 7. H. 4. 
Ie 
9. Gager de ley, 6. 
. 1: 4-81. . 


LS. IX. 531, 582. See 
Ly. 47. 3. b. <9. b.) 
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nobit ſignißces, which was returned into chancery (but guære 
how), and with the excuſe of the ſheriff. And upon this 
the plaintiff had a withernam of the beaſts of defendant, 
waich was ſerved. And afterwards the matter was removed 
out of the county by a pore into the Bench, at the ſuit of the 
defendant; and at the day in bank the defendant offered him. 
ſelf on the guarto die, & c. and the plaintiff did not proſecute, 
and the defendant went without day; and he made ſuggeſtion 
to the Court that the plaintiff had ten oxen of him in withey. 
nam for the aforeſaid horſe delivered by the ſheriff; and 
alſo that the horſe was put in pound overt by him, and there 
died of hunger by the default of the plaintiff. (14) And 
upon this he had a ſpecial writ to the ſheriff to deliver the 
withernam returnable into the Bench. See 44. Lib. Af. 
fol. 4. a good caſe for this matter. And yet at the end of 
the Term the writ of withernam above was amended, and 
made perfect, and theſe words, namely, © ?9 anſwer to the 
« aforeſaid plaintiff of the taking and unjuſtly detaining of 
<« the chattels aforejaid,” put in the writ, according to the 
ancient form: and the writ was well returned ſerved, viz, 
pledges as well of proſecuting as of returning the chattels if 
Sc. and attachment upon the defendant. 

And both appeared by attorney; and the plaintiff counted 
for the taking and detention of the aforeſaid chattels, and 
declared © that he /t:ll detains,”” and the value of them: and 
the defendant claimed property upon which they are at iſſue; 
the defendant did not gage dzlivera:ce, but the plaintiff was 
driven to make it of withernam. Which note well, that the 
parties have day upon the replevin by ſuch manner of proceſs, 
and return above *, without any poue, or other writ, becauſe 
no plaint appcars to be commenced before the ſheriff ; for no 
writ of replevin which has the words & and afterwards there- 
« upon cauſe him juſily to be removed, that we may hear ne 


more &c.” came to the hands of the ſheriff, as appears by 
the return above. Src a gcod form of withernam in the 


caſe above, fol. 


. + poſt. extracted from the book of 
Mag. JEN OUR. 


Butler 
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Butler Demandant againſt Lady Bray, Tenant 1a a 
Writ of Quibus. 


(15) 2 DMUND late Lord Bray, ſeiſed of divers lands 

in the counties of Bedford and Buckingham, the 
lands in Buckingham being holden in capite by knight- ſervice, 
in the zoth year of Een. 8. by indenture made between him 
of the one part, and Lord Audeley then chancellor of Eng- 
land, Lord Cromwell lord privy ſeal, Sir Milliam Pawlet, 
knight, then treaſurer of the king's houſhold, and now mar- 
quiſs of Winche/ter and lord treaſurer of England, and Sir 
John Ruſſell, knight, then comptroller of the houſhold, in the 
behalf and for the king of the other part, for the ſum of eight 
hundred pounds bargained and fold the cuſtody, rule, order, 
government, and marriage of John B. his ſon and heir ap- 
parent, and late Lord Bray, to the ſaid four counſellors 
of the king, to the intent to be married at the appointment 


and nomination of them or their aſſigns without diſparage- 


ment; and covenanted for the delivery of him to them before 
2 certain day un-affied, &c. being then of the age of ſixteen 
years. And in further conſideration &c. he covenanted to 
aſſure his ſaid lands in Bedfordſhire before a certain day © to 
have to them and their aſſigns for and towards the finding 
« of the ſaid jon, and ſuch wife as he ſhould marry by the 
« appointment, nomination, and pleaſure of the ſaid four coun- 
« ſellors, ut ſupra, until he came to the age of twenty-one 
« years; and then the lands to remain to the ſaid ſen and ſuch 
« bis wife, ard to the heirs males of the Lody of the fon Cc.“ 
and a fine was levied to them in fæe- ſimple to the uſes and 
intents aforeſaid. Afterwards the ſaid Lord Cromwell died, 
the ſaid marriage not having been made, nor any ſtep towards 
it taken: after this died the faid E. Lord Bray, the ſaid 79. 
his fon being ſtill within age, 3. ſeventeen &c. which age, 
with the tenure aforeſaid, was found by office in the county 
of Buckingham, by which tac king was entitled to the ward- 
{lip of him; who bargained and ſold his marriage to the late 
Earl of Shrewſbury for one thouſand pounds. And after- 
wards the fail marriage was had and ſolemnized a: the 
nomination, appointment, and pleature of three of the ſaid 


[ 189. b. ] 


BEDF?®, 


A father declares the 
uſes of land to his ſon 
and ſuch wife as he 
ſhould marry et the no- 
mination and appoint- 
ment of four, One of 
them dies before the 
marriage, the authority 
of the other three is de- 
termined. 

A father cannot grant 
the marriage of his ſon, 
which is a prerogative 
inſeparably annexed to 
his perſon; and if he 
give authority to others 
to appoint the marriages 
by his death the autho- 
rity is deter.nined. 


g. And. 6. J. &. 
[ Bendl. 82. S. C.] 


Turner's Rep. 67. 69. 
this caſe well argued. 


n. 
Rep. 101. Bro. Gard. 
70. 8. H. 3. Cro. 186. 


Vaugh. 280. 


1. Co. 134. b. 


See the caſe of Scot 
and Tyler, 2. Br. Cal. 
Ch. 431. ] 


counſeliors then living, and by the aſſent and“ conſent of * E190. 2. 


the king with the ſaid Lady Bray, being the daughter of the 
{uid 


—— 


— - 


. Cn * - * 
. — 
-- — — — 
— — . 
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L 
66. 
E. 3. 

N. 43. P- 
Co. Lit. 181. 


2. H. 5. Cro. 186. 
{ Ante, 177. a. pl. 32. 


4 7. 6. K. 
Gard. 159. 33. 
Gard. 161. B. 
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faid late Earl. And after the full age of Jo. Lord Bray he 


bargained and ſold the ſaid lands in the county of Bedford 
now in diſpute to Butler, and aſſured them to him by a fine 
with warranty and recovery. And afterwards he died, and 
the ſaid lady ſurvived and entered upon Butler, clalming het 
Freehold and jointure as above, againſt whom Butler brought 


the writ; and ſhe pleaded that ſhe did not diſſeize, namely, 


che general iſſue. And this matter was given in evidence, 
and a demurrer in law to it, and the jury was diſcharged. 
(16) Alſo it was a clauſe in the indenture, & That if th4 
« marriage ſhall take none eff: by reaſon of the death of the 
ec ſaid L. Edam. Bray, or reſuſal of the ſaid Fo. Bray or 
te otherwiſe, that then the ſaid eight hundred pounds ſhould be 
te repaid, Sc. and that thenafter the ſaid indenture and all 
« effurances to be made according to the cevenants theresf ſhould 


« be clearly void. But it was alleged in evidence on the. 


part of Lady Bray that the mbney was not repaid, which is 
not denied, &c. The firſt point is, What intereſt paſſed 
from the bargainor to the bargairices by the faid bargain and 
ſale of the cuſtody and marriage as above; and whether the 
words © to the intent to be married at the nomination, ap- 
&« pointment, and pleaſure of the bargainees without diſparages 
& ment” are vain and void words, or material to repoſe a ſpecial 
confidence in them. Alſo, Whether the three ſurvivors 
(Cremwell being dead) can execute the bargain aforcſaid or 
not. Alſo, Whether by the death of the ſaid Zdm. Bray the 
father- the bargain was utterly ccaſed and determined, the 
king being entitled to the ward; ſo that although the marriage 
was had by the nomination, appointment, and pleaſure of the 
id vendees, and by the conſent and aſſent of the king and 
Earl of Shrewſbury the aſſignee of the king, yet whether 
this conveys any uſe to the ſaid Lady Bray or nut, which 13 


the chief point cf the caſe, &c. (17) And note the words 
for the aſſurance in the indenture, namely, “ to make a g 


= . ure, and ſuffi cient eſtate to them their executors and uus 
« of and in Sc. to» have and hold to them and the ſurvivor 


« of them and their aſſaus until the ſaid Jahn Bray ſhould 


ce accempliſh and come ſo the full age of tweilty-one years, f 
« and towards the finding of the ſame Fabn Bray and ſach 
* Wife as be ſnguid mar ry by the appoint nent, nemmatin, aud 
« pleaſure cf the ſaid ſour perſons or their aſſigus as is afert- 
« /aid, the remaiuder thereof from then Harth after tat he 
| K came? 


75 
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(18) In which words no uſe or intent is comprized ex- 
preſs! y, but that an eſtate in poſſe ion ſhou!d be made to the 
ſaid four counſellors only during a term of ſo many years? 
as J. B. ſhould be under age, which were not above five 


J. B. and ſuch wife ut ſupra, and to the heirs male of the 
ſaid J. B.; and then when the fine was levied to the four 
counſellors, and to the heirs of one of them, and an averment 
taken that the fine was levied to the uſes and intents recited 
and ſpecified in the indenture, they were ſeiſed after the 
erm above to the uſe of the conuſor and his heirs, and not 
to the uſe of the faid J. B. and his wife, and the heirs of J. B. 
and no eſtate in poſſeſſion can be veſted and executed in the 
ſame wife, who was not then named or known; and a free- 
hold cannot be in abeyance until the marriage of the wife, 
for this is impertinent, therefore all veſts either in Lord E. 
Bray the conuſor in fee, by reaſon that no uſe is exprefied, or 
in his only ſon, becauſe he had then ability and capability of 


ter 
er 


taking the freehold, but not his wife, who was married a 
wards, any more than if I give land to one for a term of 
years, remainder to J. S. and A. his eldeſt ſon, and to the 
heirs of I. S. the father, and at that time J. S. has no ſan, but 
afterwards within the term he has a ſon born, he iliall tak 


ge N nothing, becauſe he was not in rerum naturd at the time of „5. Re 
Dy 43.0. 
ne the limitation of the remainder, and the frechold veſts entirely 8. E. 2. FTiefpais, 275. 
id in J. S. and no moiety in joint-tenancy with his ſon at that = *. 3 a 
9 . Ar „ + © 
= time, wherefore &&. (3 9 Pu: 2% re of this word (intents), 9. E. $-—54; 24. Af 
13 | 
of + Tifur's caſe, 25. Elis. Ile had a ſon | dy one enter, anda dauehtir ty ancther vember 
18 the «i 1CC and Wits £ 157 the and Hour len 91 het . Lire TAY Fey 1-0 _— s Fed oy 5 
5 0 — dicd, MY 3Nedis | 6 dl #,Y3.w.0 hes th LS 4 f 20 8 
ty within ave of the ancencr ex parte eatrts, ad} dend that tue bod; Of the daughter aus well 
es the land ſhall be in ward to the . ucen, livin ig the father, for the is not heit apparent 20 
4 th. farher, but the (Un is. 
r $ Lil. leburie's caſe, 34. Elz. He had a daughter by one venter, upon whom deſcended 
lang nb ner gran. father on the werer's FP Rude by . night: - ſervice ix wh: NOW the 
4 qucen mall have the ward of the land en-. Aterwards tlie fatller took annum: tc, ard 
7 | had iTue a ſon, and wg daughter was itil within age: now thc onvern Mail ave the ward 
and marriage of the « avght Cn For no e 13 NY heir apparent do the fathe 
5 14. Jas. + Lether's calle, One being fnitor ta danghter who was core vr er 
7 grandfather, prom! iſed te the mother a ſum ii monte to ule nher endcar on 1412 
| daughte Lamers 2 nd u pon Aer e rita monef tt Pere 10 2 % And 
objected that the n. other hed no intért tt in the dadthter te make a tc 3 2"TE 
» judged that ſhe had ſuch intereſt in Le: Zaug e er 2$ Would Nat 2 OL eines 3 L» 
; Mo, 395. bir 1 ho. Raym. 458. 
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« came [to] or ſhould accompliſh the ſaid age of twenty-one 3 Co. 21, 

« years (ij he fbould live ſo long), to the ſaid J. Bray and ſuch 

« his wife as he ſhould murry as is aforeſaid, and to the heirs | 
« males of the body of * the ſame 7. B. lawfully begotten, & 6.75 „ [ 190. b. 1 


years, and then the remainder of the freehold ſhould veſt in py. $5. . 169. a 


[See] Dy. 71. a. 281. 
[ and Plow. 563. 1. Co. 


134. b. 1. Com. Dig. 
82. 


17. E 3. $9. 
5 8 
os 430. 4. 6. 17. 5. 
Co. 100, 101. 234. 
10. E. 3. 27. 4. b. Mar. 
122. a. 30. Aff. 47. 
34. E. 3. 26. F. For 
pep er 18. 
24. E. 3. 29. Joinder, 
10. Perk: 55. 204. Dy. 


7. H. 7. 
5. 9. 


3 


274. b. Vaugh. 180. 
C. Co. 22. Plow. 204. 


K lu ay, 186. 33. H. ö. 
55. b. Bro. Card. 6. 


U 190. b. J 


35. 3. Co. 38. F. Gard. 
32. 16. E. 4 2. Mo. 
322. Noy. 38. 


Loo. Lit. 84. Mo. 738. 
But by 12. Car. 2. c. 24. 
theſe fruits and conſe- 
quences of feudal te- 
nure are all done away. 


Temps. E. 1. Treſ- 
paſs, 241. I. E. 4. I. 
7. H. 3. Treſpals. 244. 
12. H. 6. 14. 13. E. 3. 
Utlawry, 49. B. Gard. 
70. 26. 33. E. 3. Gard. 
169. 161. Plow. 203 
18. 43. E. 3. 32. 23. 
30. E. 3. 16. Barr. 
257. Gard. 31. 32. 1. 
Leon. 74. 234- 


(x8. E. 3. 18, 19. F. 
N. B. 329-] * 


* 191. a. | 
[See Bac Ab. Autho- 
rity (C.) (E.). Vin. 
Ab. Authority (B.). 


Dy. 177. 220. 219. 269. 
T0. 9. H. 7. 26. a. Mo. 
26. Palm. 23. 27. 
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becauſe by AnTH. Browns it is equivalent to uſes, E. 
And Ws rox, 7uftice, argued that the father has no intereſt 
in his eldeſt ſon to be granted or fold to a ſtranger, becauſe 
that is annexed ſpecially to the perſon of the father as an 
inſeparable prerogative. And CATLYN, Chief Fuftice, and 
SAUNDERs, Chief Baron, afterwards aſſented to this opinion; 
but Ax TH. BROWNE and myſelf to the contrary, And this 
is proved by the treſpaſs pro Katharind, lid et herede ſus 
raptd, abductd, et maritata, againſt the will of her father in 
$9. E. 2. And ſee M. 30. E. 3. 10. [b.] + H. 31. E. 3. 2. 
and 4 M. 32. E. 3. for an orphan 1. and 7. for his couſin 
and heir whoſe marriage belongs to him. And + 18. E. z. 


and 21. H. 6. fol. 16. [14. b. pl. 29.] and H. 12. HF. 4. 


[ 16. a. pl. 9. and 10. ] this clauſe (cujus maritagivm) is not 
neceſſary, and (infra ætatem exiſtent” ) may be omitted, for 
it is not in the Regi/ter [See 98. b. 99. a.]. And note for 
the intereſt in the treſpaſs de vxore abductd cum bonis viri, 
and for a blood-hound 12. H. 8. [ 3. pl. 3.] &. And ſee for 
the aſſignment or granting of cuſtody in ſocage &c. 8. E. 4. 
[7- pl. 2.] And WEsTox argued that no intereſt paſſed by 
the ſale above, and then concluded that * no ſurvivorſhip 
takes place, therefore by the death of Cromwell! the authority 
to appoint &c. is gone: but Browne and ] to the contrary, 
becauſe they have an intereſt in the fon and marriage which 
ſurvives. And then theſe words to the intent to be marri-d 
at the appointment c. are void and null to this reſpeR, but 


by thoſe words (without diſparagement ) the intent is material 


and parcel of the contract; for without theſe words no 
marriage ſhall be adjudged diſparagement, becauſe no penalty 


_ enſues therefrom to the father as guardian in chivalry. 


$. H. 8. Cro. 186. 
Litt. 108. 


(20) And further as to the ſecond point it ſeemed to 
WeEsTon and Mx, that the death of the father diſſolved and 
determined all the bargain and the authority of the four ven- 
dees, although afterwards the marriage took effect by their 
nomination, appointment, and pleaſure, and by the aſſent alſo 
of king H. 8. for whom and on whoſe part the indenture was 
made above; yet this 15 no intereſt in the king, nor gives him 
any interference in the matter: and eſpecially becauſe the 
king at a later time had title of ward by the tenure and office; 


and when he granted it to the earl of S. for one thouſand 


pounds, he granted his intereſt in the heir, and by the exem- 
plification of this in the court of wards the intent of the king 
cannot 
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cannot be underſtood other than that he deſtroyed and refuſed 


bis firſt bargain in the marriage concluded by his counſellors. 


And although the marriage was made at the nomination, ap- 

pointment, and pleaſure of all the counſellors aforeſaid, and Finch. 26. 

alſo by the aſſent of che king, yet when the earl of S. joined (4 Va 128. Powell 

with them, this is the ſole act and preferment of the earl. on Pewers, 377, 278. 

And it is like this caſe: If I be the patron of a church which 

is void, and a ſtranger preſeat by uſurpation, and his clerk be 

in for ſix months, and then he reſign, and when he has re- 

ſigned I grant him an annuity until he be advanced to a be- 

nefice by me, or at my nomination, and afterwards I requeſt 

the uſurper to preſent him to the fame nomination, and he and 

I join in preſenting the ſame perſon, the annuity is not de- 

termined. The law is the ſame if one man have the nomina- ,; x, qo 15. 2. Mo.8g4. 

tion and another the preſentation over of the ſame perſon, and Dy. 48. a. PL 5. 2 . 4. 
. : 157. 33. E. 1. Annuity, 

he who has the preſentation grant an annuity to a clerk as 31. F. N. B. 33. 21. H. 

above, and he be admitted to the benefice above at my nomi- * — ky 8 3 

nation, and alſo at the preſentation of the grantor, yet the Feoff ment 8. 

annuity is not determined becauſe h- is not in immediately by 

the grantor. The law is the ſame of a corody &c. (21) And 

ſo when divers men jan together in doing an act, where ſome 

of them have nothing to do in the matter, the law will ad- 1. guender B. 

judge thoſe only actors who have an intereſt and authority to 

do it. ide ſimile in 14. H. 7. £2. b. pl. q.] in debt where a 

furrender was pleaded. And alſo there is another * matter ® [ 191. b. 1 

to prove againſt the lady, s. when the fon was martied the 

danger of paying the value of the marriage to the earl of &. 

his guardian in fact, if he was not married by him; and this 

forfeiture remains ſtill againſt his executors. And en the i 

other hand, for refuſal of the marriage tendered by the ven- pr. Noſe, ze. 

dees, there no damage or peril ſhould enſue ; therefore it is 

intendable that he elected and a lowed the tender of the earl 1. AM +2. 

before the tender of the cou.fellors &c. And this is alſo 17. E. 3. 29. 

proved by the ſequel of the fact, viz. in this, that he aliened 

the land afterwards with warrenty to Bztler &c. Ard fo 

upon the whole matter Lady Bra, is not talis jeu hujuſmadt 

mulicr qualis ſhould be appointed and nominated at tne plea- 

fure of the vendees, aud no name of b.piif., or firname has 

ſhe, but by the cn cundocution of tas alis as above; 

wherefore &c. And fo it was concluded by WIS HoN and 

Me, that the wite has no uſe or Jjointare, wheretore the plains 

uff ought to recover ſeiun upon this Vel but BRowxN R 

N n e contre 
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z contra, becauſe it ſignifies not by whoſe effectual nomi. 
nation of the perſons aforeſaid the faid wife was married, 
ſo that the intent and words of the indenture ar2 executed 
and fulfilled. And afterwards in the end of next Term, judg- 


ment of ſeiſin was given for the plaintiff, namely Butler againſt 
the Lady. 


Becauſe it appeared that by the death of Curd Cramꝛucli before the ſaid marriage appointed, 
the others who ſurvived him cannot appoint the marriage, for by the ſaid indenture it was 
a joint commithon to thoſe four, and alto if he aſſent during his life-time after the death of 
the ſaid Edward Lord Gray, he cannot then appoint the marriage to the ſaid Jo. Gray bein 
under age, by the prerogative of the king in the wardſhip of his body, and then allo the 
bargain of the ſaid marriage was void, Ber/oc's Caſe, 128. fol. 83, 84. 


A. ſeiſed of land to him- 
ſelf and his wite for life, 
and to the heirs of A. 
makes a feoffment to 
the uſe of himſelf and 
wife for life, remainder 
to a younger ſon for life, 
remainder to his own 
heirs. On his death his 
wife is remitted if the 
pleaſe, and is in of her 
firſt eſtate. 


[A. Viner, 135. 18. Vi- 
ner, 435. ] 


$. Co. 72. a. Hob. 71. 
Dy.106.b. 43. a. 32. H. 8. 
e. 1. Raſt. Wies, I. 
„ee. 
Departure, 16. 46. E. 3. 
24. Dy. 5 1. b. 54. a. 111. 
129. a. 162. 351. 28. 
H. 8. 23. b. Plow. 112. 
b. Co. Lit. 126. 5. H 7. 
32. Plow. 114. b. Hob. 


71. 1. Inſt. 326 a. quod 


vide & ante 146. Com. 
Dig. Remitter (C. 6.) 
Shep. Touch. 153. and 

te 2; . 3. 
Wins, 401. 


Trin. 15. Fc. Rot. 


to his wife, and die, 


it Was a rem. lier. By 


Hawtrey's Caſe. 


ING Henry 8. by his letters patent dated anno 37. 
gave land to J. S- and A. his wife and to the heirs 
of the huſband to hold in capite. I. S. enfeoffed A. B. and 
C. D. to the uſe of himſelf and A. his wife for the term of 
their lives, and after their deceaſe to the uſe of a younger ſon 
for the term of his life, and after his deceaſe to the uſe of him- 
{elf and his heirs. J. S. died, his heir within age and in ward 
to the queen for other lands holden in capite, and A. his wife 
ſurvived and held herſelf in, claiming her firſt eſtate : Whe- 
ther the queen ſhall have the third part in ward or not? 
which depends wholly upon the remitter. And for this caſe 
the ſtatute of Uſes 27. H. 8. [c. 10.] and alſo the ſtatute of 
33. H. 8. [ 32. H. 8. c. 28.] for diſcontinuances made by the 
huſband, ought to be conſidered and compared. And at 
length in the next Term before WILLIA CyYCILL, knight, 


(22) K 


ſecretary, maſter of the wards, the caſe was reſolved in camera 
ward, that this was a remitter, and then the queen ſha]] not 
have the third part, for the wife had election, s. to be in ac- 
cording to ſtat. 27. or by ſtat. 32. H. 8. [e. 28. F. 6.] inaſ- 
much as her entry thereby was congeable. 

938. Dvncom#*s Caſe, | Hab. 254.] Huſband levied a fine of the land 


tic wife accepted a leaſe for years of the ſame land. Reſolved that 
HAk&Is0N, reader of Lincoln's Inn, Lent 1632. 


Linſcy 


C( 


* we 


d 
it 
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* Linley againſt Dixon. : 


(23) A WOMAN, in ejectione firme brought againſt 

her, pleaded the cuſtom within a manor that the 
widow of every copyholder in fee ſimple, fee tail, or for term 
of life, ſhould have and enjoy the copyhold for the term of her 
life. And this cuſtom was traverſed, and in evidence at nf! 
prius in maintenance of the cuſtom before pleaded, the woman 
claimed only a widows eſtate: and upon this evidence it 
was demurred. And it was holden by the Court here in the 
bench that this evidence will not maintain the cuſtom before 
alleged, becauſe it is a ſmaller eſtate than the other cuſtom, 5. 
for term of life; and every cuſtom ſhall be taken ſtrictly ; 
wherefore & c. And note in the indorſement of the poſtea, 
the evidence was ſet forth for the woman to prove the cuſ- 
tom by one ROBERT BATES her counſel, That the cuſtom 
was, that the wife of every cuſtomary tenant as above ſhould 
have and enjoy his cuſtomary tenement after the death of her 
huſband dying ſeiſed &c. during her widowhood only : and 
this word « on{y” fully expreſſed that it is ſtrongeſt againſt 
the woman &c. And it was not politickly alleged by the 


counſel, And afterwards in the end of the Term judgment 
was given againſt the woman. 


Rythe, one &c. againſt Kempe. 


(24) R YT HE one of the attornies of the bench ſued 

out at the commencement of this Term an attach- 
ment of privilege againſt one Kempe in a plea of treſpaſs 
returnable at a day certain, not a common return day, now 
paſt : and after the ſaid writ awarded, the defendant was con- 
demned this Term in another writ of treſpaſs of privilege 
as above, at the ſuit of the ſaid Rythe, by a verdict given this 
Term; upon which judgment was given, and a writ of capias 
ad ſatisfaciendum was awarded to the ſame ſheriff, 3. the 
ſheriff of Middleſex, returnable after the ſaid firſt day: and 
at the day of the firſt return, upon the firſt writ he returned 
two cepi corpus, 5. one by virtue of the firſt writ, s. ad re- 
pondendum, and the other ad ſatisfaciendum; and brought the 
body in accordingly, and brought into court both the ſaid 
Nn a2 Writs, 


* [ 192. . ] 


The cuſtom of a manor 
pleaded to be that the 
widow of every Copy- 
holder ſhall enjoy the 
eſtate pro termino vit æ, is 
not ſupported by evi- 
dence, which ſhews it to 
be only durante widuitate. 


Co. 4. 30. a. 37. H. 6. 
26. b. 3. Cro. 415. . 
Int. 42. 1. Ro. Rep. 48. 
Perk. 84. 16. © 3. 
Dower, 85. 5. 13. H. 7. 
31. & 41. 13. 11. H. 4. 
33. a. 21. E. 4. 24. 


Plow. 7. 


[ Cowp. 62, 63. 3. Term 
Rep. 2 64. 4. Term Rep. 
159. 


A ca. ad ref. and a ca. ſa. 
being ſued out in the 
ſame Term upon attach. 
ments of privilege be- 
tween the ſame parties; 
on a cepi corpus returned 
to the ca. ad reſ. and the 
ſneriff's declaring his in- 
tent when the ca. ſa. was 
returnable to ſtate the 
ſpecial matter, the Court 
committed the defend - 
ant to the Fleet, and diſ- 
charged the ſheriff of 
the body. 


[Co. Ent. 436. S. C.] 
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I 192. a.] 


7. H. 6. 42. a. 38. E. 3. 
21 b. 6. Co. 54. Dier, 
197. a. 


* | 192. b.) 


19. H. 8. 1. Exigent, 1. 
Br. Execut.* 150. 49.E. 
3. 2. b. 3. R 2. Exe- 
cution, 264. 48 E. 3. 14. 
Dr & Stu. 18. 

11. 16. H. 7. 13. & 15. a. 
6. 3. Co. 12. 18. H. 6. 
18. b. Deer, 193. b. 237. 


DI. Leon. 329. Cro. El. z. 
215. 3. Com. Dig. 302. 


Loox Do. 


On a cafias utla gatum re- 
turned non e inventus, 
defendantappearinggra- 
tis cannot plead to the 
outlawry, for the plain- 
tiff is out of court, nor 


is it known that he is 


the party outlawed un- 
leſs brought in on a cept 
fu. 

[22. Vin. Ab. 367.] 


27. H. 8. 1. 21. H. 7.8. 
1. E. 4. 2. 19. 39. H. 6. 
43. 1. b. 21. E. 4. 69. 
D:er, 172. 195. 206. a. 
213. b. 214. a. 1 Inft, 
228. b. 10. E. 4. 12. b. 
16. a. 33. 37. H. 6. 1 b. 
17. 10. H. 6. 48. 80. 
11. H. 4. 7. 1. H. 4 4. b. 
21 H. 7. a. 21. E. 4. 78. 
12. H. 7. Cro. 21. 
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writs, one of them with the return aforeſaid, and the other he 
ſaid he intended to return when the day ſhould come ſpecially 
making mention of the firſt matter of return: and his well 
and politickly as it ſeems to ſave himſelf harmleſs from ef. 
cape &c. And upon the aboveſaid return the ſaid Kempe was 
perſonally in the court (which the Court well knew), the ſaid 
Rythe the plaintiff being abſent, although he was an attorney 
of the court, and ſhall be intended to be there. And yet 
Loans, clerk of the prothonotarics and attorney alſo of the 
place, prayed the Court for the plaintiff that the ſaid Kempe 
ſhould remain in execution upon the condemnation afore- 
ſaid, and ſhewed the record there ready. And whether the 
Court ought to grant this or not was in doubt. But at 
length by the opinion of A. Browne and * JAMES Dysx 
he was committed to the Fleet, and the ſheriff of Midaliſer 
diſcharged of the body; WESTON being of a contrary opi- 
nion privately, But guære whether the capias ad ſatisfa- 
ciendum in the caſe above was well awarded, becauſe no capias 
nor proceſs of outlawry lies upon ſuch ſuit of attachment of 


privilege. Alſo whether it lies upon a recognizance. ide 


H. 11. Eliz, fol. [CH. 13. & 14. Eliz. 306. pl. 62.] 


I _ 7 


M \ 
Milna v. Browne. 


E M. That a catias utlagatum was awarded to 

the ſherifts of London againſt one Francis Browne 
brother to the ſheriff Mountague by the name of F. B. of 
London, gentleman, at the ſuit of Stephex Milna in London 
in a plea of debt outlawed &. And at the day of the re- 
turn the ſaid F. B. came gratis in his proper perſon ; and 


(25) 


the ſheriffs returned nor / inventus Sc. And he pleaded in 


diſcharge of the outlawry becauſe he was commorant, and 
converſant at C. in the county of Dorſet on the day of ſuing 
forth the original writ, and always afterwards pending tae 
ſaid writ, and not at London Sc. And whether he ſhould 
have the plca or not, was moved, becauſe he is not hurt by 


the outlawry, and alſo he comes in gratis, and not in cuſtody 
of the ſheriffs: and ron con/?at to the Court whether he is the 


ſame perſon who is outlawed. And here the plaintiff at 


Boyle and Scarborow, B. R. Hil, 1654. fol. 132. b. LS. 39g. 440. 


whoſe 


[ 192. b.] 
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whoſe ſuit he was outlawed is out of court, wherefore it 10. 12. 15.H.6. 45. 7.b. 
ſeems he ſhall not have the plea and ſo it is holden by the 2 b. 48. E. 3. 
better Pinion in 3. E. 4. 15; a. pl. 10.] and 22. E. 4. ad, og =. 22 
[37 b. pl. 22. and 21. H. 6. fl 23. (21. b. pl. 43-] and 286. pl. 41. 

22 H. 6. fol. 8. { 7.2. pl. &.] And there is a precedent accord- 

ingly in Libro Intration. fol. 239. b. and in 15. H. 6. in Stat- N. Fog 11 of . 
ham, title Error. And at length PER CURIAu, The plea 4 Burr. 9 85 


is not receivable if he do not come in in ward by return of 4961 
cepi corpus, 


Parker and Another againſt Tenant and Others. 


(26) JN debt by Parker and Gybſon againſt Tenant and 4. makes a bond to B. 
Others as adminiſtrators of one Tenant ; and they for the uſe of C. and put- 

RS a . ting it into C. hands in 
declared upon an obligation made by the inteſtate: defend- preſence of B. ſays « this 


ants denied the deed, upon which they were at iſſue. And 2 


at niſi prius in London this Term, in a ſpecial verdict it was [Benl.g2. pl. 140. 73 
. . . 5 . * ] K. et *. 1 . 
found, s. That the ſaid J. T. in his life-time cauſed the ſaid 1. =. 1 In. 


obligation to be written, and ſealed it; which writing was 79. b. Ow. 44. Br. 
Barre, 53. 2. E. 4. 2. 


made to the uſe and behoof of a woman named M Hagſtones, 36. H. 8. Br. 288. 
whom the ſaid J. Tenant intended to marry. And on the 
day of the folemnization of the marriage, and before the mar- 
riage, lie delivered it to the ſaid woman, ſaying theſe Engliih 
words, g. „ This will ſerve.” And immediately ſhe delivered 
it over to the ſaid obligee, Gyn then being preſent, without 


more words, Whether this ſhall be adjudged the deed of 9-H: 6. 3. 7. b. 35. 
AT. 6. 41. Af. 10. b. 


J. Tenant or not, the jury prayed the advice and diſcretion of 9. Co. 137. a. 14 Dy. 
the Court &c. and if &c. then damages &c. And in the end 186. pl. 2, | 
of tne Term the plaintiffs had judgment to recover by the [ Shep. Touch 5e, 56. 
whole Court upon good debate. And error was ſued in B. R. cp. 204. Dougl. 53, 


BA $4. note (17.)] 
where the opinion was the fame as above, 


A. makes a bond to B. and ſeals it, and throws it upon a table, and F. takes it, and 
brings debt; but he cannot recover becauſe the delivery is wanting. M. 28. EAZ. C. B. and 
adjudged E. 31. Elz. between Chamb erlaine and Staunton, [Co. Eliz. 122. Ow. 95. 1. Leon. 
140. Hug. Co. Lit. 36. a. note (60. 


— 


* — * 3 — — „ — 
— „ 
. 


. * 2 
* Warneford's Cafe. 193. a. 
In CR IA Wa Dok un. 


(27) MAN ſeiſed of lands in fee of the annual value of Tue k,n tenant in 


one hundred marks holden of the queen in capite e to defraud the 
e xccut. on 0: zool. on a 


by knight ſexvice, in the bth year of Edward b. made a feoff- judgment recovered a- 
Nun 3 ment 
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gainſt him made a feoff- ment in fee of it to A. B. and C. D. to the uſe of them and 
ND ET ne their heirs, upon condition, that if the feoffor, his heirs or 
ment of acl. On his aſſigns, ſhould pay or cauſe to be paid to the ſaid feoffees, their 
death the heir within f 
age ſhall not be in ward, heirs or aſſigns, twenty pounds, or ſhould obtain an acquit- 
unleſs covin to defeat tance thereof from them, that then immediately the ſaid feof- 
the king of the ward- ; 
ſhip be found. fees, their heirs and aſſigns, ſhould thereof enfeoff or make 
See 6. 10. Co. 76. 57. ſuch eſtate and intereſt of it to ſuch other perſons, their heirs 
3 b. 361. and aſſigns, in ſuch manner and form, and to ſuch uſes, be- 
stat. de Marlb. c. 6. 4. hoofs, and profits, as the ſaid feoffor or his heirs ſhould name, 
eo ron % 12 appoint, ordain, and limit; otherwiſe the ſaid feoffment, and 
on, 29. writing, and poſſeſſion, and ſeifin upon this delivered, to be 
for ever void and of no force in law. And afterwards the 
feoffor died, his heir within age. Whether the heir and the 
third part of the land ſhould be in ward, guære. And this 
(anten depends on the covin which ſhould be found by office, or &-. 
7 8 ng 2 . But KEILWAx thought that without any inquiry of the covin, 
Dier, 273. 293. 10. Co. the third part ſhall be in ward; becauſe the feoffment above 
47. 6. Co. 76 ſhall be intended within the article, for the advancement or 
preferment of the children of the deviſor &c. For he knew 
that the covin in this caſe was deviſed to defeat the execution 
of three hundred pounds damages in which the deviſor was 
condemned in B. R. at the ſuit of Lord Chandos lately de- 
ceaſed, and not to the intent to defraud the queen &c. of the 
ward; and fo the covin above does not extend to the queen, 
and then it is impoſſible to make the jury find the covin for 
the queen; but ure well thereof. But by the opinion of 
divers others the matter cannot ſerve the title of the queen 


without finding the feoffment to have been made by covin. 

Sg And about the 8th year of the preſent queen all the matter 

2. F. 3. B. N. S. 394 Above was found by office, and that there was no fraud or 
[Shep Touch. 65.] 


FWardſhip atoliſhed by covin to defraud the king, his heirs, or ſucceſſors, of the cuſ- 
12. Cas. 2. c. 24. tody of the body or land. Pet. 267. b. pl. 15. 


Defendant in replevin (28) H E avowant had a venire facias with a proviſo 
taking out 4 ware cum : 
proviſ may pray a deems ſerved; and whether he can pray a decem tales as 


alls as well as the plain- well as the plaintiff in an action may, was moved. And the 
tiff himſelf. i 

r prothonotaries doubted, but at length the requeſt was granted 
10. Co. 104. b. 15. 16. 


H. 7. 9. b. 14. 5. H. 5. by the Court, becauſe the firſt panel was arrayed and made at 
the 
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the ſuit of the avowant; and therefore the tales may be well = A. 4 H. 6. 22. b. 
granted. See of proceſs with a proviſo, poſt. fol. [215. a. pl. 5. ] 1 


Br. Venire Facias 18. 
and M. 14. [ Eliz. paſt.] fol. [ 318. pl. 10.] Br. Nifi Prius 40. 


[ 3. Bac. Ab. 246. and 
ſce the books cited in 


margin there, 2. Hawk. 


P. C. 574. 
— —ͥ—— - — 


Rythe, one &c. againſt Kempe. * [ 193. b. ] 


OTE, That Kempe, who was in execution in the The writ of mainprize 


Fleet at the ſuit of Rythe in treſpaſs this Term, = 3 * 


brought a writ of attaint returnable this Term; * and before Fleet ſuing an attaint 


. nj as well as to B. R. and 
the return thereof he brought a writ of mainpriſe out of the recognizance is ta- 


, ces of the nc P it him ken both to the king and 
chancery directed to the Juft es « f Bench to admit him 33 
to mainpriſe, to proſecute his attaint with effect, and to ren- Body, if &c. 


der his body to priſon, if & c. And becauſe no precedent was ¶ The record of this caſe 
to be found of ſuch a writ in the bench (although it was ER = 
common in B. R.) and alſo ſuch a writ directed to the Juſ- Dier, 192. b. 5. H. 7. 


tices to hold pleas before the king is in the Regifter [ 123. a.] x. * 1 


the Court was in doubt, whether the writ above ſhould be Hale's note (a). 
allowable or not. But at length good and ſufficient manu- . Nr 
captors being taken as well for our lady the queen as for the 4 w_ 525 BF. Beſs 
party, he was ſet at large by the Court. Yet afterwards, ſee 

the contrary E. 16. E. 3. 6. [ Fitz. Ab. Tit. Attaint, pl. 24.] 

and that it ſhall be commanded to the warden of the Fleet to 

have the priſoner in court every day pendente placito. And 

afterwards in the next, Term the parties agreed: and plaintiff 83 1 
in his attaint wiſhed to make a retraxit, and ſo he did; and fince the practice of 
the recognizance as to the party was diſcharged by acknow- 5 
ledgement of ſatisfaction; but for the recognizance as to the ing new trials. 3. Bl. 


queen, Curia adviſare voluit. Com. 405. 1. Bur. 393. 


(29) 


Eaft. 3 5. Fliz. B. R. [Coke's Ent. 246.] Note, that it was holden in the caſe of On#nell 
and Trufſel, that where the ſaid Trufſcl was attainted, and this notwithſtanding was put to 
anſwer to Onkxell in an action of debt in C. B. on a judgment there, and upon that brought 
error in B. R. and prayed that he might be bailed where he was in upon execution for the 
ſaid debt; all the Court held, that if the error be in any apparent error he ſhall be admitted 
to his bail, and the ſureties ſhall be bound if the judgment ſhall be affirmed to anſwer the 
debt, and not to deliver the body into execution; and fo by the clerks are all the prece- 
dents in the court. And GAWDY ſaid, that in the 4th and sth of this queen all the pre- 
cedents were altered, for before it was doubted, but then the law was reſolved as above: 
but where a man is in executior: upon a ſtatute merchant, and ſues an ardita querela, and 
upon that is bailed, his ſureties ſhall be bound to render his body to be impriſoned, as before 
it was. And this was agreed per totam Curiam. [3. Vin. Ab. 475. Stat. 16. & 17. Car. 2. 
C, 8, §. 3 1. Com. Dig. 373+] 


Nngy Gaſcoigne 


D 193. b.] 


Paſth. Ult. Rot. 83. 


The cervſcr of a ſta- 
tute ent offs the conu- 
ſee cf part of his land, 


and his ſon and ſon's 


wiſe fer jointure of the 
reſt ; the cor.uſee hav. 
ing ſucd execution on 
the Natute aga.nſt the 
ſor, his wife need not 
oin him in an audira 
erelu brought on ac- 
count of the feoffment. 
In aud'ta querela the 
plaiptiff ſnall not have 
coſts cr damages, though 
aſſeſſed by the jury, but 
ma releaſe them. 
TDBenl. 80. A. Benl. 11 
Mo 44. Del 43. S. C.] 
2 Rol. Ab. 470. 
3. Co. 12. b. 11. H. 7. 
4. a. Plow. 72. b. 48. 
. . . 13. H. . 
2 5. b. 22. a. B N. C. 
263. 441. 71. 28. H 6. 
$a. 48. F. . 32. 
Djer, 207 a. 331. Mo. 
5 2. Bulitr. I4- 


Pler, 339. b. 


48. E. 3. 24. b. 3. 12. 
h 6. 46. b. 24. E. 3. 30. 
B. Audità Cuerela 41. 


16. E. 3. Proces, 163. 
17 39. E. 3. 3. b. 30. b. 
22. H. 6. 56. a. 6. H. 7. 
36. B N. C. 293. Dy. 


894+ 4. 497. b. 439, b 
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10. 17. E 3. 19. h. 28. b. 
37. H. 6. 18. 5. 


Michaelmas Term, 2. and 3. Queen Elizabeth. 


Gaſcoigne againſt Whalley. 
(30) JW IEL FAM Goſ eigne knight was bound to 


Richard Fhalley in a ſtatute merchant acknow. 
ledged before the mayor of York in che 38th year cf H. 8. in 
one thouſand marks, at which time he was ſeiſed of divers 
manors in the county of York; and being fo ſeiſed, aſter- 
wards enfeoffed of parcel thereof the faid conuſee, and of 
part of the refidue he made a gift in tail to Milliam Gaſcoigne 
(his eldeſt ſon as it ſeems), ad to one Beatrice his wife in 
tail, and of the reſidue he conveyed eſtate to himſelf for life, 
remainder to the ſaid # G. And afterwards Whalley ſued 
execution againſt the ſaid William the fon, and procured an 
extent, and delivery of his lands aforeſaid in the bench in 
execution for the ſaid debt. And in Hilary Term laſt, s. 
upon the gth day of February, the ſaid William the fon in his 
own name, without {peaking of his wife, ſued in the chan- 
cery an aud.ta querela directed to the Juſtices of the Bench 
comprehending the matter above; and in the concluſion of the 
writ it was commanded the Juſtices, that having heard the 
complaint afureſaid of the plaintiff in this ſuit, and having 
called before them the parties aforeſaid, and having heard 
their reaſons on both ſides, they ſhould cauſe tu be done due 
ſpeedy and complete juſtice to the ſaid plaintiff in the pre- 
miſes, as of right, and according to the law and cuſtum of the 
realm of England, ought to be done; te/tea gih February as 
above. And thereypon the ſaid plaintiff came into the bench 
in his proper perſon on the 12th day of February above, and 
faid that the ſaid conuſor made the feoffment and grants above, 
and that by reaſon of the ſaid feofiment to the conuſee he 
ought net to have execution. (31) And upon this it was 
commanded to the ſheriffs of London, that they ſhould cauſe 
to come into the bench in fifteen days of Faſter the aforeſaid 
I halley to anſwer upon the premiſes, and further to do what 
the Court &c. and in the mean time to fuperſede from all 
execution, by pretence of the recognizance aforeſaid, by any 
writ to the ſaid * ſheriffs directed &c. without giving any 
day to the plaintiff, Note this, and guœre to what intent the 
ſuperſedeas was compriſed in the venire facias, for the body or 
goods of the plaintiff cannot be damnified, and no lands which 


were in the ſeiſin or poſſeſſion of the plaintiff did lie in London, 


but only in the cqunty of York; and alſo quare for what 
| | reaſon 
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reaſon the writ of venire facias was awarded in London againſt — 1 58. WO 
Whalley ex officio curiæ, for no requeſt was made by the plain- Seat, March. 42 9 
tiff. And at xv. Paſch. the def endant (being warned) came; 

and without praying any cyer of the writ, or new declaration 

made by the plaintiif, pleaded immediately, “ That he, by rea- 

« jon of any thing in the aforeſaid writ alleged, ought not to be 

« hindered from his execution aforeſaid of the tenements afore- 

« (aid, becauſe not admitthng any thing in the ſaid writ con- 

© tained to be true, for plea he ſays, th t the ſaid conuſor did 

« not enfeoff him the ſaid defendant of the aforeſaid tenements 

« fe prout Wc. and of this he puts himſelf upon the country, 

« and the ſaid plaintiff does ſo likewiſe Sc, Therefore let 

« twelve c.“ Note, this pleading above is not formal as it 

ſeems to me, but he ought to have alleged that all the manors 

above deſcended to the plaintiff as ſon and heir, or ly purchaſe 

came to the p ant ff, without this that the ſaid conujor enfeoffed 

the ſaid defendant, prout &c, And the plaintiff ought to re- 

ply to this &c. (32) And afterwards by niſi prius the iſſue Br. Damages, 38. 123. 
was found againſt MHalley, and with the plaintiff, and da- 3 
mages and caſts alſo aſſeſſed, although by the opinion of 4. E. 3. 1. 8 
the Court no damages or coſts are; recoverable in this ſort *“. F. 4 8. 

of action. And therefore it is conſidered that the ſaid de- Reg. 264. 

fendant ſhould have no further execution againſt the afore- 
ſad plaintiff of the tenements aforeſaid, or any parcel thereof, 
but that the ſaid defendant of all execution thereof by pre- 
tence of the recognizance aforeſaid ſhould wholly be hindered 
and precluded, and that the ſaid tenements of the ſaid exe- 
cution ſhould be wholly exonerated &c. no reſpect being had 
to the taxation of damages aforeſaid. And note it was holden 


[ Gilbert Exec. 142. a} 
Crompt. Pract. 444] 


3. N. 3. 3. 3. H. 2. 1. 


by the Court, that the not naming of the wife above is not 48. E. 3. 13. 


prejudicial to the Plaintiff. And aiterwards in the next Term t vn 48 306 307% 
Ahalley ſued a writ of error. | 


Eaſt. 38. Fliz.C B. Two conuſors; their ſeveral lands are put in execution; they cannot 


. © 


join (if there be cauſe) in an ardita querela: aliter, if they had been jointenants of the 
land. Worley v. Cbar noc. | Cro. Eliz, 473. Oro. 106.] 


—— — — . — 11 
1 —_ 


Merricke's Caſe, 
(33) ICHARD Sampſon late biſhop of Coventry and Quare impedir muſt be 


TOO . brought in the coun 
Litchfield was patron of two prebends within his — — — Kern 


cathedral church of Litch feld, called Fr eaford aud Collwich; church is, though the 
and 


[ 194+ a. J 


advowſon itſelf be in 
another county. 

In gue. imp. though the 
biſhop who is patron 
die pending the writ, 
plaintiff may ſtill have 
judgment, and the writ 
to remove the clerk in 
poſſeſſion directed to 
the ſucceeding biſhop or 
to the metropoLtan. 


43. E. 3. 33. b. 7. Co.3. 
21. E. 3. 5. 


[ 194. b. 


15. E. 3. R. 32 5. 40. E. 
3-7. Plow. 52 6. vel 529. 
Br. Lie w. 24. 


Dier, 160. a. 135. 2. 6. 
7. Co. 51. 26. b. 9. 11. 
22. H. 6. 30. 43. 27. b. 
7. H. 4 2. 4. 3. 9. 17. 
H. 6. 57. a. 63. 13. 2). 
H. 8. 13 26. D. 6. 7. 
39. E. 3. 149. 364. 15. 
Plow. 84 21. R. z. Bre. 
935. Old N. B. 26. 10. 
Co. 118. D. 77. 188. b. 
241. 328. 3. Bulſtr. 176. 
[ Hard. 123. ] 
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and he granted the firſt and next advowſon of either of them 
which ſhould firſt happen to be vacant to another; and the 
dean and chapter confirmed the grant. And afterwards the 
prebend of Freaford became vacant firſt by the death of one 
Blyth. And the laſt biſhop, 3. Ralph Baync, made a collation 
of it to one Merricte now prebendary there; and afterwatds 
within the ſix months the grantee brought his quare impedit 
againſt the ſaid Ralph and Merricke, and the writ was brought 
in the county of the city of Litchfield, within which it was 
ſuppoſed the cathedral church was. And this was on ac- 
count of the opinion of the Court, viz. * that it ought to be 
brought in the county where the cathedral church is of which 
he 1s prebendary, and not in the county where the body of 
the prebend is, according to 21. E. 3. [F. a. pl. 13. ] of the 
prebend of Horton in the county of Glouceſter, which is a 
prebend in the cathedral church of Sarum. And iſſue was 
Joined in the caſe above upon a plea in abatement of the writ, 
becauſe the cathedral church of L:it-hfeld was within the 
county of Stafford and not within the county of the City of 
Litchfield; and it was found for the plaintiff, s. that it was 
within the county of the city of L.; and that it firſt began 
to be void two years paſt in September laſt; and the plenarty 
of AMerricke of the collation of the late biſhop Baine, and 


that the grare impedit was brought within the fix months, 


and the value of the prebend by the year at twenty pounds, 
And note, the biſhop who was patron died pending the writ. 
And at length the plaintiff had judgment to recover the pre- 
ſentment, and damages at ten pounds only, and an amoveas 
of Merricke, and a writ to the preſent biſhop or metropoli- 
tan at the requrit of the plaintiff to be directed, 


Trin. 35, Fliz. B. R. Rot. 508. Sr Richard Pipes Caſe, Quare impedit againſt patron, 
arſon, and ordinary; the patron died; and yet judgment is given againſt all. But it was 
held to be error, Gro. Flix. 325 


Paſch. 1. Reg. Hl. 
Rot. 551. 


A verdict being given 
on on: iſſue for the 
plaintiff, on another for 
the deicndant, the de- 
fendant may enter judg- 
ment on that found tor 
him, though the plain- 
tiff w.ll not on vs, 


— — — 


Forteſcue et AV again Maynard et AV, 


(34) | N treſpaſs ſuppoſed in two things, the defendant to 
one pleaded not guilty, and for the other juſtified : 

upon which pleas they were at iſſue ; and by niſi prius at the 
laſt aſſizes the iſſue of not guilty was found for the plaintiff, 
and damages aſſeſſed upon it; and the other iſſue was found 
for 
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for the defendant. And now at this Term the defendant came 
and prayed judgment againſt the plaintiff, although the plain- 
tiff did not pray judgment of his iſſue againſt the defendant. 
And by the opinion of the Court he ſhall well have it; and 
although the defendant for whom the verdict paſſed will not 
pray judgment, yet the plaintiff may pray it to attaint the 
verdia. And fo it was done in attaint + Wibarne v. Rayne 
t a, Hil. 5. & 6. Edu. 6. Rot. 121. where the firſt iſſue 
was entered Zaft. 5. and Rot. 527. 


— 


Hilary Term, 
3. Queen Elizabeth. 


Kempe againſt Makewilliams. 


(35) QUEEN AAN reciting in her patent a grant of 

the cuſtody of the caſtle and other the premiſes, 
but not naming expreſsly any office of conſtableſhip &c. 
made by her father in the thirty-third year of his reign to the 
late * Lord Darcy by the name of Sir T. D. knight, when in 
fact the patent was made in the thirty-ſecond year, and con- 
cluded the recital with © prout in the ſaid letters more fully 
« appears,” adding theſe words: «© And becauſe all and ſin- 
« gular the premiſes are now in our hands and at our diſpoſal 
« by forfeiture or ſurrender theresf by the ſaid Lord Darcy 


© made, know that we &c. of our ſpecial grace, certain know- 


« ledge, and mere motion, in conſideration of the good and faith- 
& ful ſervice Sc. by Kempe Cc. grant the cuſtody of the pre- 
« miſcs”” (not naming it an office) © for the term of his life, 
' And the premiſes were en- 
joyed by Kempe five years quietly during the life of Lord 
Darcy and the ſaid queen; after whoſe death the preſent 
queen granted the ſaid premiſes as above to Makew:lliams, 
who hath entered upon Kempe, and holden courts at the ſaid 
hundred; and this entry was put in a replevin to be a diſſeiſin 
to Kempe of certain lands parcel of the premiſes, where the 


beaſts 


« without any rendering Sc. 


[ 194+ b.] 


And where the defen- 
dant will not prav judg- 
ment on a verdict found 
for him, plaintiff may 
againſt himſelf for the 
purpoſe of attainting the 
Jury. | 

[Co. Ent. 655 b. S. C.] 
2. Saurd. 253. 254. 2. 
Keb. 535. 1. R. 3. 4. 
2. E. 4. 10. 5. H. 7. 23. 
21. Aſſ. 16. 12. 35. H. 6. 
9.44. Fitz. 107. g. Dier, 
260. a. 312. a. 326. a. 
R. 217. 2. Ro. Ab. 97. 
[See the books in 14. 
Vin. 583, 584. and Palm. 
281. ] 


—_— 
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The queen in a grant Cf 
an office recited a ſur- 
render made to her of a 
former grant ** dated 33. 
« H 8.” when in fact 
the grant was dated 32. 
H. 8. this miſrecital vi- 
tiates the grant, and is 
not aided by 4. & 5. P. 
M. e. 1. 

Surrender of a patent 
office without its being 
recorded during the life 
of the officer who took 
the ſurrender, or the pa- 
tent cancelled, or a va- 
cat entered on the en- 
rollment, is void. 


Co. Lit. 46. b. Roll, 
Cont. 71. 359. Dier, 
116. b. 198. B. N. C. 
264. 1. Inſt. 46. b. 
Contin 356. 
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3. H. 6. 39. a. Br. Chal. 
lenge, 9 
Supra, 17 v. 8. 


[Co. Lit. 157. a. Aleyn. 
29. Bul. N.. Pr.. 306. } 


7. H 8. Kell. 774. 10. 
Co. 67. b. 2. El. 176. a. 


179. 167. 


Surrender of a ſormer 
patent aſter the date of 
a ſccond which was 
to commence from the 
date, will not make the 


fecond patent good. 


Dier, 2 54, 255. 355. 


Dy. 129. 5. 
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beaſts of the tenants of Kempe were diſtrained by the bailiff 
of Makewilliams ; and divers cf the hundred who owed ſuit to 
the ſaid court were on the jury, and challenged by Kempe as 
within the diſtreſs of Makewilligms at the time of the dif. 
ſeiſin: but whether the challenge to them in this caſe was 
good or not, the Court was of divers opinions. But at laſt 
it appeared, by examination upon a vor» dire, that the ſaid 


jurors never made their fuit to the ſaid court, and for this 


clearly they were ſworn. 
And for proof of diſſeiſin Kempe gave in evidence a ſur- 
render made by Lord Darcy of his letters patent before Sir 


Nicholas Hare, then Maſter of the Rolls; but this ſurrender. 


was not recorded by him, nor the patent cancelled, or a vacat 
of it made upon the enrollment, and no time certain when 
the ſurrender was made, for if it was after the date of the pa- 
tent of Kempe, it cannot be good to make the patent of Kempe 
perfect. (36) And it was a doubt, whether ſuch ſurrender 
as above without recording it till after the death of the faid 
Maſter of the Rolls was good in law, or not. And Dyer 
and WESTON thought not; and LRD CATLYNE and Lorp 


SAUNDERS agreed to this, but A. BROWNE e contra. And 


further, the ſaid inſufficiency of the recital above, and the 
uncertainty by what means the ſaid patent of Lord Darcy 
was void, were given in evidence to prove no diſſeiſin ta 
have been by Makew:ll:ams, becauſe for offices the ſtatute 
made in the time of queen Mary [4.&5 P. & M. c. 1.} 
for miſrecitals &c. does not help, but they are excepted, and 
ſo patents of offices remain as they were at common Jaw. 
And the truth of the caſe above was, that the cuſtody of the 
caſtle of Celcheſer above was an office of conſtableſhip of the 
ſaid caſtle, although there was not a word of this in the pa- 
tent; therefore &c. And at length the jury gave a private 
verdict * againſt Kempe, s. that he was not diſieiſed &c. for 
by their conſcience and knowledge the patent of Lord Darcy 
was not ſurrendered at any time, nor to any perfor, norwith- 
ſtanding it was agreed before the commiſſionexs appointed to 
compound with the queen Muy for his fence perpetrated 
againſt her in the beginning of her reign; and alſo he was 
bound by recognizance in one thouſand pounds to do it &c. 
And at length the plaintiff, s. Kerpe's ſervant, was non- 
ſured, 


PR EO o 


Hilary Term, 3. Queen Elizabeth. 


Sir Gilbert Debenham and Another againſt Bateman. 


MORANDUM, That Sir Gilbert Debenham 
and Sir J. Wingfield, knights, brought an action 

upon the caſe by writ in B. R. againſt one Bateman of F. in 
the county of Suffolk, gent. for turning a water- courſe from 
2 mill of the plaintiffs, whereby the water was hindered from 
running to the mill, to the damage of plaintiffs &c. The at- 
torney of the defendant pleaded, after an imparlance, nn 
ſum informatus, whereby the plaintiffs remained undefended ; 
whereupon the ſaid plaintiffs ought to recover their damages 
by reaſon of the premiſes : but becauſe it is not known what 
damages &c. a writ to enquire of the damages was awarded 


(37) 


returnable the Term next following, at which Term it does 
not appear of record that any writ was ſerved or returned, 
or any other judgment given than is above ſpecihed ; and yet 
a capies ad ſatisfaciendum for eight pounds damages was 


[ 194. b.] 


If defendant be out- 
lawed upon a ca. ja. 
where no capias lies in 
proceſs, he may have 
error in the ſame court 
where the judgment 
was given. But where 
the error is the defaut 
of the court itſelf, as the 
want of a continuance, 
error caram bi does 
not lie. 


14. H. 8. 31. 21. H. 7. 
35. 22. H. 6 14. Plow. 
467. Dy. 248 1. RC. 
Ab. 746. 44. E. 3. 5. b. 


awarded againſt the defendant, and an exigent upon that 


returned] “ thrice exacted, and that he did not appear, and 


« that no county court was holden more bettucen the receipt of 


« the writ and the return of the ſame, en account of the 
« hhortneſs of the time.” (38) And upon this another exigent 
was awarded with an allec* com. and two other exactions 
were made upon that, and he did not appear; upon which 
by the judgment of the coroner he was outlawed, and the 
outlawry returned into B. R. And afterwards the defendant 
came in gratis, and rendered himfelt to the Marſhalſea, to 
which he was committed: and immediately, without any 
writ of error brought by him, he made a general ſuggeſtion 
to the Court, that in the record and proceſs aforcſaid mani- 
teſt errors had intervened, without ſhewing what in certain 
(note this), and prayed a ſeire facias againft the plaintifis 
returnable two Terms afterwards ad audic:d* es, att 
had it (note this); and he was let ro mainprize to four, aud 
ute the writ 
of error with effect, and to pay tie condemnation if &. ar to 


each mainpernor bound in eight pounds to proſe 


render his body to priſon again. And in the mean time, 5. 
in the next Term following, he ſued a writ of ercor, as 
well in the judgment &c. as in the proclamation and proceſs 


of the outlawry, qua ram 19675 ref“; and at the day of the 


ſeire facias returned ſerved the: parties appearce, and the 


w__ - + 4 
neee 


* 6 


Dy. 223. b. 


[ 4 Term Rep. $22, 
529 4 


40. Aſſ. 36. Dier, 17 5. b. 
172. b. 16. H. 7. 2. a. 
11. H. 6. 38. d. . 
El. 364. b. Pitz. 21. a. 
20. b. 40. 42. 43. i 3 
25. 11. 11. Flow. 225. 
10. 11. 19. H. 7.21. 25. 
ea. 9. 22. H. 6. 23. K 
R. a. F. Exccut', 59S. 
Dicr, 102. 
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plaintiff in proper perſon aſſigned the errors ſpecially. And 


firſt he aſſigned error in the proceſs and proclamation of the 
outlawry, becauſe no proceſs of outlawry lies in the original 


[ 3- Bac. Ab. 749.] Writ and plea aforeſaid; and then the capias ad ſatisfaciendum 


was * erroneous, and the outlawry upon it; for in this action 
upon the caſe an elegit or fiert facias would lie. (39) And 
11. Co. 6. . 
alſo he aſſigned a diſcontinuance in the firſt plea, s. becauſe 
[ 196. a.] no day was given to the ſaid plaintiffs when the writ of in- 
27. H. 8. 15.2. 35. H. 6. quiry of damages iflued. (Pure whether there ſhould be 
17. F. N.B. ar. b. 7. one.) But it appears above that no writ was returned of 
H. 6. 28. F. Error, 16. : 
Dier, 123. 230.b. 201.a, damages &c. And it was demurred in law whether the writ 
of error lies upon this laſt error, becauſe the Juſtices there 
cannot correct their own judgment; but the party has his 
remedy by parliament (a) only. And ſo upon good adviſe- 
ment as to this, the writ was abated and vacated. But for the 
other error in the awarding of the proceſs above, and of the 
proclamation of the aforeſaid outlawry, which. was done be- 
fore the coroners, the writ was maintained, and the outlawry 
for this reverſed, and the party reſtored to the cominon law, 


and to all that which by it he loſt : which note well. 


Li. Crompt. Pract. 343. ] 


2. E. 3. 1. a. 
[ 5. Com. Dig. 286, ] 


(39) Error upon a judgment given in Shrewſbury court upon default. The firſt error | 


was, That upon the writ of inquiry of damages no day was given to the parties. 2dly, At 
the day of the return of the writ of inquiry of damages it was entered, © the proceſs being 
% continued the jurv is put in reſpite;”” which is on account of thoſe juries which are + im- 
panelled to try an iffuc, and not an inqueſt of office, as a writ of inquiry of damages; 
wherefore it ſhail be returned, that“ f zs executed,” or that ** zt is not exceuted; ideo 
« VICCCOMES 0 t, breve ;* and there is no other form of entry. And for theſe cauſes 
the judgment was reverted, 

Sce the cafe of aux v. Paiton in the Upper Bench in Tria. Term, 1650. fol. 1. [ Seyl. 
216—2 18. 2. (n. Prac. 294. | 


_—_— 


—— —„ 6 


(a) It was not till the 27. Elig. that error | rors in fact. 2. Crom. Prac. 38 5, 386. 
lay to the exchcquer chamber from B. R. 


and that ſtatute, c. 5. did not extend to er- + Orig. in parol. 


————— .  — — — 


A. purchaſes lands hold- Sir Robert Catlyne's Caſe. 
en in capite to him and (40) R ROBERT CATLYNE, Chief Tuſtice, had pur- 


GL AT bing or Yo chaſed land holden of the queen in capite to him 
rs eee, and his wife, and to the heirs of the ſaid Sir Robert; and the 
Mar nr 3 : queen pardoned him all treſpaſſes and oifences for whatſoever 
tion, though the wiſe alienation made to him, without ſpeaking of the wife ; and 
A named in the his was the general pardon at the coronation. Note, Whe- 
Jenk.Cent. 5. c.77. S. C. ther this pardon of this alienation made to him and his wife 
Br. Parliament, 43. 2. as abcye ſhall diſcharge the fine for the alienation, was much 
44 H. 7 5 3 wg. doubted in the exchequer. And afterwards, 3. in Michael- 


mas 


[ 196. a.] 


nas Term in the third year of queen Elizabeth, upon great Plow. 334. 11. H. 7. 


$ 4. b. 14. 21. 24. H. 6. 
deliberation upon the Judges and Serjeants and the queen's 26. 46. 30. 22. E. 4. 8. 


Attorney, he was diſcharged, and the pardon allowed by the "uy r 


Barons of the Exchequer (a). P. 31 


Hilary Term, 3. Queen Elizabeth. 


. 


(a) Theſe fines for alice nations are taken | c. 24. 
away along with Knight - ſer vice by 12. Car. 2. 


————— . — — — 
M. 2. & 3. Reg. Eliz. 


Rainsford againſt Smith. Rot. 828. 
5's 3 . The obligor of a bond 
(41) THE condition of an obligation was, that © if the "toned for the poy- 


« within bounden R. Smith pay or cauſe to be mert of all fums fo, wobich 


GE A. ftards bound by deed 
« paid to the within named V. Raynsford or to T. H. all ,, 7 is an! from 


« ſuch ſumme or ſummes of mony as T. S. draper of C. de- pleading that A. was ne 


. bound b deed 
« ceaſed flandeth bounden by his deed obligatory unto the ſaid =y" Sas 


« T, H. and E. P. of and for the behoufe of the children of 6. Co. 30. 36. Br. A- 


« W. S. and T. Q: according to the will of &c. that then, &c.“ 2 8 2 ep 
which being read &c. defendant pleaded actis non, becauſe 37. H 6. 38. 19. f. a. 


he ſays that the ſaid 7. Smith never was bound by any wo 33 3 


writing obligatory of his to the aforeſaid T. H. and E. P. of 7. a. Dier, 183. 39. 


and for the behoof of the children of V. S. and T. 2, and . 


this &c. And to this plea the plaintiff demurred: and by 29: & 31. a. 49. E. 3. 


8 15. Mo. 23. 1. Rol. 
the opinion of the Court this is no bar, becauſe he ſhall be Ab. 872, 873. 


(41) Mich. 38. Eliz. B. R. ꝙ In Williams' caſe, this matter was reſolved according to 
this Book; and ꝙ 18. Elix. where the bond was to proſecute an information in B. R. againſt 
ſuch a perſon, the detendant ſaid there was no ſuch information, and plaintiff had judg- 
ment, 

Mich. 18. Eliz. B. R. ꝙ Corrants' caſe. In debt, the condition of the obligation was, 
if the defendant ſhould ſuffer the plaintiff to enjoy his right in ſuch a land; defendant 
pleaded that plaintift had no right; Ask, for the plaintiff, demurred ; and the Court 
thought it a good plea, and that ASH was raſh. And Wray ſaid, that one Raus EV, who 
was a learned man, loſt his credit for haſty demurrers ; but if it had been“ whereas the 
« obligee had right,” it would have been otherwiſe. 

19. El. Com. Baron Tanficld's Rep. 51. I am bound in an obligation to releaſe to one all 
the right I bave in MV. acre. I may ſay that I have no right: otherwiſe would it have been, 
had it been to rcleaſe tbe right that I have for life in W. acre. 

Hil. 4. Jac. Þ Wren v. ſuttell. In debt on bond of twenty pounds, the condition of which 
was, if the obligce may fetch and carry all ſuch parts of marle as he eg of right to have 
in a marle- pit called Sc. that then the obligation ſhould be void; defcndant pleaded, that 
the obligce had not, nor of rig bt ought to have any marle there; and it was adjidged, four 
Judges only in court, that it was a good plea, and that the recital is not an eſtoppel ; but 
otherwiſe if the condition had been ſpecial, as here in Dyer. 

Between Paramour and Deering, in 37. Eliz. | Mo. 420] it was ruled, That where the 
condition of a bond was to perform all legacies that J. S. has d:wiſed by bis will, there it is 
no plca to ſay ** that be bas . 40 no legacies;”” but it would have been otherwiſe, if the 
condition had been to perform all legacies that he al dewiſe by his will (a). 


SIR Eaſt. 


(a) In Moor this was held to be good, but | they are all collected, with many others. 
that he ſhould be eſtopped to ſay that J. S.] See alſo 1. Str. 610. 5. Burr. 2740. 2. Black. 
did not make a will. Tue ſeveral caſes in | Rep. 1152. 1. Term Rep. 701. 2. Term Rep. 
this note, which are a little confuſed in the! 169. 3. Term Rep. 433. 441. 2. Br, Caf. in 
original, are corrected from 3. Danv. 4 Ch. 248. 4. Bac. 26. 107, 108. 


269, 270. & 10. Fin. Ab. 466. 468. where 
eſtopped 


[ 196. a.] Hilary Term, 3. Queen Elizabeth, 


cſtopped from denying the ſpecial matter, which is matter in 


writing, and not naked matter of fact: and ioit was ad- 
judged &c, 


Eaft. 38. EI. B. R. but entered 35. El. Rot. 66. Strozd v. Willis, I Mo. aot. Cri. Elis, 
362. Upon error in C. B. S. granted all ſuch land as be bolds in D. for his life, and made 
an obiigation &c. and it was holden that he is not eſtopped, but that he may ſay © ha be 
«© bas no land in D. Sey's Lib. pl. 206. 309. 

Eaft. 42. EI. B. R. Willpwbhy v. Brooke, ( Cro. Eli. 756. ] Debt on bond, the condition 
was, that whereas A. bad commenced certain ſuits in B. R. againſt B. that if B. without delay 
thould appear by attorney, and make anſwer to the actions and declarations &c. Defendant 
Pleaded that B. appeared, and was ready to anſwer, but that ““ tben there were no aftiont 
depending.” Per Cur", It is no plea, but he ſhall be eſtopped. 

Eaft. 2. Car. B. R. | Ney, 79. Latch. 125 | between Germ/n and Bandall. The dif. 
ference agreed where a thing is recited in general words and where in particular. 


— — 


* [ 196. b.] #* Harwood et AI, Executors of J. Colbourne, 
H. 2 Reg. El. Rot. 973. againſi Lee. 
Whether the cuſtom of (42) A CITIZEN of London is indebted to a foreigner on 


foreign attachment in ; 3 

the — ot London holds bond, and the obligee is indebted back to the ſame 
between a citizen and qehtor on ſimple contract, and the obligee makes his exe- 
a foreigner. f f 

Co.Ent. 140. b. pl ac. ] Cutors and dies. The obligor, by the cuſtom of Landon, 
l ſhall have an action of debt againſt the executors of the ob- 
67 a. 30. b. 1. 4 ligee in L. upon his oath that that is a due and true debt 
2 by. of 5. Co. that the teſtator owed to him in his life- time; and upon a nihil 
80. Reg 53% 5 H 7. returned, nec eff inventus, he may make attachment of the 


10. Hob. 86. I. 41. . * f . . 
11. H. 7. 21. . debt which he detains from the executors of his obligee for 


his own debt upon four defaults recorded according to the 
[ 3. Wilf. zoo, Lex Lon- 2 
dinenſis, 126. Doug). Cuſtom of foreign attachment, and ſurety found by mainprize, 
379. that if the executors within a year and a day cannot diſprove 
the debt, or reverſe the judgment, &c. he ſhall be diſcharged 
of ſo much of the debt which he owes by the bond. Quære 
well, whether the cuſtom (although it is confirmed by the 
authority of parliament generally among other cuſtoms of the 
[ Cotton*s Records, 165, city in the 7th year of Ric. 2.) be good and legal, or not; 


166. 288, 289. 294.] and whether it holds place as well among forei;zners as citi- 
3. Cro. 353. 

2. Show. 372. 507. ; ; 
— 26. Comb. 109. parent defects were noted in the plza ; and one eſpecially, 9. 


But ſee 3 Lev. 23. ] becauſe whereas it was alledged, that the cuſtom was, that 


zens &c. becauſe it was demuired to in law; and divers ap- 


Trin. 18. El. C. Ward. in Lib. D:cret. bid. ful. $13 4% George Chamber was bound to Paul 
Greſtum for payment of cne hu! dred pour ds, n the lat! P was Found to the ſaid C. 


in two hundred pounds, which bonds were beth Fwricued and the ſaid G. in London made 


2ttc:hmenrt of the debt of one hundred pe unds in lis cen hands for the aforeſaid debr of 
P. G. and had judgment upon it accordingly, and after v ards athgned this bond to the 
queen; Which was in debt ccc. [C. Elz. 4. 1. XC. Ads 554. ace; & Privileg. Loud; 
263. | 

: the 


Hilary Term, $3. Queen Elizabeth. 


the debt ſhould be affirmed by the oath of the party in the 
rourt of Guildhall, this was pleaded to be made in the court of 
the ſheriffin the Comptes, where the plaint was firſt affirmed and 
levied, and where judg nent was given, nich judgment alſo 
was, that plaintiff ſhould have execution of the debt attached 
in his own hands, without any judgment that he ſhould re- 
cover the debt &c. At length the parties agreed by the 
means and at the requeit-of the recorder and counſel of the 
city aforeſaid. A like matter ia EA. 7. El:z, Rot. 1540. 
[ Co. Ent. 142. a.] between Marſhal and Wilkinſon, & H. 8. 


fel. [247. a. pl. 73.] & H. + 18. Not. & M. + 18. fol. be- 


tween Makeworth and Browne in the county of Nettingham, 
where for not averring the finding of pledges according to 
the cuſtom the plea was inſufficient. 


[ t96. b. ] | 


1. Ro. 556. 


5. Co. 83 a, 


43. Elix. iu C. B. It was ſaid for law per Curia n, that a than by the cuſtom of London 
cannot attach a debt in his geen hands, for that which is in- his own hands cannot be 1aid 
attached: and it was allo ſaid that the cuſtom is good oaly between Citizens, and does not 


extend to ſtrangers. 


Sir G. Speake, Knight, againſt Hungerforde. 


(43) IF a man bail a ſum of money as a gift or loan to one 
A. B. to deliver over to the donee or borrower, and 
de deliver it accordingly; and yet attzrwards A B. be im- 
pleaded as receiver for an account by the bailor, and he plead 
ungues fon receiver c. he ſhall not give this matter above 
in evidence, nor {hall the verdi 2 have rezard to it, becauſ- 
he ought to have pleaded the ſo2ctal ma ter; for once he was 
co.ditionally accouata de, nunely, if he had not d livered 
over the ſum. And allo he cannot plead it in diſcharge be 
fore auditors ; and this by divers And this caie was by 
niſi pr ius before me this Verm in Gu:lahall, London, between 


George Epeake, knight, and Hangerforde. 


O0 Eaſter 


Ne wrques ſen ruciocy is 


a bad plea, in account, 
by the bailor, tor mom: 
del. vered to the deicu- 
dant to ba. l over, wh. ch 
he has done, for he cult 
Flead :t ſpecually; det 
he cannot plead it be- 
tore auditors. 

[ Cro. Car. 116. . 
Wut. 1C3. 1. 0 
D. g. A-conpt. (E. C., 
(E. 21.) and lee 2. Pf. 
Cal. n Cn. 335. Zee 
al:v Bul. Ni rr. 120. | 
19. H. 6. 3. 1. Rel. Ak. 
122 (M.) 1. 2. 24 '22 ) 
2 t. H. 7. 34. Dier, 2. a. 
12. H. 4. 10.4 41. E. 3. 
31 22 H 6. 49. 5. 12. 
4 „„ . 33. H--$; 
. . . $I „ 
16. b. 16. . 3. . 
cuunt, 53. 2. Ro. Av. 
$653. 8% 354 432 


Eaſter 'Term, 
3. Queen Elizabeth. 


Lord Dacres againſt Laſſells. 


Where the king's dobtor (44) E M. That in Michaelmas Term laſt vaſt a capias 


taken in exccution for . . 
debt in B. R. is Co ad ſatisfaciendum for three hundred and twelve 
y 3 3 


up into the exchequer pounds recovered in B. R. by Lord Dacres againſt Laſſells 


by prerogative writ . : ; , 
ted "oder to the arreſt, was awarded out of the ſaid court directed to the ſheriffs of 


and committed to the London returnable in the ſame bench, by virtue of which he 
Fleet in execut:on for 


both debts; B. R. hav- Was arreſted ; and before the day of the return there came a 


ing him brought up by . . 2 
ren of prerogative out of the exchequer, reciting a debt of 


him. one hundred pounds due to. the queen by Laſ/e!ls, and in the 
[ 16. Vin. Ab. 515.) fame writ a habeas corpus cum cauſa of the caption and de- 
2. Rol. Ab. 158. tention was awarded to the ſaid fherifts of London, which 
Do * writ bore tee one day before the arreſt, and was returnable | : 


before the day of the return of the ſaid capias ad ſatisfacien- 

dum; at which day the ſheriffs brought the body into the 

exchequer, and ſhewed the cauſe of the ſaid arreſt and de- 

41. E. 3. Execution, taincr, to have the body ad ſatisſaciendum in B. R. at the 
— * — ſaid day of the return there by virtue of the aforeſaid writ. 
; And in the exchequer Lafells was charged with the debt to 
7. H. 6. 42. a. Dy. the queen, and could not deny it; and upon that at the 
* requeſt of CAR us {counſel for Lord Dacres) the Court 
awarded that Zafſells ſhould be committed to the Fleet to 

remain there in execution for both debts, and the ſherikFs of 

Dy. 152. a. 245. b. 297. London diſcharged of the body. And fo he was in the Fleet 
* until a habeas cor us was directed to the warden of the Fl-<t 
24. 29. E. 3. 46. 13. Out of B. R. cum cauſa, And there, at the Cay of the return, 


n. the warden brought the body, and ſhewed all this matter in 


{ Barnes, 223. Salk. 
350. Ld. Raym. 789. 
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his return as above; and from thence Laſſells was re-com- 


. 2. H. H. P. C. 145. ] mitted to the Fleet, there to remain in execution until the 
u k: ſaid Laſſells as well the ſaid debt to our lady the queen, as 
„ the ſaid three hundred and twelve pounds to the {aid Lord 


— boos 
1 — 


* [ 197. b ] Dacres ſhould fully ſatisfy &c. * And this is abſtracted 
from a «opy of the record which is entered in the excheguer 
in .32chaciinas Term lait, Rot. 150. 


Ilunt 


Eaſter Term, 3. Queen Elizabeth. 8197. b. ] 


Hunt againſt Coffin. 


(45) JN Trinity Term 10. [H. 8. ] a ſcire facias was award- Sure facias by the firſt 
ed to the ſheriff of Middleſex at the ſuit of one — p27 2752 
Hunt, the patentee of the ſaid king of a parkerſhip and fice of parkerſhip. 


herbage of the park of Combe Martine in the county of [ Jenk. W pl. 56.1 
Devon, againſt William Coffin, who was alſo a patentee of the 2 5 * 
fame king of the fame park &c. by a later patent; wherein 6. E. 4.9. 

. . . 6. Car. Cro. 198. 
the former patent of H. was fully recited in the writ, and 310. 449. 
that he was amoved and expelled by Czffin by colour of the 
faid laſt patent, of which he made only a ſlight mention, un- 
juſtly, to the damage &c. without any cauſe expreſſed to have 
the patent revoked and annulled. And upon the ſcrre facias 
returned, and that he did not know any thing to ſay, nor did 
deny, nor could deny the record, but that the aforeſaid letters 
to him made ought to be revoked and annulled, judgment 37. H. 6. 14. a. 
was given by Cardinal WolsELIE Y, Chancellor, with the 
advice of the Judges and King's Serjeants, &c. that they 


ſhould be revoked, &c. 


— — — „ 
. _— 
"4 


Rex againſt Toly. 


(45) JN Adicheelmas 14. H. 8. a ſcire facias was awarded Sire facias to repeal the 


; : ES tent of ditorſh. 
to the ſheriff of Ve again one Toly an auditor of 8 = . 


Warwicke Spencers and Saliſbury, lands in that county, who his accounts accord ng 


to ſtatute. 


by the act of general ſurveyors, about the & 7th year of H. 8. 

ought to ſhew to the ſurveyors in reviewing, their accounts [33- H. 8. c. 39. 

before the end of Hilary 7 la of tors. 2 
efore the end of Hilary Jerm every year, upon pain of for- Pier, 211. a. 
eiture of his letters patent and office: for non-fzaſance of 


this, this ſcire facias iſſued at the ſuit of the king, and being 


returned warned, he made default; upon which judgment was a. Term Rep. 554. 


given for the forfeiture, as above, and that the letters patent, 557-1 
together with the enrollment of them, ſhould be had for 
none, and ſhould be wholly vacated ; and it was ſo. 


Rex ægainſt Blage. 


(47) J N Hilary 15. H. 8. it appeared that Rebert Blage Sire facies to repeal the 
patert of the oiiice of 
King's remembrar.cer in 


by patent fer the tern: of his life to be occupied by him or the exchequer. 
O 0:2 his Keilway, 186. 


was the remembrancer ct the king in the exchequer 


[ 197.b. Eaſter Term, z. Queen Elizabeth. 
{Ante, 176. pl. 28.) his ſufficient deputy, which patent was granted by H. J. in 
Aol. Condin. 359. the 18th year of his reign; and in the 3d year of H. 8. the 
Deer, 119. Godb 419. ſaid R. Blage was made the third baron of the exchequer, and 


Bro. Eſtates, 20. : ; Ss 
11. H. 4 77. a. 37. his patent of this was only guamdiu ſe bene geſſerit in eodem 


og rhag "ag A. officio Baron' ; and yet it ſeems that he continued in the 
3. Sid. 82, exerciſe of the ſaid office of remembrancer by deputy: and in 


the 7th year of H. 8. the king at the requeſt of the ſaid Baron 
Blage granted a patent of the ſaid office of remembrancer te 
one B. Blage his ſon, for the term of his life, habendum imme- 
6/26. On: 36. «. diately when firſt and next after the death of the ſaid R. B. 
Dier, 195. 27. AM. 2. his ſurrender, or diſmiſſion, or by any means whatſoever and 
whenſoe ver it thuuld happen to become vacant. 


If a remembrancer of And tor that theſe letters patent were inſufficient and not 
the exchequer be made es Sd: bo - 

roman ok bara good, becauſe the faid R. B. had no legal eſtate at the time 
the fir · t office becomes Cf the making of the ſame, or at any other time after the faid 


—_— 108. a.) R. B. * was conſtituted third baron, &c. a ſcire facias iſſued 


Sec ante, 158. b. 150 for the king in Z7{ddleſ-x to annul and revoke the laſt patents 


a pl 34. ard the caſtes Ac. And upon the ſcire facias returned and default made, 
there cited in the mar- 


gin.] the judgment was given accordingly. 


Shuttl: worth in the argument of X»jgh!'s eaſes in the exchequer, 30. Elix, [reported 
3. Leon. 124. Mo. 189. c. Co. 54. 1. And. 173. Gouldſ. 15. 19] eites this caſe to be 
adjudged 4. and 5. P. and M. viz. An abbot mide a leafe for years rendering rent; the 
king granted this land coming to him by the 4:ffolution, to one and his heirs; and adjudged 
that the reverſion paſſed, but that the rent did not paſs. 


— — — . —— 
— — — ———— a — —_— 
% 


Rex againſt Eſton. 


Scire facias to repeal the ; = : 
patent of the office of (48) LSO In Trinity 26. H. 8. a ferre facia: Was award- 


ſcrjeant at arms for not . 1 ö 
attending his office. ed for the king to the meriffs of Lan don to annul 


g. Co. 98. b. and vacate and reſtore to be cancell:d the letters patent of 
the king made to John E/?on of the office of one of the 
ſerjeants at arms, wich a fee of twelye-pence per diem, for the 
term of his life, becauſe the ſaid letters patent were made to 
tie intent that the ſaid J. Efton, in the cxerciſe of his ofice 
aforeſaid, on and with the chancellor of England for the time 


7. Cb. 34. being, and not elſewhere, for the buſineſs of the king from 
Plow 379. time to time ſhould continue, and wholly attend; and as he, 


9. Co. co. 
7 2 * _ 
y ſo others having the ſaid office for the exerciſing of the ſame, 


were accuſtomed to welk: and the faid 7. Efton from the 
exerciſe of the ſame with the ſaid chancellor abſcnted himſelt, 
ſo that the ſaid buſineſſes of the king remained undone, in 
contempt of the king, &c. And upon two nhzls returned 

and 


Faſter Term, 3. Queen Flizabeth.- 


king, and ſhould be adjudged &c. 


in and default, judgment was given accordingly, and that the 
office, as forfcited, ſhould be ſeized into the hands of the 357 


1198. a.] 


] Dier, 268. _ 
2. Term Rep. 35% 


of bauliff of an hur.dred. 


lem 

the — — 

in 

_ Penwarren egarnſt Thomas. 

te (40) ALSO in Hilary 28. II. 8. a ſcire facias iſſued to give faciat for the office 
* the ſheriff of Middleſex at the ſuit of John Pen- 


warren, who was bailiff cf the hundred of Caryer in the 
county of Cormuall by inheritance in fee-ſimple, and was 
expelled from the office of bailiff, &c, by Henry Thomas, by 
colour of letters patent of the king to him of the ſaid office 
made for the term of his life; and upon the ſcire facias re- 
turned, and nh] dicit, the letters patent were revoked and 


not 


aid 
ied annulled, and the ſaid Penwarren reſtored to the poſſeſſion of 
the ſaid office together with the iſſues, with a ſaving of the 


right of every man. 


ren — — 2 —ä—ä—äͤäa — 
de 
5 (50) „ ſv note by theſe precedents, that always there 


where two patents of the ſame thing are, the 
ſcire facias is ſuable by the ancient patentee againſt the new 
one to have the new patent cancelled : and ſo it was in 6. E. 4. 
(8. b. pl. 20, 21.] wh:r- both patents were of the reverſion 
of the office of clerk of the crown in chancery, and to take 
effect both at the ſame time, and the ſecond patentee obtained 


. 
ad poilefion of the office firſt, and diſturbed the firſt patentee, 
of wherefore he ſued the Aire ſacias, And fre there a good 


form of the writ Ke. And fo it was in the year 20. H. 6. 
[8. a. pl. 17. for an office in Ireland, forfeited for the non- 
exerciſe of it in proper perſon by authority of the parliament 
of Jreland, the former patentee brought eite facies againſt the 
latter to repeal, &,. But J gather from the precedents 
above, that where there is only one patentee wito has com- 
mitted a cauſe of forf-iture, of which office the king has not 


made yet any new patent, there the patentee ſhall not be 


je, 
he ouſted by the king except by {ci e fuc as at the ſuit of the 
16 king: and the reaſon of this is, as it feems, becauſe he who 


is in and placed in an office * o matter of record of which 
the King himſelf has notice, ought not to be removed except 


9 o 3 by 


„ 
— 


—ͤ— — — 


Where there are two 
patent, of the fame of= 
fice, the Iſt patentee 
may be removed by a 
k-re facias ſued out by 
the firit patentee. 

An cilicer of record 
anno de removed even 
by the king for a for- 
fe. ture wathout a ſeire 
feags. | 
Co. Jur. Courts, 88. 

4. H. 6. 13. b. 15. E. 4. 
7. . 9. H. . Cie 
g. 10. 277; 
20 37 39. H 6. 8. 14. 
a. 33. a. Er. Scae la- 
Caas, 175. D. 


2. Rol. Ab. 191. con'. 
Inf. 211. a. 1. S. d. 8 i. 
Dier, 157. 


bo [ 198, b. ] 


. 4 
. * 
7 


[ 198. b.] 
[3- Bac. Ab. 743-] 
5. E. 4. 112. 


Where ſci. fa. to repeal 
a patent is ſued by the 


king, the cauſe. of fore. 


feiture is inſerted ; con- 
tra at the ſuit of a ſub- 
zeR. 

[ 3. Bac. Ab. Offices, M. 
4. Bac. Ab. 416. 17. 


Faſter Term, 3. Queen Elizabeth. 


by matter of record, s. by ſcire facias, and avoidance of the 
letters patent thereof &c. 

See a ſimilar matter po/?, fol. [210. b. pl. 28.] between 
Robert Chefter, knight, and Lord Haſtings of Loughborough. 
And note above, where the ſcire facias iſſued at the ſuit of 
the king, the cauſe of the forfeiture of the thing is mentioned 
in the writ, but not ſo in the other ſcire facias's ſued by one 


Vin. Ab. Prerogative of patentee againſt another. 


the King (S. b.) (T. b.) 
(U. b.) (X. b.). Com. 
Dig. Patent (F.). ] 


— 
— 


The plaintiff cannot re- 
linquiſh his challenge of 
a juror on his being alſo 
challenged by the de- 
fendant. 

3. H. 6. 38. 8. H. 4. 
21. B. 8. 110. 9. H. 5. 
To. 14. H. 7. 5. 27. H. 
. .. 20. AB. x43. 


— — . 


(51) AJVROR was challenged by the plaintiff, and 

immediately the defendant challenged him alſo; 
and before the Court had ordered him to be withdrawn, the 
plaintiff would have relinquiſhed his challenge. And by the 
opinion of the Court he cannot: to which CATLYN, Chief 
Tuftice, CORDELL, Maſter of the Rolls, and GERRARD, 
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32 2 my. _ Attorney General, aſſented. But LENNARD, Prothonotary, 
ul | 26. 2 2. St. Tr. and the other clerks alſo, held the contrary. 
1 313. 


_ 
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cm. TAY 
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OTE, A diſtreſs in attaint was returnable the firſt 


Upon the diftringas in (52) 


attaint the ſher:ff im- 
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panelled the jury, but 
did not return them till 
the eſſoign day of the 
return next following 
that of the writ; and 
though the parties re- 
queſted the Court to 
take them, the jury 
were diſcharged, and the 
ſheriff amerced. 


The leſſee of a houſe 
and wood covenanting 
to repair at his own 
coſts, and cutting trees 
for the repairs, may 
zuſt.fy under his leaſe in 
an action of waſte. The 
leſſor muſt reſort to his 
covenant. So if the 
leſſor had covenanted to 
repair and did not, leſ- 


day of this Term in C. B. 5. at the quinſieme of 
Eafler. And the ſheriff at the requeſt of the plaintiff (and 
becauſe there were not enough of the grand jury come on the 
ſaid day), with-held the writ and the return till the Monday 
next following, which was the eſſoign day in three weeks of 
Eafter, at which day the writ with the panel ſerved was 
returned; and the jurors of the grand jury appeared, and 
both parties requeſted the Court to take the jury; and the 
Court would not, but re-delivered the writ again to the ſheriff, 
and amerced him twenty pounds, and diſcharged the jury. 


_ — ——— — 


LEASE was made of a houſe and certain land and 

wood with it by indenture, and the leſſee cove- 
nanted to repair the houſe in all things at his proper coſts 
and charges; and afterwards the houſe was decayed in the 
groundſells, and the leſſee cut trees growing upon the land, 
and employed them upon the repairs as above: and in waſte 
for cutiing the ſaid trees, defendant juſtified by the leaſe as 
| above, 


(53) 


i the 


ween 
ough, 
1t of 
loned 
one 


pve, 


Eaſter Term, 3. Queen Elizabeth. 


above, and the plaintiff would have charged him in his repli- 
And by tlie opinion of the 
Court he cannot do this, but is driven to his writ of covenant; 
to which CATLYN, Chirf Juftice, and SAUNDERS, Chief 
Baron, aſſented. Ihe law would be the ſame, if the leſſor 
had been bound by the covenant that he ſhould repair the 
houſe &c. and did not do it, but the lefſee had done it, and 
cut the trees for it, as above, he is juſtifiable. 


cation by the ſaid covenant. 


* Lawrence one &c. againſt Netherſall. 


(54) ONE Netherſall was ſued in Kent in treſpaſs by 

LAWRENCE, Attorney of the Bench and upon 
the original writ, through malice, he procured the ſneriff to 
make the return thus, s. The within-named Netherſall is 
attached by his chattels to the value of ten pounds, and does 
not ſhew the chattels ſpecially; and this ten pounds was 
eſtreated and put into the exchequer, and proceſs there iſſued 
to levy it; and by the opinion of the Court, this return was 
uncertain and inſufficient; fyr the chattels by which the 
defendant is attached are forfeited to the king at the day of 
the return, if he make default, which fee 21. E. 4. fol. 93. 
(78. a. pl. 16.] And then by ſearch this entry was ſeen 
by the Court, Mich. 18. H. 6. Rot. 423. © Norf. s. Roger 
« Harſwike, knight, by his attorney offered himſelf on the 
« fourth day againſt Fehn Porter &c. of a plea that he render 
« to him a certain writing obligatory, which he unjuſtly 
te detains from him &c. and he came not, and it was com- 
« manded the ſheriff that he ſhould attach him &c. and the 
« ſheriff now returned that he was attached by one horſe of 
« the price of twenty ſhillings, therefore the faid horſe is for- 
« feited to the lord the king, and it is commanded to the 
& ſheriiF that he diſtrain him &c. And this precedent was 
ordered by tae Court to be obſerved and uſed in the margin 
of the roll as here, by all the piulazers. 


[ 198. b.] 


ſ-e cutting trees for re- 
pair may juſt. ſy. 

Mo. 23. Turner's Rep. 
132. 3. ©. By. Det 
236. 3. II. 7. 4. Hob. 
178. 173, Jenk. Cent. 
. e. . 132. H. . 8. 
a. 14. El. 314. a. 44 
e 
8, 9. Dier, 39. a. 43. 
E. 3. 6. 6. 40. 49- 
i 3.7 © 
S769. 2B &. 2-&. 8K 
H. . 1. 5 . 1 6% 
10. 11 Co. Ez. a. 
[Co. L. t. 53. b. 54. b. 
Brownl. 240. And ſee 
Bul. N. Pr. 120.] 


— 


9199. 4. 
In treſpaſs, the ſheriff 
returning to C. B. that 
« defendant is attached 
« by grad: to ſueb a wa- 
cc ue, is bad; he muſt 
ſpecity what things he 
attaches, as they arc for- 
feited to the king on 
default. 


1. And. 51. 

3. Cro. 13. 2 C. 

. E. 3. 10. 1. Rahn 
819. 


{ Gilb. Diſtreſſes, 18. 
Dalt. Sheriff, 155, 156, 
2. Lutw 1457. Car- 
ter, 224, 225. } 
Attachment in Aſſiſe, 
B. 3. and 10. 

„ N. 71 4 7.8 
„ „ $.F..6.- 
24. b. 34+ H. ö. 29.2. 
Dier, 121. b. 

Catal'. Forisſact'. 20. 8. 


Bendloſe, 269. 
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[ 199, a. ] Eaſter Term, 3. Queen Elizabeth, 


Mil. Ult. Rot. 734. Galle againſt Galle, Widow. 


A levies à fine come ces (65 Cc TRE facias to execute a fine was brought by 


to 2. who renders back 5 i 1 ö 
to A. in al ads: Geor ge Calle againſt Joa n Galle, widow, upon a fine 


to nieht m fee.” On Jevied in Hilary in the 2d year of tue preſent queen, which 

the death of A witkcut . ; 

i-, B s drivep toh.s Was between the aforeſaid G. G. the plaintiff and Thomas 

| 25m my 25 715 * Gale deforciant, by which fine the (aid Thomas acknowledged 
a cire facias : | | : 

grande becauſe hs the tenements &c. to be the right of the ſaid G-orge, as thoſe 


eftait 1 areveri-n3MT which the faid G. had of the gift of the ſaid T. and remitted. 


in the revertcr, {or it 1s ; 
2 fine executed. to him &e. and G. granted and rendered back the ſame 


* 1 ay 4 5. c. tenement to Thomas and to the heirs male of ais body begot- 

CT LEY 5 ten, to hold of the chief lords &c. and if it ſhould happen 

that the ſaid T. ſhould die without male heir, then after the 

deceaſe of the ſaid J. that thoſe tenements ſhould wholly 

remain to the faid George and his heirs for ever, quit of the 

2. Co. 91, other heirs of the ſaid T hemas, to hold of the chief lords &c, 

3 5 7 2nd this was the tenor of tue fine. And becauſe T. was 

Mar. 156. b. dead without iſſue male, G. brought a fcire facias, and the 

writ was guare tenementu pravtta e dem C. remancre non 

debeant, and wh-tner it ſhould ha re. ere: non acteant in this 

caſe (becauſe the rem. indei Can..ot be well limited to himſelf 

by the fine in fee ſim ple), was moved. (595) Alſo it was 

8. F. 6. 69. b Dier, moved that no ſcire facias in the reve. ter would be main- 
227. 4. 3. H. 6. Seire : ; | 

Facias, 22. 28. 40. 43. fainable on this fine, which ſuppeſes the reverſion to be exe- 

E. 3. 20. 12. cCuted as abe ve; but that he ſhall be driven to a for medon in 

revertcr + and che precedent cf the ſcire facias in the rever- 

ter of 18. H. C. {20. b. pl. 4.] wes inſpected for this cafe, 

which is in T. 18. H. 6. Rot. 111. which was thus, 3. that 

[ 199. b.] the three ® Geforciants mould grant and render the corrody 

33 to the j laintiff in tail, with divers remainders over in tail, the 

8 E. 3. 44. Scire Faci- rever lion to the grantors and to the heirs of one of tnen in 


8 3 fee, without any conngance de droit come ceo que Ec. at the 
20 ; beginning. Ard the heir of bim who had the fee-ſimple 
limited to him brought a ſcire facras, ſuppoſing all the tails 
ſpent: fo there ſeems à difierence between the cafes. Anc 
the opinion of the Court was againit the plaintiif, 


(36) Mich. 13. end 23. LR. Rot. 2987. with an a proxt patet Eaſt. 5. El. Rat. 1028. 
upon a fine CvIi:d iy one Kn £04104 and ul rgeny he wite and Eur. und Bray to Hin y 
Frowtethe and Foin Hill, 2. II. S. Wh grant ang render to E 0 Bray and the hetrs tale 
of his body, r. maincer 10 Mergeiy and her heirs, (7 4. Lora Chu ndGs brought a {cre furins 
in remainder as ner Or Atari after the death of fare Wilrhout iſſuc male, and nad 
judgment of divers manors. | Vide pot. 215. b. pl. 53. | | 

If this caſe was not by fine, there © ig not bea tenancy created between the donee in 
tail and the lord paramount, Perk. 637. 2. E 4. | 5. b. pl. 1. C. a. ] Plow, 237, 235. 
although the king be chicf lord, bu! Bucaule it id BZ Wat gualt, PER, Cog. Bro. 1c- 
ure, 67» | | 

Parton 


c 


- 


Eaſter Term, 3. Queen Elizabeth. { 199, b. ] 


again aſon. | 
Parton 14 I M Paſch. 2. Reg. EFz. 932. 


(57) TJ RESPASS by Humphrey Parton againſt T. Maſon A cuttom that the lord 
and others for one ox of the price of five marks at an ſeize the beaſt of a 

1 anger levent et cou- 

B. in the pariſh of G. taken and led away; defendant juſtified chært upon his tenant's 


n ; * land b | 
the ſeizure and taking by a cuſtom within the manor of B. f the 1 1 


in the county aforeſaid, that the lord of the manor for the tenant be elo. gned at his 


time being had and was accuſtomed to have the beft beaſt of 
every tenant dying ſeiſed of any meſſuage holden of the ſaid 
manor upon that meſſuage after his death, without ſaying 
« for an hberiot,”” or & in the name of an herict.” And alſo 
that there is another cuſtom within the ſaid manor, that if 
the beſt beaſt of the ſaid tenant be eloigned before the ſeizure 
of it by the lord or his ſervant, that then the lord hath been 
accuſtomed to ſeize and take the beſt beaſt of any other 
being /evant et couchant upon the ſaid tenure: and ſhewed 
that the beſt beaſt of the tenant, which was an ox, after his 
death was eloigned before the ſcizure of the lord or his ſervant, 


wheref:re he ſeized and took the ſaid ox of the plaintiff. 


being levant et couchant &c. and did not ſay “ for an heri- 
« :t,”” or & in the name of an herict,” Fc. and did not aver 
thut the tenant died upon the meſſuage. And upon this matter 
the plaintiff demurred. (58) See for the definition of an 
heriot in Feta, lib. 3. c. 18. Heriettum eſt quedam pref- 
« tatio ubi tenens liber vel ſervus in morte ſug dominum ſuum 
« reſ icit de meliori avcria ſus vel de fecunds meliort, gue 
« ue] prafiatio mag is fit de gratid quam de jure, et nullam 
e habet comparationem ad relievum e quod hered” non con- 
« tingit, quia factum eff anteceſſoris.” And by the opinion 


of the Court, the plea above was not good for the matter of 


the preſcription, nor for the form. 

A ſimilar matter was in Mich. in the third and fourth year of 
the now queen, Rot. 1496. [Moor. 16. pl. 58.] and a de- 
murrer as above; but there the cuſtom is firſt alleged, that 
the lord of the manor was uſed and accuſtomed to have the 
teſt beaſt of the t-nant after his death; and it is further ac- 


(58) Perkins“ and Crm:berford's caſe, 41. EL [z. Rl. Ab. 266. 


death, or he dice without 
beaſt, is bad. 


In juſtify.ng yopder a 
preſcription for a heriot, 


defendant muſt plead 


that he ſeized &c. for, or 
in the name of @ berier. 

7. E. 4. 18. b. N. R. 
667. 

Owen, 146. 

Davis, 33. 2. 

2 And. 153. Palm. 342. 
Plow. 95. b. 27. Aff. 
24. 35. H. 6. 2 f. b. 28. 
74 <P 


\ 


5. E. 4.72. 5. H. 7.9, 


Benl. 39. 
Between Thomas Wil- 
ſon, plaintiff, and Hum- 


phrey Veiſe, defendant. 
| Dal. 6z. Benl. 210.] 


Cro. Eliz. 725. J was, 


That the cuſtem of 3, manor was, that the lord ſtould hare the beſt beaſt or thing of every 
one who died wirhin his manor ; and it was adjudged as to a ſtranger to be a void cuſtom, 


but binding as to the tenants. The lord of a manor cannot preſcribe 


that if any ſtranger 


chaſe an «ſtray out „fis manor, that for this he ſhall be amerced in the court of the manor. 
T}:is preſcripticn is void to biad a ſtrenger, 29. H. 8. in Benloe's Rep. [2 3. pl. 38.) 

M. 3. and a. EL g. Ro. 495, I on D. Wile, adjudged accordingly that the cuſtom is 
bad. And ſo it was adjudged between P/ ne and Bennet, 18. LI. Rot, 368. Benloe [ 302.]. 


cuſtomed 
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[ 200, a.] Eaſter Term, 3. Queen Elizabeth. 


As * 4 cuſtomed that if the tenant has no beaſt at the time of his 
29. 2 * f. Rall. death &c. or the beſt beaſt be eloigned after his death before 


. the lord can ſeize, then the lord may ſeize and take the heaſt 


den unreaſonable to bind of any other perſon there levant et couc hant to his own 
e er proper uſe. Which cuſtom ſeems to be * repugnant to the 


diſtrain the beſt beaſt firſt cuſtom, and is a ſeveral cuſtom by itſelf. And he 


AN f alleged that the tenant had no beaſt at the time of his death 


would have been good. there; wherefore &c. At length in Eaſter Term in the 6th 


„H. 7. 40. 2. E. 4. 6. 
12. od Dis. ok — year of the preſent queen, by the opinion of all the Juſtices of 


2 * bo the Bench, the cuſtom was holden void and unreaſonable. 


: 
i — ————————— om 


A man before the ſta- 59) A MAN ſeiſed in fee enfeoffed certain perſons and 
_ _ _— his own wife in fee by a charter indented, bearing 


the uſe of himſelf and date the laſt day but one of April, in the 2iſt year of H. 8. 


ife for life, &. On , : a k 
ew 2 nh the ſta, to the uſe of the feoffor and his ſaid wife, and of the heirs of 


_——— 3 the feoffor. And after the ſtatute [of Uſes}, 5. in the 3oth 
der the hs, or by year of H. 8. the huſband bargained and ſold the land, and 


force of the ſtatute. Covenanted by indenture of bargain and fale that the land 


[Co. Lit. 112. a.] : 11 2 2 n 
. ſhould be diſcharged of all jointures and incumbrances before 


be intended his wife at à Certain day, and was bound by obligation to perform this: 


_— of the feoff- and the wife ſurvived the huſband, and lived until the day was 


4. Co. 29. Noy. 124. paſt; wherefore the vendee brought debt upon the bond, and 
[Co. Lit. 187. b. in the replication aſſigned the breach in the faid covenant by 
28. Aff. 4. Br. Dower, , © © I | a 6 
62. That a fine to the the making of the ſaid jointure by the charter aforeſaid in 
wife is void. form aforeſaid; to which it was rejoined, that nothing of 
Dy. 240. 11. H. 7. 7. : ; 
Br. Jointure, 64. the tenements aforeſaid by the charter aforeſaid ever paſſed 
HS into the poſſeſſion of the ſaid wife of the feoffor ; and of this 
he puts himſelf upon the country, and the faid plaintiff like- 
wiſe. (60) And in evidence to maintain the iſſue on the 
part of the plaintiff at the aſſizes, plaintiff by his counſel 


ſhewed to the jury that the faid huſband was ſeiſed of the 


land above in fee, and being ſo ſeiſed, by his charter bearing 


7. Jac. In Cur” Wardorum. Samin's caſe [Ley. 11. 13. Co. $4] by the two Chief 


 P/lices and the Chef Baron, that in this caſe if a feoffment be made to a huſband to the ule 


of the huſband and wife, they are joint-tenants, and no ward. 

Hil. 43. El. C. B. between $ Reading and Norris in gectione firme upon a feoffment to a 
daughter and two others to the uſe cf the daughter and the heirs of her body, adjudged that 
the daughter here had a fee. And SERITANT HARRIS vouched ſuch caſc to be a fee-tail 
for the whole, but it was afterwards reverſed for this in B. R. and adjudged a fee, and here 
the daughter and others adjudged tenants in common, for the feoffee to the uſe of himſelf 
took by livery, and not by the limitation of the uſe. And this caſe being reported at the 
Reading in Lincoln's Inn, Lent 1632, Harr:i/on, lecturer, took a difference between this 
and Samin's caſe before cited, for there all the fee paſted to the ſame parties, and therefure 
they are joint-tenants; it is otherwiſe Here, for tue benefit of the remainder, F 

ate 


tl 


Eafter Term, 3. Queen Elizabeth. [ 200. a. ] 


his gate the laſt day but one of April in the twenty-firſt year of 
ore the reign of king H. 8. under- written, brought into court and 
aft ſhewed to the jury in evidence of the ſaid tenzments enfeoffed 
Wh one A. B. and one C. D. which were the names of the perſons 
the mentioned in the pleading, and omitting the name of the wife 
he of the feoffor, Habendum to them and their heirs to the ule of 
ath the feoffor himſelf and cf the within-mentioned A. then his 
"th wife, and the heirs of the feoffor himſelf, by virtue whereof 
of they were ſeiſed to the ſaid uſe until the 4th day of February 


in the 27th year of H. 8. on which day by virtue of the act 
&c. the huſband and wife were ſcifed in demeſne, v:z. the 
huſband as of fee and the wife as of freehold; and concluded 
with a “ and this he ſhews to prove the iſſue &c.“ without 


nd averment that the deed which was ſhewn in evidence was 
1g the deed mentioned in the plea; and upon this matter it was 3 mW . 
8. demurred in law by the defendant; and whether tae poſſeſſion den, 49. 
of of the land veſted in the woman by the charter, or by he 
h ſtatute of uſes above, was the queſtion, 
id 
d — . — — — 
(= 
: * Martin againſt Harriſon. * 200. b. ] 
iS (61) N OTE, Upon the po/tea between Martin and Harri- vyhere two hundredors 
d ſen it appeared that at ni privs a full jury only appear on the firit 
* appeared, of which there were only two hundredors who e 
7 were ſworn upon the principal, and the reſt all are out of the 2 erred 2 5 
f hundred ; upon which, and for default of the refidue of the added to eight of the 
d jury, the plaintiff prayed a tales of two hundredors de circum- 19-47 hg Oe 

Aantibus, according to the ſtatute [35. H. 8. c. 6.]; and the Ran. jurors, x7. 
- ſheriff returned there only two hundredors, who were annexed og 4 338. b. 
- to the firſt panel, and ſworn upon the principal alſo; ſo that | 
having now four hundredors, reſort was made to the jurors 
: who were of the firſt panel out of the hundred, and eight of 
$ them were ſworn ſz7;atim. And they found the iſſue for the 

pPluintiff, And this matter was alleged in arreſt of judg- 


ment, 5. that the trial ſnould have been by ten de circum— 
/:«nt' and the two jurors wao were firſt ſworn, without hav- 


ing made any reſort as above. Sed non allocatur; becauſe 

tnoſe out of the hundred were never diſcharged clearly, but 

in all points allowed for ſufficient, and indifferent to paſs, only x. Inſt. r59. a, 
for cauſe of the hundred. But the caſe had been more 838 
doubtful if ten or more had been returned de circumſtant', Benl. 33. 


where 


1 200. b. d 


See the notw to ſol. 25. 
2. pL 256. ante. ] 


The I:Mcc of a meſſu- 
2zze under the crown's 
accepting by letters pa- 
tent She office of the 
eaſtody thereof, w. th a 
&e annexed, 8 a ſur- 
render of his Ic. ſc. 
3. Leon. 247. 

. H. 7.6.42. 35.2. 
J-b. 5. Co. 11. b. Dy. 
140 b. Fr. Surrender, 
x4. F. II. 8. 18. Roll. 
Cont. 3 57. 2. Sid. 138. 


IS Cem. Dig. 512, 514. 
3. Bac. Ab. 463. 1. 
Term Rep. 441.] 


Eaſter Term, 4. Queen Elizabeth, 


where there were only tvo of the principal panel approved 
of. And yet in this caſe by a good precedent between 4 
Agnes Rice and Lord Siurton in a writ of guihus in the time 
of king Edward b. a ſimilar polea was returned, and cha}. 
lenged for the cauſes above, and yet the trial was held good 
as above, and that they who were out of the hundred, after 
the ſupplement made of the huncredors de circumſtantibus, 
ſha!l be ſworn as above, and not the new jurors, 


Earl of Arundel againſt Lord I. Gray. 
(52) ONE was poſſeſſed of the capital meſſuage of Half. 


naked in Suſſex (which was tae manſion-houſe of 


the late Lord La I arre] for a term of years under a leaſe of 
king Henry 8. made in the augmentation court, rendering a 
rent; and afterwards within the term the ſame king granted 
the cuſtody and the office of the cuſtody of the ſame meſſuage 
by letters patent to the leſſee for the term of his life, together 
with an annual fee for the excrciie of the ſaid office; and he 
accepted the grant, and is paid the fee. Whether this is a 
ſurrender of the ter n, or not, was a great queſtion; and 
the matter amongſt others was refcried to the order and 
determination of certain of the privy council, And after- 


wards it was compounded by the arbitration of four, ws. of 


the two Chief Juſtices, Chief Baron of the exchequer, and 
A. BRowNE, Juſlice, &c. 


In this caſe it was the opinion of Browne, Prowpry, CAR FI TL, and SAUNDERS, that 


this was a ſurrender, 


although Dru and another doubrcd of it, but by award the car! 
8 * 


had the houſe and enjoyed it. See the report in SEY s book, p. fol. 46 by PorHAn in the 
argument of one Azlefrorthe's calc, af. 33. Eli. 3. Tac. Gibbs and S arle's cafe | Cro. 
Jac. 84. r76.], adjudged that the taking of the cuftogey is a ſurrender. 

Ai:ch. 3. Fac. Cro. 84. Manor ref, ved uo ſurrendes, but exception was taken that there 
was nh record in court, ſo that the Juſtices cannot give any zudgmenz. 

Bailiilt is a coilateral office, and not Inter: ft. 


*[ a0. 4; ] 


KRFKET. 
A fire vas revered in 
F. K. tor ronage by in- 
ſpectlen, ate ward on 
a writ of enmry in C. H. 
atz exemPpi:ficat.on of 
Wricſſen iu Chancery 
was g: ver in © derer 


e. ug li aft, 210 


* Chevin and Paramour's Caſe. 
(63) 'S NE n Chevin being under age bargained and 


fold his land within the iſland of Hartir in Kent 
to one Paramaur, and aftervards he levicd a ine to the [me 


Paramour tor auurance: and immediately in the ſame Term, 


he brought a writ of error; and attigned the error in E, E. at 


the 


! 


Eaſter Term, 3. Queen Elizabeth. 


the day of the return for his nonage, and prayed a ſcire ent 
againſt Paramour, and had it returnable aa Michael prox.” 

at which day the ſheriff of Kent returned a nihil habet nec 
eff inventus in ballivg, upon which a ſicut alias was awarded 
returnable craſt Animarum, and a nihil was again returned, 

and the defendant did not come ; upon which the Court pro- 

ceeded to examination of the error, and as well by inſpection 
of the plaintiff as by the teſtimony of four men worthy of 
credit, the Court adjudged that he was under age at the time 
ef the fine levied, and ſtill is c. Quære, Whether this be 
not void, as the Court had not authority to judge of his age, 
unleſs he were within age at the day of the writ of error 
purchaſed, the error aſſigned. (64) And in the next Term 
afterwards the fine was reverſed. And Paramur in the 
chancery ſued one Kine and Zowe who had purehaſæd the land 
of the infant in the mean time, and there they were at idue 
upon the age of Chzvyn : and divers witneſſes were produced 
there on the part of Paramour, who proved the plaintiff of full 
age at the time of the fine levice, and had them exemplified, 


and gave them in evidence in the bench in a writ of entry in 


the guibus, brought againſt him by the ſaid Let and Avne, 
where the iſſue was on non difjeiſtvit, And by th better opi- 
nion of the Court they are not of force or validtty in jaw 
azainlt the ſaid judgment of the reverſal of the finc, although 


Paramour appeared ty the writ of error, becauſe the majeſty 


of that court, or the judgment there given by inſpection, 


and teſtimony of the Court, cannot be diſabled or controlled 
And the natural trie] of this iſſue was 
by law by inſpection, which ſ-e 25. L:. Af. 2. And ihe like 

Eaſt. 11. H. 6. [ 42. a. pl. 37.] in maintenance; and vet not- 
withſtanding the opinion above, the verdict paſſod againſt it 


except by parliament. 


with tie trial in chancgry. And this verdict afterwards was 
affirmed in attaint, upon which Lowe and Line bruught a 
writ of right, in which battle was joined, as appears in the 


zich year of queen Cliaaleth (oft fol. 301. a.). 


[ 201. a.] 


the Court thought of 
no force aranſt the 
judgmept m g R. bm 
the jury found w. ch the 
te ſtimony in chanccry, 
which was alter warde 
affirmed in Att. Lt. 


Vaugh. 148, 

Dy. 268. a. 2. 4. H. 7. 
3- 19- 

[Co. Lit. 380. b. Cra. 
Jac. 23. Com. Bac. & 
Vin. Tix. Trial by In- 
ſpection.] 

50. E. 3. 5. & 6. 2. R. 3. 
20. a. Pcrk. 4. 19. La. 
5. E. 4. 50. b. F. N. R. 
1 K. . .in. 25. 
AMT. $3. 2. RebL 30. 
7. El. 222. b. D/. 370.4. 
r. F.nco levy 29. Fitz 
Fromuibiticon, 11. 


11. H. 4. 15. Dy. 186. 
9. Cg. 20. b. 18. E. 4. 12. 
21. 33. H. 6. 4. . 
45. 2 3. 11. 17. 1 
J itz. Account, 22 1. F. tz. 
AE. 231. R. 633. Dye 
212. à. 


Trinity 


— | 2 . . n 
— — 4 : a. 2. * 4 > 
——— — 4 n - . k 
*%" . . 


a r 8 
. IS # * 
7 7 
* % 
* - * 2 * d r > 4 —_— — 
— — by * 5 
: : #.- = —” > : 
- of - 4 — 
: — 
2 - 


CC * 


* 


* 4 - "X 
"2". 
„ 


— — 
__—_2— r 


— 


mY * . 


— » „ 
© > 'S * I . - — 
. _—_ — . - 
AFAS. . - - * we 
_ : mu —— * oo = 
RR”. et .-* S 
— 2 


L201. EH 


Attaint will lie againſt 


the executors of the per- 
fon who recovered by 


the falſe verdict, by the 


equity of 23. H.8. c. 3. 
In attaint, two of the 


petit jury challenged the 


againſt them; others 
challenging the polls 
muſt ſhew cauſe imme- 
diately. 


[ * 201. b. 


[Ben. in Keil. 210. a. 
An. Ben. 4. Benl. 87. 
2. And. 24. Mo. 17. 
Dal. 36. ] 

6. Co. 89. a. Co. Lit. 
294. b. 3. El. Bendl. 14. 


Dy. 250. Trin. 3. El. 


Rot. 82 1. Com. Banc. 
nn ſp PV 
16. 19. Dy. 211. b. 
F. tz. N. B. 10. k. 1. 
Inſt. 294. Went. 45. 
Plow. 86. 2. Sid. 93. 

11. 13. H. 7. 13. b. 20. 6. 
9. Co. 44 77. 13. 17. 
a8. EL 4 5. 16. 9. 17. 
. 4. 1. b. 35. H. 6. 30. 
a. 6. E. 6. 75. b. 2. Ro. 


Ab. 659. 1. Inſt. 158. a. 


3. 5. H. 6. 44. 19. 2c. 
43. Aſſ. 8. 15. 16. 20. 
43. E. 3. Challenge 116. 
93. 27. H. 8. 26. a 

H. 4 . . H. 7. 
13. 4. 2. Dy. 261. 


8 -*.% 9 


array, which was tried 


Trinity Term, 
3. Qucen Elizabeth. 


** tha. uh . — 


Auſten againft Baker and Others. 


(65) AT T AIN T brought by Auſten againſt Baker and 

Others as executors cf the will of Sir John Baker 
knight, upon a falſe oath and judgment given in the exche- 
quer in a que minus, there brought by the faid Sir J. B. as lef. 


ſee for a term of years, and farmer to the qucen, againſt the ſaid 


Auſten; and tne vrit ſuppoſed that the executors & hold the 
« land, &c.” And now the grand jury appeared and the petit 
jury alſo, and alſo the exccutors. * And exception was 
moved by the defendants, that this attaint which was brought 
upon the ſtatute of 23. H. 8. fc. 3.] is not maintainable againſt 
any other than him who recovers, (and this was Sir F. B.) for 
the words of the ſtatut- are accordingly; and attaints are 
penal, and ſhall be taken ſtrigly. And yet by the opinion of 
the Court it was well enough againſt the executors, for this 
ſtatute is made in favour of the ſubjects, namely, for the qua- 
lification of the rigorous and t-rrible judgment of the com- 
mon law in attaint: and thefe words, v/z. * arainfſ? the parts 
« that hath judgment to recover,” are not of ſubſtance, but 
ſuperfluous, becauſe the action of attaint runs for the thing 
that was loſt againſt him who has it in whoſeſocver hands it 
all come &c. wherefore &c. (66) And the plaintiff aſ- 
ſigned the falſe oath, and the petit jury pleaded the general 
iſſue, and the executors pleaded an accord between the plain- 
tiff and the teſtator after judgment concerning all the right 
and intereſt in this land &c. made in Londen in the pariſh of 
Saint Faith Sc. to which the plaintiff demurred; and pend- 
ing this plea undiſcuſied, the jury was to be charged upon the 
other iſſue by the ſtatute aforefaid (note this.) And two of the 


petit jury challenged the array, and by tlic triors the array 


was affirmed, and then the reſidue of the petit jury challenged 
the poll of the firſt juror, and did not ſnew cauſe immediately 
becauſe they were not parties to the challenge of the array: 
and the Court held that they ougut to ſhew cauſe imme- 


Attaint does rot lie upon ſuit by B. J. Trin. 5. E. 3. Rot. go. Ex Lib. Mr. Ny. Vue 


44. E. 3. 2. b. per Knewei, [And lince the practice of letting aſide verdicts and granting 
new trials, this wric of tr: hath become obſolete, 3. Bac. Com. 05. 1. Barr. 393. 


diatelv, 


Trinity Term, 3. Queen Elizabeth. 


diately, as well as the two others, becauſe they would have 
ken the advantage if the array had been quaſhed, and by the 
ame reaſon the diſadvantage if &c. And yet in treſpaſs 
againſt two in Eaſt. 33. H. 6. fol. 21. which was cited by 
HanrER, Serjeant, it was done otherwiſe; which note well. 
And afterwards the matter was put in arbitration &c. And 
the plaintiff executed a releaſe to the defendants, and alſo to 
the petit jury, which was pleaded puis darrein continuance in 
arreſt of the attaint, and was received, and the plaintiff ac- 
knowledged his writing and deed. 


— ——_——————— 
Ellen Lanibe's Caſe. 


67) O NE Ellen Lambe brought an appeal of rape againſt 

R. P. before the juſtices aſſigned to deliver the 
gaol of Newgate next before the day of the Nativity of Our 
Lord laſt paſt: to which he pleaded not guilty; and was found 
guilty, by a ſubſtantial jury of Lendon; and now he remains 
in priſon without judgment, but he is known to be a clerk, 
and alſo that he is a bigamiſt, and yet as the law is now, he 
may have his clergy, by all the juſtices. And now by com- 
mand of our lady the queen, the juſtices * were examined be- 
fore the keeper of the great ſeal upon certain exceptions and 
doubts moved to the court of the appeal, s. firſt in this, be- 
cauſe it is, that the «defendant on ſuch a day, in the year, 
« pariſh, and ward, &c. feloniouſly raviſhed «nd deflowered 
« her, and carnally knew her,“ without ſaying © jeloniouſty.”” 
(68) Alſo becauſe it was not averred in fact, that the plaintiff 
did not aſſent to the rape before or after, in which caſe the 
ſuit by the ſtatute of JYeft. 2. c. 34. is given to the party, and 
otherwiſe it is given to the king by way of indictment only. 
Alſo becauſe in the concluſion of the count, it is not alleged 
to be contrary to the farm of the flatute Sc. Alſo whether 
he ſhall be delivered as a clerk convict to. the ordinary: 
Juære, Whether he ſhall without purgation: and, Whether 
the queen may pardon the impriſonment ans burning in the 
band, cr not? But no reſolution was made of theſe queſtions, 
but P. found ſavour with the qucen, whom he had ſerved be- 


# 201. b.] 


Dy. 193. pl. 29. 
Difference. 


AvpyrxAr. or Raps. 


[ Jenk. Cent. 5. c. 78. 
K C.] 

5. C23. co. Dy. 261. 
Stamf. 134. b. 154. 11. 
H. 4. 11. Cromutori, fo. 
[2. Hawk. F.C. 478, 
479 | 


* 202-2. ] 


4. Co. 8 1. Poult. 167. 4 
18. E. 4. 10. b. 


Er. Charter de Pardon, 
14. K 313. , 2. 
Inſt. 18 1. Stauf. 238 
28: 32. x. H, 6. 1. 

LA. Hawk. P. C. 253. 


258, 259. | 
yer, Sent. g. ei 89. 
Inſt. 237 9. E. 4. 26. 


5. Co. 50. Stamf. 132. 
15. H. 7. 9. 4. 21. E. 4 
n 
4. N. 3. . 9. K. 7. 8. 
9. H. 261. . 15; EL 
723. b. Staml. 104. b. 
De action ſur le ſtat. 27. 


(% By the ſgſtatute of 1. J. 6. c. 12. [H. 16. In] biganmy it is © 17”? allowed]; but by 
19. I. I. 2 c. 7. Cleryy is taken avey am ra. c, ang wierefere he Would uct lave it at this 


day 


{oe 


9, 
[ 202. .] 
Corone 247. Stam. $1. 


182. 3. Cro. 68a. 


[2. Hawk. P. C. 803. 
to 513. 555, 555. Hob. 


Trinity Term, 3. Queen Elizabeth. 
fore ſhe came to the crown; and afterwards being let out of 
priſon, he quitted the kingdom. But for the purgation of 2 
clerk convict in appeal fee Stanf. fol. 139. which vouches 
12. R. 2. [ Fitz, Ab. Corone, pl. 10g ] that in appeal of rob. 


294. And ſee the caſe of bery he ſhall not make it, becauſe if he was admitted to it 


Rex v. T. Burridge, 3. 
P. Wms. 439. ] 


plaintiff would recover his goods without cauſe. But guære 
in other appeals. 


Mich. 19. E. 3. Rot. 41. in a plea of rape it is ſaid, © her of her pucelage felo iouſſy ra- 
« viſhed and wholly deflowered,” Ex lib. Mr. N. (see the very Taken old 2 01 th, 
count in Nu Narrationes, edit. 1501. fol. 71, 72.] | 


— as FY 
** — — EY —_— 


LoXnpoXx. 
In account by one as ad- 
miniſtrator of C. plea 
that C. made a will, and 
executors, demurred to 
for not trave: ſing the 
inteſtacy. 


7.E 6.79. Co. 6. 53.b. 
4. Co. 118. 

[ Co. Lit. 16. b. 1. Bl. 
Com 401. 

Br. Noſme 69. 35 H. 6. 
3.36 39. $3... 4 
10. E. 4. 25. b. 

LWeſt. 2. c. 11. 25. E. 3. 
C. 17. ] 


Dy. 47- 212. b. 174. b. 
10. 34. H. 6. 5 14 a. 
1. E 4. 2. 10. H. 7. 16. 


4. 7. 8. 9. H. 6. 26. 13. 
2. & 3 32. & 7. 7. E. 4. 
12. b. 3. 4. H. 7. 24. 13. a. 
15. H 7. 16. 38. E. 3. 
I. b. 15. E 4. 28. à. 
5. Co. 33. b. 5.7. 7. H. 7. 
13. 5. 14. Dy. 180. 
Adaun.ſcer, 22. 


* 
8 * * l * = 
——— — ͤ— 


Clere, Adminiſtrator of Clere, againſt Bartue and 
Wife. 


(69) ACCOUNT was brought by Edward Cure as 


adminiſtrator of Sir John Clere knight, who died 


inteſtate &c. againſt Richard Bartue eſq. and Katharine his 
wife, who was ducheſs of Suffolk; but ſhe was not ſo named in 
the writ, nor was Bartue named of any place, as he ought in 
this caſe; becauſe proceſs of outlawry lies in itz but no ex- 


ception was taken to this. And ite writ was from the time 


that the ſaid Katharine was receiver of the money of the ſaid 
J. without ſaying dum fola fuit, but theſe words were in the 
declaration. And he counted of the reccipt of four hundred 
pounds by the proper hands of the ſaid Sir F. at one time 
(note this). And defendants pleaded in bar of the action, 
namely, that the ſaid Sir 7. C. before the adminiſtration was 
committed (and ſhewed the year and day) at Landen, in ſuch 
a parilh and ward, made his will, and thereby ordained one 
+ Walter Herondon his executor and died; after whole deach 
the ſaid V. H. executor proved the ſaid teſtament before 
William Cooke doctor of laws, kxceper or commiſſary of the 
prerogative court of Canterbury, and thereupon adminiſtered 
divers goods and chattels cf the ſaid J. witzout ſhewing 
where: and that aftœcwards the ſaid executor made his will, 
and one A. his wife his ex<cucrix and died, and ſhe prov-d 
the will, and a:ſv adminiſtered as well the goods of tue ft 


(69) Eaſt. 36. Eliz. Rot. 501. & Felt: who had marr. ed the countels cf Noribunberiant 
drought debt againſt Bzrrowg, and ſhe was named counteſs in the writ, and it was not 


a dated. 
4 [+ In ths Edit. 8592. it is only 17. but in that of 1621 and the ſubſequent, it is Valter at 


teſtatot 


oy 


Trinity Term, 3. Queen Elizabeth. * [ 202. b. ] 


teſtator as of the ſaid ſecond teſtator, and ſhewed where &c. Dy. 236. 
and averred the lite of the faid wife executrix, and demanded 5. Nod. 146. 1. Sa. 
judgment i aftto, without taking any traverſe to the * dying 297» 298. 1. * 
inteſtate &c. and upon this plaintiff demurred in law, 14% 
Eaft. Rot. 1085. 


Clovill's Caſe. ; 
(50) PM RANCTS Clvill brought attaint in C. B. of a 23. H. 8. c. 3. ouſts the 


; . . . izance of the ci 
falſe verdict given in Norwich upon the ſtatute 1 —— 


23. H. 8. [c. 3. ] againſt a citizen of Nortuich upon a verdict a being paſſed after 


; ; . 1 1 their charter, thou 
given in the court of the city there againſt him, in an action that was X 


upon the caſe, and cognizance of this plea was demanded by mug ay * 


reaſon of the charter of king Edward 4. of all pleas of at- Bendloe's Rep. cap. 14.4. 


taints, and the charter was confirmed by Edw. 6. And yet - I% 1 33 


the cognizance was denied, for this form of writ of attaint 8. 23. 14 H. 4. 20. 

. . Mich. 8. E. 4. Rot. 541. 
founded on the ſaid ſtatute mult of neceſſity be brought in — ts A 3 * 
one of the two benches, for the words of the ſtatute are, 214. 3. Bendloſe, pl. 16. 


* . .Co. . 8. 8 b. 
« That all attaints hereafter to be taken, ſhall be taken in the 5 1 3 * 


« Aing's bench, or in the common pleas, and in none other court.“ dents, 111. 
ling 6 ch, * [ Co. Lit. 294. b. 1. Bac. 
Note this. Ab. $62.) 


Beuloe re ports that it was adjudged that the mayor of Norwich cannot have cognizance, 
becauſe this article in their charter was granted to them by king Edv. 4. and their charter 
confirmed by general words only in the 3d year of Edv. 6. and there are not theſe words 
von obſlante aliquo ſtatuto : and this attaint was brought on the new ſtature of 23 H. 8. which 
is, that no attaint ſhall be taken but in one bench or the other; and there is no proviſo for 
Norwich, And alſo this ſtatute was expired in the 6. of Edzu. 6. and revived again by a 
new law in the 7. of Ed. b. and ſo this ſtatute was after their confirmation: fol. 7. caſe 32. 


fol. 99. pl. 144-] 


Grey againſt Williams. 


(71) D OW ER was brought by Thomaſine Grey againſt Where in dower the 


. i heir being vouched 
Williams, who vouched to warranty the heir of her piends vun per diſcent in 


huſband within the ſame county, who came and entered into „ 
: | C 5 
the warranty as one Who had nothing by deſcent in fee ſimple widow is entitled to 


_ : judgment immediately 
of the ſaid huſband, and to render dower: and the tenant aachen fn, 


averred that he had aſſets by. deſcent. Quære, Whether he againſt the tenant be- 


; . fore the trial of the iſ- 
aught to lay, “ in fee ſimple;“ and whether the demandant {hall =why 3 ot 


(71) See the record of parliament 35. E. 1. Petition of Ermina de Szaton againſt Jobn 
Bard for dower, where the tenant vouched the heirs, he made detaulr after default. 
Judgment againſt the vouchee, and that the tenant ſhould hold in peace. 


P p have 


[ 202. d. ] 


tenant muſt not zver 


that the aſſets by deſcent 
gre in fee, guære, for 


lands in tail ſhall! not ſave 
thoſe of the tenant. 


Paſch. 1. Eliz. Rot. 515. 
M. 3. & 4. Eliz. Rot. 908. 
Intr. 3. 4. El. Rot. 115. 
Mo. 25. 


9. Co 17. b. ſce it. 

27. H. 6. 7. 48. E. 3. 5. 
Hut. 71, 72. 21. E. 3. 
431. a. 28. E. 1. Re- 
covery in Value 28. 
Voucher 29. 15. E. 3. 
Judgment 135. 18 E. 3. 
36. 38.20. E. 3. Voucher, 
218. 2. H. 4. 8. 18. 28. 
29. E. 3. $5. 99. 49. 6. 
E. 3. 11. 20. 16. E. 3. 
Dower, 56. 11. 13. E. 3. 
Judgment, 127. 16g, 
166. 14. E. 3. Judg- 
ment, 159. 13. H. 4. 
Judgment, 221. 236. 
9. 22. E. 3.21. 3. 3. 10. 
41. 48 E. 3. 52. 60. 31. 
6. b. 5. E. 3. 7-2. 3. 34- 
. Y S, 
Dower, 60. 5. E. 3. 59. 
2 H. 4. 8. 10.E.3. 8. b. 
& 59. 20. E. 3. judgment, 
175, 176. 170. 180. 1. 
R. 3. 2. b. 7. E. 3. 40. 34. 
H. 6. 1. 1. 6. 26. E. 3. 


- 
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have judgment conditionally immediately if ſhe pray it, , 
againſt the youchee if he have the value of the third part cf 
the land in demand, and that the tenant ſhall hold in peace; 
and if not, then againſt the tenant of the third part demanded, 
and that the tenant ſhall have in value againſt the vouchee 
cum acctderit; or that the judgment ſhall be reſpited until the 
iſſue of the aſſets be tried, or not; was well debated this Term 
and laſt Term: and by the opinion of the Court, the de- 
mandant ſhall recover immediately according to the con- 
ditional judgment aforeſaid. And ſee th Judicial Regilter 
for a writ of ſeiſin in ſuch caſe, fol. 15. and 20. and in other 
places. And ſome w:its make mention of aſſets in fee ſim- 
ple, and ſome generally of lands waich come to the vouchee 
by hereditary deſcent only, by which it ſhould ſeem that land 
in tail deſcended to the vouchee ſhall ſave and recompenſe 
the land of the tenant who vouches. But Browxe and 
WeEsTON, Juſtices, thought the contrary. And according 
to their opinion is M. 8. E. 3. [63. a, pl. 24. ] a good caſe in 
dower, where the heir of the huſband deing under age, and 
in ward for body and land, was vouched in ward, and the 
guardian being ſummoned, came and pleaded that the heir 
had nothing in fee ſimple, only fee tail, and an iſſue was 


joined upon this“ point, for the tenant did not dare demur 


to it. Note well Mich. 8. of the now queen [poft 256. a. 
pl. 7-] 


6.b. 51.58. 2. E. 24 b. 3. 5.E.3.4.& 51. Voucher, 180. 182. 17. E. 3. 47. Voucher, 92. 17, 18.E. ;. 
41. 36. 17. E. 3. 11. 7. E. 2. Dower, 148, 149. Voucher, 157. 7. E. 3. 48. b. 16.E. 3. Voucher, 35. 
17. E. 3. 12. 22. 8. E. 3. 67. 322. 326. Winch. $1. 88. 


* [293+ 4. 


— 


* 


— — —_— 


Every prieſt or miniſter, 
whether with cure of 
ſouls or not, is equally 
within 1. El. c. 2. and 
clerł is ſufficient addition 
for 1uch prieſt or miniſ- 
ter in an indictment on 
that ſtatute. 

Indictment reciting 1. 
El. c. z. to be made at 2 
parliament bolden on tbe 


234 of January, when it day 
voluntarily ſaid, uſed, and celebrated one private maſs, again 


was adjourncd to the 25th, 
is a fatal variance. 


——— — . — ——e — 


Sir Ed. Walgraye's Cafe. 


OCTOR K. clerk, Sir E. V. knight, and F. his 
wife, and divers others, were lately indicted before 
the commiſſioners cf oyer and terminer in Eſſeæ for the cele- 
bration of a private maſs, contrary to the form of the ſtatute 
in the firſt year of the now queen, cap. 3. [2.] And the in- 
dictment was as follows, s. Eſſex, The jurors preſent for our 
lady the queen, that John R. late of London, clerk, on the 8th 
of April in the 3d year c. at B. in the county of Eſſex, 


(72) D 


But an information in the form of a certain flatute in a parliament begun and holden 
at 


t, J. | 
t of 


ace; 
ded, 
Chee 
| the 
erm 
de- 
CON» 
iſler 
ther 
ſim- 
chee 
land 
enſe 

and 
ding 
le in 
and 
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[ 203. a.] 


at Weſtminſter on the 23d day of January in the firfl year of this caſe reciting the 


the reign of our ſaid lady the now queen, and then and there 
prorogued until the 2 5th day of the ſame month, and then con- 
tinued from the ſame 25th day of January to and until the 8th 
day of May then next following, made and provided, and againſt 
the peace of the queen, her crown, and dignity. And that E. M. 
of B. aforeſaid, in the county aforeſaid, knight, F. and others, 
en the ſaid 8th day of April at B. aforeſaid, at the time of the 
celebration of the maſs aforeſaid, were preſent hearing the 
aforeſaid maſs, and maintaining and comforting the ſaid F. R. 
the maſs aforeſaid to ſay and celebrate, againſt the form of the 


flatute aforeſaid, and againſt the peace, ic. (73) And this 


indictment was holden inſufficient by all the Judges of both 
Benches, becauſe there is no ſuch act of parliament as above; 
for the parliament was not begun nor holden before the 25th 
day of January; for on account of the abſence of the queen 
through ſickneſs, the parliament was prorogued by writ 
patent under the entire great ſeal, and ſigned with the hand 
of the queen, bearing date the 21ſt day of January, and 
thereby the appearance of the lords and commons diſcharged 
at the ſaid 23d day, which was the day of ſummons. And 


ſo note that the printed book of this parliament is falſe in 


the title, which ſays that the parliament was begun at Weſt- 
n.1nſter on the 2 3d day &c. and there prorogued until the 25th 
day &c. and then and there holden and continued until the diſ- 
ſolution thereof, being the 8th day of May then next enſuing. 
Alſo it was much doubted whether every prieſt who is 
not a parſon, vicar, or ſtipendiary chaplain, nor obliged or 
bounden by his cure to ſerve &c. is within the purview 
of the faid ſtatute, by reaſon of the firſt clauſe, which is, that 
all and ſingular miniſters in any cathedral or pariſh-church, 
« or other place &c.” which may be intended a miniſte, local 
and hired. (74) But“ a: length by the opinion of all, ex- 
cept one, it was holden that he ſhall be within the ſtatute, 


and this by reaſon of this clauſe, & and that if any manner of 11.H.4. 40. Fox. 1068. 


« parſon, vicar, or other whatſoever miniſter Fe,” by which 


the meaning of the parliament app*ars that the ſuperſtitious Crompton's J. P. 108... 


ſervice in the church ſhould be abolithed, and the true fervice 


(73) T hat is the beginning of parliament, as was agreed in $ &r John Fack/,n's Caſe. 

John Hilcraft's Caſe, that the writ of ſummons to parliament in ihe 2 of Jum 5 w23 
returnable the 19th of Telruurv, on which day the duke of Lennox died, wierctorc it was 
20 hurned until the 19th of Fibrawuy, on which 19th of February the parliament ihall be ſaid 


to commence, By Mr. GLANY1L, in his reading 15. Fe. 1629. 


PD 3 


parhament tent apud 
„Met anno primo reg nee 
©« aunc,”” was bolden 
good, though it referred 
to that indictment. 


[ Jenk. Cent. 5. c. 79. 
S. C.] 


Hob. 97. 

Roll. Contin. 263 
Hetley 119. 

2. Keb. $20. 


Plow. 400. a. 79. 
Mich. 4. Jac. Cro. 139. 
1.Mar.g5.a. 6.E.6.74.b. 
Co. Jur. Courts, 7. 
[Cowp.474. Dougl. 94. 
2. Term Rep. 655. 2. 
Hawk. P. C. 350, 351. } 


* | 203. b.] 
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[2. Haw, P. C 272.] 


Py. 323. 36. H. 6. 24. 


5 Co. 22. à. 


[See Stat. 23. El. c. 1. 
F. 4. 11. & 2 . 3. c. 4. 
18. G. 3 c. 6c. * 31. Geo. 
3. c. 32. 4. Bl. Com. 


557 Kc. 


Where deſendant is in 
EX<©cution at the ſu.t of 
an ex-catcr, if the will 
be an; ulle d in the fp! - 
r.tual court, Whether an 


aud ta gucrela will lle? 


8. Co. 144. a. Dy. 339. 
354. 6. Co. 23. 2. Mar. 
112. b. 4. Mar. 147. b 
18. 13. E. 3. 
Barre, 253 48. E. 3. 1 
enen 


4. R. 7. 


56. a. 


16. E. 3. Pro 


ceſs, 163. 


e 


Dy. 153. 107. 353. Bro. 
Deiendant, 139. W Kw. 


24. 


Trinity Term, 3. Queen Elizabeth. 


planted in lieu of it. And under this term « minifter” every 

prieſt is included, and by this, that he is a prieſt, he is bound 

ex jure divino to celebrate the lord's ſupper, and the prayers 

of the ſaid ſupper &c. And alſo it was holden by all, that 

this term & cert” is ſufficient to prove him a prieſt or mi- 

niſter. And ſo the matter of the indictment is good and 
ſufficient as well againſt R. who ſaid the maſs, as againſt V. 

and the others, who heard and maintained the ſaid maſs. And 
afterwards in B. R. an information was put in againſt the 
ſaid V. and his wife for our lady the queen by the Attorney- 
General, declaring the offence to be as above ſuppoſed, 
againſt the form and effect of a certain ſtatute in a parliament 
bolden at Weſtminſler in the firſt year of the now queen, 
whereof they ſtand indicted before the commiſſioners, and ſhewed 
their names at the next general ſeſſions of oyer and terminer 
in the county aforeſaid &c. and made no ſpecial recital of the 
act as aboye in the indictment, nor more than above. And 
to th's information they were out to anſwer, and confeſſed 
the matter, and had their ſeveral judgments, s. That each of 
them ſhall forfeit on? hundrea marks to our lady the queen; 
and if they ſhall not pay it within &c. then they ſhall be im- 
priſaned Sc. and tius forfeicure was eftreated into the ex- 
chequer; and within the ſix months after the conviction 
Ed. M. died; and wherher the debt be gone and extinct by 
this, gu re. Vide paſtea, fol. [23 1. b. pl. 4.] 


Moyer, Executor of Gyſors, agaizf Carvanell. 
(75) N OTE, That in the 35th year of H. 8. in the ex- 


chequer chan ber, a cafe was well debated by all 
the Judges of both Benches, which was this: One Aeyer, 
who was executor of the will of 7h Gyfors, ſued a writ of 
account againſt one Carvanell, as recviver of the monies of 
the faid 7. Gyſors; the defendant pleaded, ne ungues recevenr 


ur acc mpt render; and this was found for the plaintiſt, and 


judgment given that he ſhail account. And upon this 2 
capias ad computandum was awarded, upon whica defendant 
ca ue in and accounted in cuitody, and was found in arrear, 


* and his body put into priſon for the execution. And at- 


terwards the ſaid will was annulled by judgment in the ſpi- 
ritual court, becauſe the ſaid F. G. the teſtator was a natural 
ideot 


Trinity Term, 3. Queen Elizabeth. [ 204. a. } 


deot from his birth; and this ſpiritual record was certified 

in the chancery by writ, and thence ſent into B. R where 

the action of account was brought. And the ſaid Carvanell 3 = _= 
ſued an audita querela in the ſame court, comprehending this that a querela well 
matter in his writ, and a venire facias againſt Moyer, who Ros. 


demurred in law upon the whole matter. LI. Bac. Ab. 198. ] 


HERTF. 


(76) T was moved for a queſtion between the warden of The ber- . = 
Ourned to He rtiord, tne 
the Fleet and the conſtable of the caſtle of Hertford, SD as Me lb 


which of them ought to have the cuſtody of thoſe who were {kill have cuſtody ol he 
| priſoners from C B. ſtar- 


committed to the Fleet in the chancery, ſtar- chamber, the chamber, chancery, and 


. „ Exck<qucry ard not the 
common pleas, and the exchequer, which are courts holden A at is tC 


within the caſtle, where the conſtable has the keeping ct a But u. of the duchy 
priſon : but it was holden, that for all the ſaid courts, it was nay wal = e- 
clearly with the warden of the Fleet; but for the duchy court part ot the duchy. 

ſome doubted, becauſe the caſtle and priſon of Hertford is 12 Cent. 5. c. 80. 


parcel of the duchy. Finch. fol. 76, 


: 
Tx 
- i 
, „ 
Es 4 
- 
il. 
11 
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: 


Return de Vic. 82. 


I 204. 2. | Michaelmas Term. 
3. and 4. Queen Elizabeth. 


PI 


. * 


ITIS | Darell againſt Wybarne. 


In waſte, where it i a 3 
vr feſſed, A 0 (89 V TASTE by Darell againſt Vybarne, a nil dicit was 


dicit, the writ to the entered, and a writ of inquiry of damages, and 
ſheriff is only to enquire not of the waſte, was awarded. And the writ was, that the 
of the damages; nor need . 

it be that he goin propris ſheriff in his proper perſon ſhould go to the places waſted, 


perſona, ior that is only a i 
to enquire of the watke and there enquire of the damages &c. And it was holden 


where there is default per Curiam, that the writ was good; and there is no need to 

on the d.ftringas. . ; "Wy © 

e. enquire of the waſte, for that is not denied &c. But quere, 
T : 9 9 9299 . . - . 

Dy. 214. © Whether in this caſe the ſheriff ought to be in his proper 


Cro. 126. pl. 89. 3.Cro. perſon, and at the place waſted ex rigore juris? And it ſhould 
204. 2. 7. 11. 12. H. 4. | 


3. b. 38. 4 6. & 82. 3. b. ſeem not; for this form is only in the writ of inquiry of 


40. E. 3. 20. a. 10. H. 7. waſte, where the defendant makes default at the diſtreſs, as 
28. 34. H. 6. 5. & 44 b. 


27. H. 8. 13. 16. E. z. in the ſtatute of West. 2. c. 15 [14.] See Hil. 33. H. 6. 

Rot. 508. where defendant demurred in law to the declara- 
de. Le f tion, and adjudged for the plaintiff; and the plaintiff remitted 
[ Bul. Ni. Pri. 120. the damages, 3. the triple value of the waſte ; and had judg- 


3. 
Black. Com. 128. 5. ment for the place waſted, without any writ de inguirend at 
Com. Dig. 370. 5. Bac. 


Ab. 478. ] Wes vaſto, 


Hil. 33. Eliz. Adjudged accordingly in C. B. that where the ifſue in waſte is out of the 
point of the writ, as upon licenſe, releaſe, or confirmation, &c. the jury ought not to have 
the view of the place waſted, nor enquire of it, but of the damages; and if judgment be 
given upon e dicit, or non ſum informatus, or upon demurrcr, the waſte ſhall not be en- 
quired of, but the damages; and the ſheriff is not bound to return that he went to the 
place waſted. 

Trina. 19. Far. bet cen 7%, and King, [IWinch. 5. Hut. 44.) upon ſearch of prece- 
dents, it was agreed accordingly in C. B. and ſo it was adjudged 34. Eliz. C. F. 

Ti. x. 3. or 5. Fac. A precept iſſued to he ſheriff to enquire of the damages in waſte, and 
the theriit did not return the names of the jurors, and yet good; and Walter, ſecondary, faid, 


that it was not uluz! to name them in that court. Walmſley ſaid, the reaſon was becaule 
tlie cannot have an artaint. 

Enaft, 41. Ex C. B. entered Mich. 40, 41. Flig. Waſte by Letchford againſt Sanders, 
[ Ney, 5.) by Au and Ialmfley, If in waſte the iſſue be joined upon a collateral point, 
25 wn ther he entered as executor or deviſee, ſtill the jurors ought to have a view to give 
the damages: ſo if the waſte be confeſſed or found by verdict: aiter if it de adjudged 
upon demurrer; but Gluavi, watra, By all, the view in waſte ſhall be of each parcel, 
to aſſeſs the damages, | 

Eafl. 25. Kl. C. B. π H..dtck's Cate, holden, that the ſheriff ſhall not go to the place 
waſted. in proper perſon. { See Warreford v. Hau.lect, in error, Cro. Eliz. 299. ] 


rles, 
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* Quarles, Fxecutor of Tull, again? Capell. 


(2) CQNE Duarles, executor of one Tull. brought an action 

of debt againſt E. Capell as brother and heir of Henry 
Capell, knight, and declared upon a bond made 10 the teſtator 
by the faid Sir Henry, in wulch he bound himſelf and his 
heirs &c. Defencant demanded judgment of the writ, be- 
cauſe the ſaid Sir Henry by his will made Ann his wife his 
executrix, and died, after whoſe death ſhe proved the will and 


[ 204. b. ] 


That the oblizor made 
executors and died, and 
that they have aſſets, ' 
is no plea by the heir 
to an action ot debt on 
the bond of his anceſtor. 


[ Benl. 96. S. C. ] 
1. And. 7 S. C. 


20. H. 7. 5 14. H. 8. 10. 
7. E. 4. 12. 4. E. 4 2 fi. a. 


adminiſtered &c. And afterwards the faid Ann died, after oe 
whoſe death the adminiſtration of the goods of the ſaid 3. H. 4. 31. 10, E. 2. 
teſtator not adminiſtered was committed to one G. Ireland, Pt 175. 

who took upon himſelf the adminiſtration, and that he has, 

and on the day of the writ purchaſed had, aſſets in his hands * 3 
to the value of the debt aforeſaid &c. And the opinion of by. 208. pl. 15. 

the Court was, without argument, that this was no plea. 

Which ſee in the time of + Edu. 1. in annuity brought (hee ee ans 
againſt the heir; and in the 6th year of H. 4. [ 2. pl. 14. ] and references to Plow. 
and in the 10th year of H. 7. fol. 8. Wherefore afterwards 9 PROS 

the defendant relictd ver:ficatione cognovit actionem. 


Benloc's Rep. (97. Y. 142. ] That plaintiff had judgment to recover, becauſe it is in the 
election of the plaintiff to ſac the heir or exccutor. 


| 


(2) PSESFASS was brought upon the ſtatute 5. R. 2. Treſpaſs in three acres, 


the jury find in open 
[{t. 1. c. 8.] ſuppoſing the entry into three acres . 28 fo one acre for 


of land. Defendant as to two acres conveyed to himſelf title the plaintiff, for defen- 


5 1 dant as to a ſecond, but 
by gift in tail, and gave colour to the plaintiff: and for the nt n 


third acre, he entitled himſelf by an allotment upon a parti- Coy were ſent back, 
tion: and plaintiff entitled himſelf, and traverſed the gift in 9 


tail for the two acres, and alſo traverſed the allotment for the * to a; yet in the 


: mornin affirm it 
third; upon which they were at iſſue: and it was found by 3 with⸗ 


: , : 2 out noticing the altera - 
verdict given in open court, as to one of the two firſt acres tion of the firſt verdi@t; 


for the defendant, 5. the gift in tail; and as to the other for yet the plaintiff had 


the plaintiff, 3. thcre was no gift; and for the third acre, 3. Jungment for all. 


T. 2. H. 8. Rot. 428. 
for the iſſue upon the allotment, they were not agreed; and x. 2 257. a. b. ns 


no damages were aſſeſſed for the treſpaſs in the ſecond acre, e difference berween 
actions of treſpaſs by 


And by leave of the Court they went back from the bar to common law and tra» 
enquire of the allotment. And about fix o'clock in the af- © 

; , . . g Plowd. 211.6. 3. H. 4. 
ternoon they denied their verdict given in open court for de- 18. . Pier, 209. 325- 
fendan tof their own accord, without being examined to it by ( 5. Mee. 350, 352-] 


P pÞ + the 


[ 204. b.] Michaelmas Term, 3. and 4. Queen Elizabeth, 


31. All. 39. the Judge, who was BUTLER, one of the Juſtices of C. B. th 
| and this was found for the plaintiff, And alſo for the ſecond c| 

acre they found for the plaintiff as before they had done, and F 

aſſeſſed damages for both: and for the third, s. the allotment, g 

they found alſo for the plaintiff, and aſſeſſed damages for this Ja 

alſo, and coſts for all: and this laſt verdi& for the allotment n 

only they affirmed in the open court of the Bench on the t 

* | 205.a. ] morrow, with the damages, without * ſaying any thing of their O 
[ Co. Lit. 227. b. 3. alteration as above. And yet upon great deliberation judg- 0 
jack Com. 377. 5. Bac. 60 


ment was given for the plaintiff. The like afterwards in 


Ab. 288. ] 
this Term, fol. [209. a. pl. 21. pot. ] 


7 785 85 — — ———— 
One ftarding mute or 
not anſwering directly 
on his artaignment for 


high treaſon, ſhall have ( 4) OTE, That it was ſaid by SAUNDERS, Chief Baron, 


3 — and WRHYDDORN, Juſtice, that the practice was, in ] 
Jenk. Cent. 5. c. 81. S C. the time of JohN BALDwiN, Chief Juſtice of C. B. and 
Weſt. x. c. 12. 3. Inſt. | . 5 . 

F alſo before in the time of EDwarRD MoNTAGUE, Chief . 
Paine, 19. Stamſ. 150, Juſtice of England, that if a man was arraigned for treaſon 


1c1. 3. EL 300. b. 10. ; : 
250 i, F. Cs d. 7. a. and held himſelf mute, or would not directly anſwer to the | 


33- Poulton de Pace, crime, judgment ſhould be given upon him as upon a trait | 
212. S. H. 4. 3. a. 11. >| 8 P — — — 


Co. 3. | 2.St. Tr. 312.) convict. Which note well. 


(4) Inſt. 391. Note the difference where one holds himſelf mute in treaſon ard where 
in felony; for, for treaſon he ſhall be attainted when he refuſes to anſwer, as much as if 
he had been convicted by verdict. [But now by 12. G. z. c. 20. the ſame is the law in 
felony and piracy. And tec BY. Com. b. 4. c. 25.] 


4 
I 
, 


MUNT. 


Tulices of gaol delivery (5) 11 was moved by the Juſtices of aſſize there, if a thief 
o have reſpited a pri- 

ſoncr, may in vacation 
after the adjournment command the ſheriff to reſpite his execution for ſix weeks 


of the ſeſſions make or- n , , 
g. r for forther reſpite, only; and after the ſeſſions adjourn, 5s. in the vacation before 


by the cuſtora of the the fix weeks expire, the ſaid Juſtices command the ſheriff 


realm. - s 
Jenk.Cent. g. c. 8a. S. C. to reſpite the execution ſtill longer; gu re, Whether they 
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be condemned to be hanged, and yet the Juſtices 
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1. Inſt. 263. can do this, becauſe their commiſſion of gaol delivery ſeems 


Dy. 15s. a. Pal. 1. to be finiſhed by the adjourament; and it is uſual to have a 
12. H. 4. 23-4. 1. Aſſ. 8. a ; 1 
new commiſſion every time they come to the ſeſſions of gael 


delivery. And yet by the opinion of all the Juſtices the 
order of further reſpite is good enough; and the cuſtom of 


(5) Ju? ices of ailize cannot allow clergy under the gallows, but only Juſtices of B. R. 
Ham, 13 
the 


'c 
Ff 
7 


Michaelmas Term, 3. and 4. Queen Elizabeth. 


L205. a. ] 


the realm has always been ſo: and the caſe of allowance of Stamf.f. 42. c. 15. 34. 


clergy under the gallows proves this: allo the ſtatute de 
Finibus [ c. 3. ] at the end in the 27th year of Edw. 1. 
gives authority that the Juſtices of aſſize, if they are both 
Jaymen, without any commiſſion of gaol delivery, may re- 
main there in the country to deliver the gaol. And alſo 
the penning and letter of the ſtatute of 1. Ed. 6. [c. 7.] 
of the demiſe of the king, which ſpeaks of the alteration 
of the Juſtices, proves this, © as if the ſaid Juſtices had con- 
« tinued.” 
Juſtices of aſſize have their juriſdiction by patent. 


OTE, By the opinion of all the Juſtices of aſſize 

aſſembled at Serjeants Inn, that if a man who may 
have his clergy granted in caſe of felony prays his book, and 
in fact cannot read, and it is ſo recorded by the ordinary and 
alſo by the Court, and this clauſe * « non legit ut clericus”” is 
entered; and yet for ſome reaſon he is reprieved until the next 
ſeſſions, and then he is again demanded, Whether he can read, 


00 N 


and then he can read, he ſhall have his clergy notwithſtanding 


the other record, in favorem vitæ; for he ſhould have had it 
allowed under the gallows by 34. H. 6. [ 49. a. b. pl. 16. 
if the Judge paſſed by there; and much more here. And 
although he have been taught and ſchooled in the gaol to 
know letters and read, that ſhall help him for his life : but 
the gaoler ſhall be puniſhed for it; for that is a point inqui- 
rable inter articulos placitorum corone, 27. Lib. A. [138. b. 
pl. 44. art. 11.] fo the entry of non legit ut clerics as above 
is of no force, but void. And it is not uſual to make an 
entry of clergy, except where legit ut clericus, and then ideg 
tradatur ordinario {hall be entered by the courſe of B. R. as 
the clerks there ſay : but before the Juſtices of gaol deli- 
very the form of the entry is, et tradito ei libro legit ut cleri- 
cus, et traditur ordinaric, without ides tradatur, &c. (a). 


(6) M. 7. Rich. 2. B. R. Rot. 3. J. vicar or the church of the Ro: 


H. 6. 49. b. Crom pt. 
Courts, 126. a. 


[ 2. Hawk. P. C. 39. J 


Hal. Pl. Co. 240. 


Though a nen egit ut 
clericus be recorded of a 
convict, yet if after re- 
ſpite he be brought up 
again and then do read, 
he ſhall have his clergy, 
hut the gaoler ſhall be 
puniſhed ſor ſuffering 
him to be inſtructed. 


*T 205.b..1 


Jenk. Cent. Fl. c.32. S. C. 
Dy. 214. d 215. 


Clergy, Br. 1. 22. AP. 
15. 


Stamf. p. 132. & 


27. ANT. 44. 


u Church in the eity 


of Canterbury, becauſe he by the licenſe of Y indie, gaoler and dg r- keeper there, in- 
ſtructed William Core, an approver, who a! rhe time of his taking was ignorant of reading, 
is adjudged and arraigned for fclony, but is acquitted by the jurors. Ex Lib. Magifiri Noy. 


— — — — — 


(a) By 1. Ed. . c. 12. 8 


of peers of the ccalm the neceſlity of r-ad/ng | Rea v. Bun idge, 3. 


—_ 


. 15. in the caſe } Hawk. P. C. 503. 313. and the caſe of 


Wms. 439. and 2. 


is taken away, and by 8. Anu. c. 6. fo in | Hawk. P. C. 555, 355. 


We cale of every common perſon. Sce 2. | 


 Gery 


a = = - -—- . 
U Pœᷓ—p— — — 1 3 . - - 


[ 205. b. 1 Michaclmas Term, z. and 4. Queen Elizabeth. 


| . Gery againſt Smart, 
If the conuſor of a ſta- (7) A COGNIZANCE was made by the bailiff of tenant 


tute, having a rent- 

| charge, 40" ext nt by ſtatute ſtaple of a rent charge; and ſhewed the 
purchaſe parcel of the . 
4 commencement of the rent reſerved upon a feoffment in fee. 
and cannot be taken in farm made by the conuſor by deed indented a long time be- 


execution. &S-cus if the . | ; 
n fore the recognizance made, and ſhewed the certainty of the 


cut. on before he got the recognizance; and that at the time of the recognizance the 

* . . 

K nant by ſtatute ſta. Conuſor wis ſeiſed of the rent in fee. And further he ſhewed 

ple may avow ior a rent that the conuſor was ſeiſed of the land whereout the rent 
On the dem. ſe of the iſſued, in fee, without making any conveyance, how he came 

erown aiter inuten by it, or for what cauſe ; ideo guære inde; for this deſtroys 

taken on a writ of ex= * , 

tent, but before it was his title, ſince by the unity of poſſeſſion of the rent and land 

returnable, the return . | 

56 after the recognizance made, the rent was ſuſpended or ex- 


war lo in the time of the tinguiſhed for ever; and then it follows that it cannot be 
a ſſor; Whether it 1 , : 
| Fer ee 3 extended afterwards in execution to the conuſee, becauſe it 


wurant. cannot be ſcized and delivered by the ſheriff when it has not 
[Mo.32.& Dal. 34.5. C.] any exiſtence, &c, But perhaps if the execution of the rent 
Infra, 208. b. 7. Co. charge was once had by the extent, then after this the in- 
=D Ne Co. 78.9. tereſt of the conuſee cannot be gone or defeated by the re- 
[19 — - Vom. leaſe or purchaſe of the land whereof &c. made by the conuſor. 
Dig 502. & 505. Quære of this, becauſe Bow xE thought it might. (8) And 
3.16. H. 7. 12. b. 4. a. beſides it appeared that the writ of extent was returnable in 
3 2 LON A 4 H. 6. the chancery in fifteen days of Saint Martin which was next 
4 2 a 7. * _ 5 after the death of queen Mary, and yet the writ was then re- 

1 e tured by Pigot ſheriff of the county of Bedford by inquiſition 

20. E. 4. 13. b. take non the 12th day of Oober which was before the death 

of queen Mary, before queen Mary herſelf in the chancery 

* [ 206. a. ] then being, which cannot be true, becauſe ſhe died * on the 

17th of November. And beſides the writ of /iberate was made 

in Hilary Term next by the lady Elizabeth now queen: 

7. Co. 30. Dy. 290. therefore guzre, whether the extent was not returned with- 

Lit. fol. 126. pl. 556. : 

| | out warrant, becauſe by the demiſe of the queen the warrant 

F make execution; and it is not remedied by the 

ſtatute of the 1ft year of E 6. [c. 7.] Alſo in the con- 

cluſion of the plea he does not ſay 4 in the land charged 

« with the diſtreſs of the conuſee: and for all theſe cauſes the 

20. H. 6. 5. b. 49. H.6. plaintift demurred. And it was moved, that the tenant by 

2 ſtatute or elegit of rent cannot make avowry, becauſe it is 

Br. Stat, Marchant, 44. not land. And the ſtatutes of Afton Burnel and de Merca- 
toribus (11. & 13. E. 1.] ſpeak only of land, and not of rent 


&c. 


Michaelmas Term, 3. and 4. Queen Elizabeth. [ 206. a. ] 


Kc. but the ſtatute of 27. E. 3. of Staple, c. g. ſpeaks of 

lands and tenements (5), goods and chattels, &c. and rent 

is a tenement. (9) And then it was moved, that the remedy 

for him is by aſſize only and not avowry ; but it ſeems to the 

contrary. And ſee H. 13. H 4. in 4 itz. tit. Avowrie, 

cap. 23- (but it is not found in the printed Book of this year) Dy. 373. b. Mo. 32. 
that the tenant by ſtatute was of a rent reſerved upon a leaſe 

for life, and after execution the rent was in arrear, and he 
diſtrained, and made avowry upon the leſſee, who was plaintiff 

as his tenant by the manner; and no exception was taken to 

this. And afterwards by the opinion of the Court, for the 

defaults above, and one other, namely, becauſe the record was, 2. Cro. 13. 
that the maſter in whoſe right the recognizance above was 

made alleged the ſaid unity of poſſeſſion of the land whereout 

the rent iſſued, for the record was in this form, s. and the 

ſaid Richard Smart (which was the name of the maſter ) ſays, 

and the name of the bailiff was William Smart, the plaintiff 

5 had judgment to recover damages and coſts &c. 


— _ ——— 8 ——_. 
—_— — 


„ 


( The word tenements is in the act de | mercatoribus 13. E. 1. ſt. 3. c. 1. 


a 
7 Belly and Others againſt Algor. 
; OTE, That this Term an outlawry of one William Outlawry reverſedwith- 


5 ; 0 out writ of error, for the 
Algor at the ſuit of William Belly and others was |... Frag 


_ reverſed on good conſideration in the Bench without writ of % diebzs in the writ 
. . of proclamation. 

error, becauſe theſe words uſually put in the writ of pro- Mi © th 

clamation, 4. * made upon three ſeveral days wheresf one loſe, H. 3. Eliz. f. $8. 

cc PR" 57 : : c. 137. S. C. 26. H. 8. 

proclamation &c.“ were omitted by the negligence of the 4 4 F. 5 


exigenter, who was Scrogges and his clerk, whereby the writ H. 7. 4. b. Dy. 172. 
b. 218. 11. 11. 22. 39. 


did not bear any ſenſe according to the intent of the ſtatute H. 6. 15 b. 21. b. 7. a. 
6. H. 8. ſc. 4.] and a precedent of reverſal was ſhewn, 5 b. 74 228 7- 
namely, H. 8. Rotulo. [Benl. 14. pl. 15.] was ſcen, becauſe n 


the writ of proclamation did not make mention to what 3 6. Rot. 612. Salary. 
; enloſe, fol. 19. Cap. 6. 

ſheriff the defendant ſhould render himſelf &c. See Eaft. 4. [2. Hawk. PL C. 650 
[ Eliz. fol. 21 3+ b. pl. 44 poft.] 651. 3. Bac. Ab. 767. 
See 4. Burr. 2 563. 2. 


Term Rep. 499. 4. 
Term Rep. 521.] 


(10) 


Darell 


- 
, > 
: . 


. _ 8 - 
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*[ 206. b. ] 


A teaſe is made to com - 
mence at a future day, 
before which the re- 
verſion is ſeveral times 
granted over; aſter- 
wards the leſſee enter- 
ing commits waſte; the 
laſt aſſignee may count 
ex aſſignatione of each to 
whom the land came af - 
ter the leaſe made, al- 
though there was no 
tenure under them. 


Plow. 193. 192. 
Dy. 90. a. 


Dy. 208. 
41. 46. E. 3. 28. 17. 


Hutt. 110. F. N. B. 


127. and note b. there. } 


8. H. 7. 19. and 13. H. 7. 
a6. b. 
Br. Waſte, 470. 


Michaelmas Term, 3. and 4. Queen Elizabeth, 


* Darell againſt Wybarne. 


(11) AN abbot made a leaſe for a term of years to begin 

five years afterwards, and before the term com- 
menced he granted the land by deed enrolled to king H. 8. 
by force whereof, and by the ſtatute of 31. H. 8. [c. 1 3] 
the king was ſeiſed in fee, and granted it over in fee by 
letters patent. And before the term commenced the pa- 
tentee enfeoffed A. B. The term commenced, and the leſſee 
entered and committed waſte, 5. in digging the earth and 
ſoil of a certain wood or coppice, and alſo in cutting down 
trees of the ſaid wood or coppice: and A. B. brought waſte, 


ſuppoſing by the writ the waſte in the lands and woods 


which he holds for a term of years of the aforeſaid A. B, 
ex aſſignatione of the patentee, of whom the ſaid defendant 
held for the ſame term ex aſſignatione of the lord the king 
H. 8. of whom the ſaid defendant beld for the ſame term ex 
aſſignatione which the abbot made to the ſaid king H. 8. 
Whether this form of writ ex a/fgnatione illis, be good; 
becauſe in fact there was no tenure by the leſſee of the 
abbot, nor of the king, nor of his patentee, nor any reverſion 
in any of them, becauſe the alienations were made before the 
commencement of the term. And it was holden per Curi- 
ani, that the form is good enough, and no other or better is 
given for this caſe in the Regifter. And the caſe is in 
Natura Brevium Fitz, [fol. 127.] in Waſte, that if the 
woman be dowable againſt the heir of her huſband, who 
enfeoffs a ſtranger, who aſſigns dower to the wife and ſhe 
commit waſte, the feoffee ſhall have the writ of waſte ex 
aſſignatione hæredis, where there was no tenure between the 


mother and him, nor any reverſion in the heir. And 5. H. 5. 


[12. a. pl. 30.] the leſſor ouſted the termor, and enfeoffed a 
ſtranger, upon whom the termor re-entered, and committed 
waſte, the writ ſhall be ex afſignatione; wherefore &c. 
More of this caſe fol. [ 207. pl. 14-] following. 


Michaelmas Term, 3. and 4. Queen Elizabeth. 


TTAINT was brought of a falſe verdict given in 
Romney Marſh before the bailiff and jurats there 
jn the 3d and 4th years of the reign of P. and MA. and the 


writ of certiorari directed to them to remove the record into 


(12) 


chancery was © the record of a certain inqu:ſition taken &c. 


, 


and for this default the writ was chal- 
jenged: and by the opinion of the Court the writ was bad, 
and the record is not by this yet removed, for the record 
which is now removed of the time of another king cannot 
be a record of the time of the preſent king. Vide 16. Z. 2. 


[477-] and 1. E. 3. 43. ſmile. 


«K jn our court c.; 


I 206. b. 1 


A certiorari to remove an 
inqu. ſition taken in the 
late king's reign, call- 
ing it © & record of an 
& inquiſiticn taken Sc. ia 
te curia neſtra,”* is bad, 
(Dal. 33. 

Wy. 19%. 1. ©. g. . 
B. N. C. 278. Mo. 30. 
3. Cro. 215. 29. A, 
32. 3- 27. H. 6. 2 b, 
29. 2 R 3.2. b. . 
H. 6. 4. b. Error, 5. 
4. E. 4 43. or 73. or 13. 
Dy. 105. b. Coke, 7. 
31. a 

4. Mod. 247. 2. H. H. 
P. C. 214. Bac. Ab. 
Error, D.] 


(12) Trin. 2. Jac. B. R. Rot. 955. Y Coke v. Neruton. A judgment was g ven in the 


court of Iy/ vic, and error was brought on it, and the record was removed into bank, and 
the certificate was recorded, Which follows in theſe words: Pleas in the court of our lady 


Flix. ate queen of England, where /ate ought ro have been omitted; for it is the record. 


de verby in verbun and then in the time of queen UE. the record could not be of the late 
1 nleſs it ſuppoſes another queen, and fo error; and the judgment was reverſed, 


nd often afterwards this judgment was affirmed for good law. 
Trin. 1680. B. R. between ꝙ Ffir and Browne. An inditment 


was quaſhed becauſe 


it was ſaid therein of the 4ale Hing, when the king at the time of the indictment was living 


Trin. 50. f. 4. b. 


— ———̃ä œ7 


Babington azainft Sheldon. 


(13) AN abbot within the year before the parliament of 

31. H. 8. made a leaſe under the convent ſeal for 
* a term of years of a wood containing four hundred acres 
for a rent; which wood was ſeven leagues diſtant from the 
abbey, and was an uſual and faleable wood every year by 
parcels by a common woodward, And of the money ariſing 
from it he rendered account at the audit: and no fuel was 
carried thence for the houſe of the abbey, for it was always 
ſold, but was never in leaſe before for the ſpace of twenty- 


four years, nor long before, but reſerved and retained in the 
hands of the abbot &. Whether this leaſe be within the 


purview of the ſtatute [31. H. 8. c. 13.] to be made void 


by the clauſe [d. 5.] s. © which have not dern commonly uf-d 


« to be ſet and let to ferme before the ſaid leaſe, BUT kept and 
« reſerved in the manurance, tillage, or cecupation of the 
« governor, for maintenance of boſputality and god Douſe- 
« keeping &c.” was the queſtion upon a demurrer to the 


*{ 209.4 } 
Wood b.longing to an 
abbacy annually ſoid in 
parcels, and the produce 
paid into the hands of 
the abbot, held to be for 
the purpoſe of hoſpita- 
lity within 31. H. 8. c. 
13. §. 5 and a leaſe of 
it grant A within a year 
before that ſtatute there - 
tore void. 

A termor cannot plead 
Vi non, but ſhould juſ- 
tity under his leaſe, con · 
cludirg that ſo he is in 
ſans tort, or plead no te- 
nant ut the {freehold na- 
med in the aſhze, li the 
ſact warrant it. 

Jenk. Cent. 5. c. 83. 
. 

5. El. Benloſe, pl. 16. 
10. El. 27 1. b. 6. E. 6. 


77. b. 


evidence in aſſizæe by Babington againſt S Heldin, where the 


iſſue was joined in this form, 5. that the wood was not com- 
| monly 


r 


[ 207. a.] Michaelmas Term, z. and 4. Queen Elizabeth, 
monly reſerved in the manurance of the ſaid abbot &c. for 


maintenance of hoſpitality and good houſekeeping in manner 5 
and form as the plaintiff hath alleged; and of this he puts 10 
bimſelf upon the afſize, and the ſaid plaintiff doth ſo likewiſe 4 

&c. Aud by the opinion of the greater part of all the 
Judges of aſſize of England, for that purpoſe aſſembled, this 1 
| | leaſe of the wood as above was within the purview and intent 
2 of the act, although immediately it was not ſpent in hoſpita- n 
kl N lity, for it might be reſerved in ſtore by the governor of the 4 : 
4.4 8. AN. 18. 4 H. 6. 17. houſe for ſuch purpoſes, although it was not employed in it JA 
of 1 in fact. But the opinion was that the iſſue was inſufficient, * 
. 4 Dy. 72. 246. 9. 30. AM. and misjoined above. And alſo the leaſe for the term of 
5 wb 3 pl. 59. years above with convcyance of the reverſion to plaintiff in le 
1 4 Ante, 77. b. nu. zo. fee was pleaded in bar with the concluſion of “ Judgment _ 
; 1 % « whether the aſſize &c.“ Et non allocatur per omnes without 15 
11 . concluſion of iſſint eins ſans tort, for he cannot (being only B 
- 8 [See Co. Lit. 228. b. 4 terinor) plead in bar of the aſſize, any more than a diſſeiſor 5 
|; _— ö or bailiff &c. for his plea ſhould be, no tenant of the freehold , 
't named in the aſſize, &c. 12 
is 
1 Darell a ινιν ν Wyharne. 2 
£19 £0 
; 4 In waſte, plaintiff de (14) NOTE, In the 'waite by Da ell againſt J/ybarn:, 2 
5 2 ehre exception was taken to the count, 5. that the A 
uh _ 2 3 N conveyance of king H 8. to Culpeper was inſuſſicient to i 
93 5 . carry the reverſion of the Jands waſted and in leaſe; becauſe Jar 


ing ſc. ſed on the d. ſſo- in the beginning of the declaration the plaintiff ſays, that the 5 
jut. on of the monaſtery : ; . a R ; 8 th 
granted to plan tiff and abbot of B. was ſeiſed in his demeſne as of fee in right of his 


| | aft 
his heirs * texcmonta monaſtery &c, of and in one meſſuage, one garden, three 
fra dicta per nomen mu- : + = ; W; 
. © weru de C. cu ferti- hundred acres of land, and eight hundred acres of wood with 2 
* 


6 gent.“ This is ſuth- over” , 7 | -—* 
# 2 tenances in Geudhberſt Southerſt]; eing ſo * 
Cicnt, without avernent the Ppuürtenances in Woe 7 [ . /t , and b S 


that the land im leaſe is ſeiſed he demiſed the fame &c. to the aforclaid I} ybarne for 
the ©. | 
Fr <<} or tue manor. C the term &.; and that after the ſurrender of the monaſtery, 


* [ 207. b.] and by the act of 31. H. 8. [c. 13.] the king was ſeiſed in 


Supra, 1. and 12. Vide fee, and being fo ſciſed, by his letters patent bearing date at V. 
206. b. 


—— 5 * . 
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on ſuch a day and year, gave and granted to the aforeſaid 
T. Culpeper by the name of T. C. efquire, the tenements 


l: 
aforeſaid with the appurtenances, to the ſaid Vybarne as a 
aforeſaid demiſed, among other things by the name of all his 8 
manor of C. with its rights members and all appurtenances in if 


the Miele in his county of Neut to the late monaſtery of B. 
in 


Michaelmas Term, 3. and 4. Queen Elizabeth. 


[ 207. b. ] 
in the ſaid county of Kent, then diſſolved, lately belonging Dy. 246. 


and appertaining, and being parcel of the poſſeſſions thereof, 6. Co. 39. 


and of all meſſuages, tofts, cottages, lands, tenements, mea- 

dows, paſture lands, and common of paſture, woods, &c. 

(general words) ſituated, lying, and being in Chingley and 

Souther/t in the Wielde in the faid county of Kent, to the ſaid 

manor in anywiſe belonging or appertaining, or as member, 

part, or parcel of the {aid manor before then being held, Flow. 191. 
known, accepted, or reputed, to have and to hold the tene- Dy. 178. 
ments aforeſaid with the appurtenances among other things 

to the aforeſaid T. C. his heirs and aſſigns, for ever: and did Plow. 168. 
not make any averment that theſe lands and tenements in 

leaſe were parcel of the ſaid manor of C. in the Wielde, or 

accepted or reputed as parcel thereof, and alſo that Souther/t 

is in the Wielde. And this exception was taken at the 

Bench by A. Browne, Fu/tice, who thought that the per 

nomen does not maintain the grant of the land in leaſe, unleſs 

it be enforced and ſupplied by an averment that it is con- 

tained ſub nomine manevii Ic. which ſays nothing of Southerſt, 

in which vill the land is ſuppoſed &c. But as I think this 

is not ſo, for manerium eft nomen collectivum et generale: 2. co. 33, 34. 


and by the common intendment, and for the moſt part, it Shep. Touch. 89.) 
comprehends and contains meſſuages, lands, gardens, and Nea, lib. 2. fel. 8. fl. 8. 


woods, and alſo it may extend into divers vills in the Wielde. a good caſe to that pur- 


Alſo the ſentence, and of all meſſuages, tofts, &c. in C. and S. 8 2 1 
is a general and perfect ſentence by itſelf, and conveys the | 
land there, although it is not parce] of the manor. Note 
this, but it is not ſo after the © and elſewhere &c.” And 
afterwards, on the laſt day of Hilary Term next, judgment 
was given for the plaintiff, A. BRowNe oppoling it, and 


immediately a writ of error was delivered. 


OO oo——_— ᷑ ʒ . IT, 


Bricknold againſt Owen. * [ 208. a.] 


(15) DEBT and damages were recovered againſt one in After judgment the de- 
Lond d bef; tion defendant died: e abt dhedd ; the plain. 


plaintiff ſued out a ſcire facias into London againſt the heir 2 againſt the hair 
a and tenants of the lan 
by his name, and as tenant of the land and tenements which 1; was the deſen- 


were defendant's on the day of rendering the judgment“ 2 2 p. of the 
* 4 8 1 Ju Zmen o ana e gi A 
aforeſaid; and it was returned nih:l habet nec eft inventus : gainſt them, without 


At l 5 : previous proceſs againit 
d upon a teſtatun. that divers lands and tenements which *, | elan 
were 
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2. H. 4. 14. a. 

22. Aſſ. 32. 

30. H. 6. 5. 

3. H. 4. 17. Dy. 160. 
b. Br. Scire Fac. as, 42. 
Supra, 295. b. 

Dy. 162. b. 225. 


Ir. Cromp. Prac. 353. ] 


5. H.4. 31.8. 
46. E. 3. 29. b. 2. R. 2. 


Execut. 46. F. N. B. 
RT; © $i #4 
E. 3. Execution, 139. 


7. R. 2. Execution, 
19. 163. 
. E. 3. 43. . 16. 


H. 7. 6. b. Dy. 204. b. 


Zee the references to 
Plow 439. in nous. 
Ambler, 17. 


H/. 24. Luz. 


— * ow op 


Michaelmas Term, 3. and 4. Queen Elizabeth, 


were of the aforeſaid defendant at the time of the judgment 
&c. were in four counties, the plaintiff had four ſeveral writs 
of ſcrre facias agaiuſt the tenants generally without naming 
any one; and two of thoſe writs were returned ſerved, ,, 
that H. Owen was tenant of two ſeveral rent-charges &c, 
and that he was warned &c. and made default; and the 
other two were returned, quod null; ſunt terrarum tenentes 
Sc.; and plaintiff had againſt him two ſpecial writs of elegit, 
containing the whole matter. Dnwre, if there ought not to 
iſſue firſt a ſcire facias againſt the executors of the debtor, 
and if nibil Sc. then afterwards againſt the terre-tenants, 
as in AM. 7. H. 4. 22. [ 31. a. pl. 10.] but in the Judicial 
Regi ter, fo. 57. + 12. a. ſuch a ſcire facias as above is 
expreſſed upon a recounizance, and it is all one law, as it 
ſeems. And note that the ſtatute of H. 2. cap. 18. which 
gives the elegit is, that © the ſheriff ſhall deliver all the chat- 
tels of the debtor (ſaving only his oxen and beaſls of hi, 
« plough), and the one half of his land, until the debt be levied 
« by a reaſonable price er extent.” So that the executors for 
the goods if any there be) are chargeable, as well as the 
heir for the land, as it ſeems. [deo quæsre inde it this be at 
the election and liberty of the plaintiff &c. 


Note per Munmwood, Clicf Baron, that the courſe of the exchequer is, that if 


a man bc in debt to the king by record or otherwite, and dies, the heir ſhall not be charged 
W the exccutor have aets, nor the feoffee if either of them have, for he ſaid that the exe- 
cutor and heir come to the land ane goods gratis, and therefore in reaſoy ought to be charged. 
{ Ante, 67. b. in margin. ] 


IfFve that executors kad 
aſſet on the day of the 
wr.t, is well ſupported 
by <:dence of aſſets paid 
into their hands in the 
prerogative court onthat 
morning, though they 
prove immeniate pay- 
Den: oer to 20s 
ther creed. tor hy ordut ot 
the Curt previous to 
i adtual Nuing ci the 
verit. 

28. H. F. 32. a. fo. 279. 
. 


Dr. and St. 77. 8 Os: 
52. „ 05. E. 4. 18. 
Dy. 43%. 


(16) IN debt againſt ex-cutors, the plaintiff at vii privs 
in London this Term gave in evidence to prove 
aſſets in their hands on the day of the writ purchafed, which 
was 13th June, enno c. that on the fame day a ſum of 
monry to the value of the debt and more was brought into 
the prerogative court of Canterbury, au there delivered to 
the exccutors as a debt due to the teſtator: and this could 
not be denied by the executors; but they ſhewed to the 
jury, that immediately in the ſaid court they delivered and 
paid the fail ſum to another creditor of their teſtator by the 
order of the faid Court: and yet this was not allowed for 
admintitration, but that this ſhall be holden aſſets for the 
plaintiff, although the writ was purchaſed on the ſame day 
after ths payment of me money; and ſo theſe aflets were 


proved 
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Michaelmas Term, 3. and 4. Queen Elizabeth. [ 208. a. ] 


proved by a narrow pinch. But by ſpecial pleading defen- 
dant might perhaps have helped bimſelf: Wherefore the jury 
found aſſets generally on the day of ſuing out the writ with- 
out giving any ſpecial verdict. 


It ſeems that the aſſets ſhould be ſpecially found upon rien per diſtent, This point was 
Hil. 7. Jac. B. R. error by ꝙ Spurl. ng v. Gawſel. 


Paine againſt Sydney. In B. R. 


(17) * HN DANYE L L, ſeiſed in his demeſne as of Form of a writ in waſte 
fee of certain houſes and woods in Appulton in the —— * 
county of Norfolk, leaſed them for a term of years to one affignee of the leſſee for 
Thomas Goodwin, who entered; and afterwards the leſſor 8 
granted the reverſion to Thomas Hollis, Knight; and the ſaid 
Thomas Hollis granted it over to John Paine * in fee. And “ [ 208. b. ] 
afterwards Goodwin granted his eſtate in the term to one 
Tho. Sydney, who committed waſte, &c. and for this caſe the 
writ was drawn in this form: „If John Paine, genileman, 
« ſhall have made &c. then ſummon &c. Thomas Sydney &c. 
« of a plea wherefore ſeeing &c. the ſaid Thomas in the houſes 
« and words which he holds for a term of years (by the demiſe 
« of Thomas Goodwin, to whom John Danyel demiſed them for 
« the ſame term,) of the aforeſaid Jobn Paine, of the aſſign- 
% ment of Thomas Hollis, Knight, of whom the ſaid Thomas * % $1 
« Goodwin held them for the ſaid term of the aſſignment which 
« the ſaid John Danyel made thereef to the aforeſaid Thomas 
C Hollis, made waſte &c.” And this by the advice of the 


Dy. 90. a. 40. 206. 
[F. N. B. 126, 127.J 
41. E. 3. 28. 


Chief Juſtices of both Benches, and of the Chief Baron of 


the exchequer. 


Blunt againſt Lord Haſtings. ES 


(18) AND now at this day came as well the aforeſaid Whey a peer is defen- 
William Blunt as the aforeſaid Edward Ha/lings, 5 as 

Knight, Lord Haſtings, by their attornies aforeſaid, and the cauſe of challenge to the 

recognitors of the aſſize aforcſaid being exacted, likewiſe TO” 

cont: and waar this the fad Edward H. Zaight, Land BO Of 

challenged the array of the pancl of the aſſize aforeſaid, 


becauſe he ſays that he is, and on the day of ſuing out the 


original writ of the aflize aforeſaid, s. on the 3d day of /Zay, 
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6. El. 318. a. 
6. Co. 54 a. 


Co. Lit. 156. a. 
2. 7 H . 23. D. 
11. El. 265. b. 


22. H. 8. 22. 

Pluvy. 117. 

Dy. 125 246. 

B. N. C. 221. 328. 463. 


Michaelmas Term, 3. and 4. Queen Elizabeth. 


in the ſecond year of the reign of our lady the now queen, 
and before, was one of the great men and peers of this realm, 
having place and voice in every parliament of the ſaid realm: 
and that the principal panel of the faid aſſize was arrayed and 
made by T. Lucy, Efquire, late ſheriff of the aforcſaid county 
of Leice/ter ; and that the panel of ten recognitors of that 
aſhze was here at this day newly appointed, arrayed, and 
made, by V. Stevington, Eſquire, now ſheriff of the county 
aforeſaid, no knight being named and returned in the faid 
panels, as there ought to have been according to the privi- 
lege and cuſtom of this realm, in ſuch caſe from time whereof 
memory is not {to the contrary] uſed and approved. And 
this he is ready to verify, wherefore he prays judgment, and 
that thoſe panels may be done away and quaſhed &c. And 
to this the plaintiff demurred, and it was adjudged a good 


challenge (a), vherctore the array and panel were quaſhed, 


and a writ awarded to the coroners to make a new panel, 


and this in laſt Autumn. The like was adjudged in the 
Bench in aſſize between Verbdigate, plaintiff, and the Zarl 
of OD. 5 in the time of queen Aary, s. M. 


2 121, fol. 107. b. ſupra. ] 


| and . 


(a) Bat nu by 


— — — — — — —— — — — 


24: B. 2. 0.43; „ ed by reaſon of any ſuch challenge, any 


« No chal! enge mall be take uo ang panel lan, ulage, or cuſtom, to the contrar; 


«« of jurers for want 


of a knie gut beine re- noi n ding. 


"= turned on {uct panc, nor ane ar ray quath- 


CorxTyY cr Yory. 
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& n at B. of lu dt in 

H.“ without ſhewing 
in what county, is inſut- 
ficient, 


In Sherman's e iſe in 0! 
ciſed of curtain age {oe in 35 1.472 ok x of H. 8. made a fenfftiment to 


that ich a ene vt 
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the time of his ne 
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Rayſing's Caſe. 


(19) IN inquitition indented taken at Beverly on the 
20th day ci September in the ſecond year &c. 

which ſays &c. that Roger Rayſing was ſeiſed of one capital 
meſſuage 


the Court ot M'ards, 2. Dal. 1 37. ] it was found by oſſicc 


1, in the 25th H 8. he made his will and 
Found that he continucd leiſed of the ule at 


Re 4 much confideration it was reiolved that this office was uncertain, 
„ iſſued, and it canndt be aiced by intendment not traveriabie, for 


implicet! n or inten dwenr re not traverſable, and an Cf ce ought always to be certain 


in A PO: eier 
agu Nis 110 Gf A 8 


cre an office adi 


E id: and that tere the cnant by the curteſe; 
that th. and 15 halte 


ſeems to me. dc 


ic. And r RT AM, 7. who was of counſcl in the caſe, cited it in the 


calc, 5. Co. | 54+ Mo. 199. 210.] 11. II. 5. LKcilw. 200. a. pl. 11. 
one oe be 3 by the curteſy, not finding what eſtate the s vite 
„ dcad, the heir of the wife under age, and 
x of the king, this off co 13 good for the King, which is not law, as 1t 
es concerning the validity of offices, Ploved. 264. 485. 10. H. 7. 10. 


lic H. 7, vo 9 5 101. 


An 


6 


Michaelmas Term, 3. and 4. Queen Elizabeth. 
meſſuage in Huggate, and of four houſes in the tenure of 
E. F. without mentioning in what county Beverly is where oro. gg, 100. 


the inquiſition was taken, and without ſhewing in what 
county H. where the tenements lie, is, and without ſhewing 


in what vill and county * the four laſt houſes lie. Quære 
whether the office be void or not; and whether a new writ 
of diem clauſit extremum {hall iſſue, or the writ of mandamus. 
And per opinionem it was holden that the office above was 
inſufficient, for if it were to be treverſed, one could not know 
And fuch a caſe and 
precedent in an ingur/itio poſt mortem Solimon in Devon. in 
the firſt and ſecond year of P. and MH. was ruled fo in the 
Court of Wards upon great conſideration, as is afferted by 
Maſter Xayleway. See + MH. 16. fo. an office ruled inſuf- 
ficient becauſe it contained only an implication or intend- 
ment of a dying ſeiſed in uſe or poſſeſſion, and not expreſsly 
found ſo. 


from what viſne the jury ſhould corne. 


* | 209. a. ] 


Trin. 8. Jac. accord”, 
Ben. 111. 23. H. 7. 


Dy. 183. 
4. 11. 7. 16. 
Gould. 20. 


Dy. 296. b. 
3. H. 6. 5. 


Br. Office, 1. 

14. H. 7. 23. 

[Lane, 39. Salk. 469. 
3. Mod. 335. 3. Lev. 
388. 


An office was found that ſuch a one held of the king, and died ſeiſed, and that his heir is 
under age, and it was not expre::cd of wha: eſtate he died ſeiſed, and yet good by COKE, 


Chanc. 3. H. 6. 5 


But MAKTEN, This ſeems to be the better law; and ſo RBhopks and 


PERIAM held in the argument of Kz/2h?'s caſe. 5. Co. not', Plow. 435. 


— — — — 
Coveney's Caſe. 


(20) [J EHORANDUN, That this Term one Coveney 

preſident of Magdalane Cillege in Oxford made 
an appeal to the queen in her chancery from the ſentence of 
ceprivation by the biſhop of Minton founder of the ſaid col- 
lege, the viſitation of which (for the good government of the 
houſe, and according to the ſtatutes and conſtitutions there) 
belongs to the biſhops of Minton, and exempt from every 
ordinary &c. And the diſcuſſion of this appeal was com- 
mitted to BRowNE Fu/ti:e, and WESTON Juice, who after 
divers conferences with the civilians, reſolved that the appeal 


does not lie, and that he has no remedy as the laws are at this 


day, becauſe this caſe is out of the ſtatute of 24. H. 8. [c.12.] 
and does not obſerve the order of the ſtatute &c. for this 
matter of deprivation is merely temporal, and as by a lay 
patron. 

And from this it follows that if he be ſo expelled, he may 
have an aſſize or ſach ſuit at the common law; where- 


fore &c, 
24 2 


An appeal does not lie 
for the preiident of 

lagdalane Colicge Ox- 
ſord trom ſentence of 
deprivation by che viſi- 
dor. 


Dy. 273. Mod. 82, 83. 
7. Co 43-b. 2.Keb. $62. 
1. Rol. Ab. 712. Styl. 
457. 2. R. 2. Quare 
Impedit, 146. Dy. 241. 
243. Br Depoſition 10. 
11. Co. 99. b. 1. Rol. 
Abr 11. 14. 

[ 1. Black. Rep. 82. 2. 
TermRep.338$.note(s). 


3. Bac. Ab. 533. 5. Com. 
608. ] 


He may have an aſſiſe 


at common law. 


„ 4 


- Ld 
A - * 
22 _ 
ow wn : - 4g CA * = _— - — . —— a a> * = 
F. 2 *7 7 — 
5 - = I a +5 o = 1 2 * 5 
* » : * * S ; 
a” 4 "4 Fe * 0 
1 - = _ a . K _ 
« 2 — 2 = = Y 7.200 Py $ I - =. £ k 
i | . —_ — . 
Y * [IR Ct I. K 5 
- - = —_ — > 8. 22 9 - — 
— . = 2» p a 2 7? f 
— . — — 


Os ²m ON” OP T9 2—— 


_ _ —_ 
* - 
— 


— 


2 A. 


„ 2 
OT at . 2 


"ITN _ 2 — — 1 2 _ 81 8 
- - = =_ — _ 4 by 
he 2 — 2 — = 2 


- 
- —2 — 
— — p * 
_ 


3 

— 
= . P Pe. . l ba! 4 
— ſe Reg L 


— 


— 
— . * 


. AST PSERSETTTIY 
* — Y = 


[ 209. A. ] ; 


Where a jury give à pri- 
vate verdict at night, 
and on the mcrrow give 
an open verdict in court 
contrary to their privy 
verdict, the open verdict 
ſnall be good, and the 
firſt void. 

Mo. 23. | 

Plow. 210. b. _ E. 
Supra, 214. b. 204. 9. 
{ 5. Mod. 350, 351. Co. 
Lit 227. b. 3. Bl. Com. 
377. 5. Bac. Ab. 288. 
282.] 

16. Aſſ. 15. 3. H. 4. 18. 
Perk.729. 2.H.7. 11. b. 
Plow. 26. a. 

[ Leaſe for years con- 
ditioned that if the leſ- 
for grant the reverſion 
the 1-f-e ſhzll have the 
fee, in quid juris clamat 
by the conuſee of a 
fine levied by the leſſor, 
it the termor claim the 
ſee it is a forfeiture. 
In guid juris clamat, if 
the termor claim a fee, 
the conuſee ſhull have 
judgment to ſuc for the 
ſeifin, and have the fine 
engroſſed if he pleaſcs. ] 
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19. H. 6. 63. a. 1. 2. Co. 
Ga. 55. b. & 68. 8. E. 4. 
Ig. 1. H. 7. 22. Perk. 
729. 15. E. 3. Judg- 
ment 237. Flow. 487. 
13. H. 7. 23. 1. Co. 84. 
1. Inſt. 251. b. Fw. 
an. „ 10. L. 3. 32. 
Euqueſt 47. 


Leſſce for years i” 
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Saunders againſt Freeman. 


(21) | N guid juris clamat by Saunders againſt Freeman the 

jury found, and gave a private verdict at the laſt ni 
privs at night for the defendant, and the next day in open 
court they altered: their verdict, and found for the plaintiff, 
And both verdicts were returned on the peſtea by the advice 
of all the Juſtices of aſſize in England: upon which of the 
two verdicts the judgment ſhall be given, was the queſtion, 
And by the opinion of all the Juſtices, 3. WESTON, BRowns, 
and Dye, the laſt verdict ſhall ſtand, and be in force, and 
not the firit. But what manner of judgment ſhall be given 
in this caſe, Cur? adv” vult. 

Plefington's Caſe in 6. Ric. 2. [ Fitz. Ab. Tit. quid juris 
clamat, pi. 20. and Condition 19. Cited alſo 2. Brownl. 227.] 
was, that a man made a leaſe by indenture for a term of years, 
and ſurther granted that if the leſſor aliene the reverſion or 
die within the term, that chen the leflee ſhould have the free- 
hold; and livery of ſeiſin was made accordingly. And after- 
wards the leſſor by fine granted the reverſion in fee as a re- 
verſion depetidant on a term of years. And the conuſee 
brought a quia juris clamat againſt the leſſee, ſuppoſing him 
to be a termor only, and he claimed the frechold : and for this 
cauſe judgment * was given that the term by this claim ſhall 
be forfeited, and that the conuſee may enter, and that the fine 
ſhall be ingroſſed it he chooſe &c. for the condition above 
was holden repugnant. And at length judgment was given 
in the firſt caſe, not that the plaintiff ſhould recover ſeiſin, 
but that he might ſue for the ſeiſin if he would, and that alſo 
the fine ſhould be ingroſled, if he would, according to + 7. 
10. E. 3. 7. & $ £.8. of the now queen, in the exchequer, 
upon intruſion in S againſt Smith, two verdicts were 
given as above; and the laſt was for the queen, and that 
ſtœod. 


gad 11s Clumat upon a graut of the reverſion claimed the land for 


life, l. is 1s @ forfeiture of l. is term of years. 


— — — — 2 — — 


Leaſes made by the king 
oi lends of the duchy of 
Lancaſter are not void- 


(22) # RESPASS de clauſo fradto &c. at Bradley 
againſt hve. And the treſpaſs was in a certain 
able for the nonage ef large waſte called Bradley- hey, in which cach defendant ſeve- 


rally 
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rally claimed common appendant to the manor of Braylesford 
in the ſame county, whereof they are ſeveral tenants, which 
manor was holden of king H. 5. as of his Duchy of Lancaſter by 
knight-ſervice; and that it was in ward of the king by the 
nonage of Ralfe Shyrley, the wardſhip whereof was granted 
by the ſaid king Henry 5. to one of the defendants under the 
ſeal of his Duchy of Lancaſter, rendering to him and his heirs 
of the Duchy aforeſaid forty marks by the year durante minori 
ætate: and prayed aid of king H. 6. and had it by the com- 
mon words, g. ſequatur penes dominum regem. Andafterwards 
2 procedendo came out of the chancery in the name of the 
King, and not as Duke of Lancafler, directed to the Juſtices 
of the Bench to proceed in the plaint, ſed non ad judicium rege 


inconſulto. And this precedent was inſpected, and ſhewn in 


the great caſe of the Duchy of Lancaſter which is yet in queſ- 
tion, namely, Whether by the nonage of king E. 6. the leaſes 
by him made of the lands of the Duchy are voidable (which 
caſe appears eſpecially in a book in which all the ſtatutes 
made in the times of Hen. 4. H. 5. E. 4. and H. 7. touching 
the Duchy, and the ſeverance of the poſſeſſions of it from the 
Crown, and the ſale and ordering of the lands of it are recited,) 
and delivered to each Juſtice. And by the opinions of ali the 
Josricks of both benches, of SERI EAN TS CARus, PEx- 


- TRELL, and of the ATTORNIEs GENERAL and OF THE 


Ducay, and PLowDEN, being aſſembled at Serjeant's Inn, 
Fleet-ſtreet, after the end of this Term by command of our lady 
the Queen, it was reſolved, that the leaſes are good and effec- 
tual, and not voidable for the nonage of the King, becauſe 
they paſs from his perſon as King, and not as Duke, for in the 
title of King the title of Duke is merged : and it is impoſſible 
that one perſon can be Sovereign and Subject, And the ſta- 
tutes above do not touch the perſon of the King in any part, 
5. that he ſhall remain as Duke, but only that the poſſeſſions 
Hall be entire and ſeparate Sc. And fo the reſolution was 
made as before in the 1ſt year of the now queen in Trin. 


Term, fol. [168. pl. 18. ante. ] 
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the king, inaſmuch as 
they paſs ſrom hi ver- 
ſon as king, and not as 
duke, for in the title of 
king the name of duke 
is merged. 

See the record of this caſe 
3. H. 6. Rot. 112. 
Plow. 212. b. S.C. 

[ Jenk. Cent. 5. c. 84. 
S, C. Raſt, Eat. 27z 
28.] 


Dy 164. 26. Af. 54. 


6. E. 3. 291. Droit. 24. 
Plow. 221. c. 1. E. 6. 
B. N. C. 373. 

Dy. 94. b. 

Plow. 216, 217. 


(23) MEM. 
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NN (23)* E AH. That in Michaelnas Term, 3. H. 8. Res, 


other makes default, 639. it appears that the prior of AH. brought a 
— e writ of debt againſt the biſhop of Litchfeld and Coventry, 
if 2 f. 1 * upon = executor of the will of T. R. late archbiſhop of York, that he 
ET” 3 together with Henry Crambull late of R. in the ccunty afore- 
the ſcire facias and exe- ſaid clerk, executor of the afo;efaid [arch-] biſhop in the will 
cution de bonis I oprus 18 8 . 3 . 
azainſt him alone. aforeſaid, render to him £.199. 6s. 8d. which they unjuſtly 
Dy. 239. a. Yelv. 219. detain from him &c, And he counted upon a demiſe of the 
BY "Of * dS tythes of Tychil by indenture between the prior and arch- 
12. biſhop. And that after the death of the teſtator he requeſted 
both of the executors &c. And the biſhop came at the firſt 
day hy ſummons and confeſſed the action, therefore it was 
agreed that the plaintiff ſhould recover the debt aforeſaid to- 


gether with the damages taxed by the Court to be levied of 
[Cro. Eliz. 319. but ſee the goods and chattels as well thoſe in the hands of the afore- 
N ſaid biſhop as in the hands of the aforeſaid Hen. C. e. And 
nothing ſaid of the amerciament of the biſhop becauſe &c, 
as above. And afterwards s. in 4. H. 8. Rot. 303. it ap- 
pears that a writ of ſieri facias iſſued in the faid Michaelmas 
Term, returnable on the morrow of the purification, of the 
goods and chattels of the teſtator in the hands of the ſaid 
EXECutors to render to the ſaid plaintiff for the debt and da. 
| mages aforeſaid, whereof the faid biſhop was convicted, and 
{ 1. Wils. 258. 1. Com. the ſheriff had returned, that the faid executors then had no 
Dig. 255, 2<6. and ſee 7 
3. Term Rep. 685.] goods or chattels &c ; but that the aforeſaid Henry C. had 
divers goods and chattels to the value of the debt and da- 
2.9, 10, 11. H. 6. 12. b. ; ; 
9. b. 5. b. 8. a. & 37. mages aforeſaid which were of the ſaid teſtator &c, and he 


9. 11. H. 6. 57. 7. & 1. 5 . ” 
© Do. the. 66. had waſted them before the receipr of that writ, and con 


2. b. 12. H. 7. Keil. verted them to his own uſe, as appeared to him; and upon 
"4 W . . . be © . 1 . 
Ways 23. Went-232-244- this return 2 ſcire facias iſſued returnable in fifteen days of 


M. 43. 39. EI. C. B. $ Paughan v. Thonpſon and his wife who was exetutrix of her firſt 
huſband, and upon 2 «evajiait returned, a capigs ad ſatrtsfatiendurm iſſued againſt both de 
Zuni propiits the huſband was in the Fleet, and the wife was brought into court by babras 
corpus, and it was praved that the miglit be committed to the Flee/allo. ANDERSON moved 
that ſhe ſhould not, for if the and her ſecond huſband had been joint exccutors, or if the 
had not proved the will or adminiſtered during her widowhood, ſhe ſheuld not be charged 
in devaſlavit, for then it was the act of the huſband : ver ſhe was committed to the Fleet, 
for it appears that (ue was executrix, and that the adminiſtered when the was ſole, and then 
the devaſtation ot the huſband ſhall be ſaid the act of the wife. [I. Vez. 286. 2. Br. Caſ. 
in Chan. 324. 1. Com. Dig. 249. ] 

+ M-:ford's Caſe, That the judgment ſhall be general againſt all the executors, for the 


principal, de bonis tiftatores, ct ft non, we bon! of him only againſt whom the devaſtauit is re- 
turned; and ſet there how the return ought to be made. ä 


Eaſter 


"it. 


a+ a» 2 
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Faſter againſt the ſaid H. C. only, to have execution de bonis Mo. 299. 1. Cro. 519. 


propriis, and upon the return of ſcire fect, execution by 
default was adjudged againſt the ſaid H. only, of his own 
proper goods and chattels &c. Nota bene totum. 


Hilary Term, 
4. Queen Elizabeth. 


Stile againſt Tomſon. 


MAN ſeiſed of lands in fee- ſimple made his exe- 
cutors A. and B. and by his laſt will in writing 
after 32. H. 8. willed that his executors ſhould have and hold 
the iſſues and profits of two parts of his lands until his heir 
by the common law ſhould come to the age of twenty-one 
years, to the intent that his ſaid executors with the profits of 
it ſhould pay his debts, perform his legacies, and for the edu- 
cation of his children. One of the executors died; the ſur- 
„vor made his executors and died alſo, the heir being yet 
within age. Quære, Whether the executor of the ſurvivor 
may meddle with the profits of the lands and with the diſpo- 
ſition thereof during the nonage or * not? And CATLYN, 
Chief Fujtice, SAUNDERS, Chief Baron, A. BROWNE, and 
MYSELF, thought that he well may, for this was an intereſt 
in the executors by the deviſe, and not an authority or truſt 


only. Simile, ante, fol. [ 177+ a. pl. 32. 


(24) 


The Queen 9gaiaſt Graſſeley and Others. 


(25) JF EMORANDUM, That three Juſtices of the 

peace of the county of Stafford, . GRASSELEY, 
WorLEy, and ROBINSON, were accuſed by information ior 
our lady the queen, by her attorney; becauſe they did not make 


Q q 4 


3- Cro. 318. 


[ 5. Com. Dig. 209,210. 
2. Er. Caſ. in Ch. 114. ] 


Deviſe that the execu- 
tors ſhall take the pro- 
fits of lands to pay debts 
&C, till the full age of 
the heir; both die du- 
ring the minority ; the 
executor of the ſurvi- 
ving executor ſhall take. 


[Vin Ab. Deviſe N. B.] 
I. Inſt. 112. b. 113 a. 
[See] Dy. 177. 219. a. 
371. b. and 191. a. pl. 
19. and the marg. rete- 
rences to thoſe fol. } 


®T.210,. b.] 


19. H. 8. 9. a. 
3. Cro. 252. 49. E. 3. 16. 
Fulb. 17. a. Br. Lxccut. 
3. Wentw. 369. All. 
45. Gould. 2. 


In the Srax-CHA- 
BER, 

ſuſtices ſhail not be 

fin.) under 13. H. 4. c. 7. 

withuut having had no- 

t:ce ot tlie riet. 


Fulb. Paral. $4. lib. 1. 
inquiry 
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7. E. 4. 18 a, Stamf, 
fol. 33. 22 E. 3. Co- 
rone, 238. 1. Cro. 252. 
7. Co. 6. b. 


Crompt. 46. 54 


[ 1. Hawk. P. C. 307.) 


On eftrepement granted 
prong a ſcire facias to 

ve execution of a fine, 
a purchaſer prior to the 


ſeire facias is prohibited 


by the ſheriff ſrom cut. 
ting wood. Yugre what 
remedy ? 

[z. Init 328, 229.] 
Fitz. N. B. 61. F. i. Mo. 
35. 33. E. 3. Ayde del 
Roy 109. 14. H 7. 7. b. 
2. H. 6. 13. a. Eſtrepe · 
mont, 6. 8 9. 

33. H. 6. 6. a. 22. E. 3. z. 
Dy. 184. b. 3. Co. 22. 
18. E. 4. 6. 7. Co. 20 
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inquiry of a notorious riot committed near Litchfield by three 
hundred men in burning fences &c. inaſmuch as they were 
the neareſt to the place where &c. within one month after 
the riot made. And becaule there is no word in the ſtatute, 
that any complaint, information, or notice is neceſſary to be 
made, it was moved hy ſeveral that they are bound by lau 
to take notice at their peri] upon pain of forfeiture of one 
hundred pounds. Yet divers of the Judges were of a contrary 
opinion. Therefore guære well the words of the ſtatute, 
which 1s 13. H. 4. c 7. and the law. And it was likened to 
an eſcape of a murderer, the town hip ſhall be amerced for 
the eſcape if it was in the Cay-time, although the murder was 
committed in the fields of the city, or a lane &c, But it 
ſeems reaſonable that notice or complaint ſhould be made to 
the Juſtices, for ſo is the ſtatute of [15.] K. 2. [c. 2.] of for- 
cible entries, of which mention is made in the ſaid ſtatute of 
13. H. 4. Alſo the Judges of aſſize are in the like penalty 
if ſuch a riot &c. be committed in their preſence ſitting in 
their ſeſſions; therefore not without complaint or notice 
given if they are abſent. 


— — — ...... ——ñ —y— — 


Lord Sands againſt Sir Ed. Bray. 


(26) A SCIRE facias upon a fine was brought by Lord 

Sands againſt Sir Edward Bray knight, and a writ 
of eftrepement was prayed and granted againſt the tenant and 
another directed to the ſheriff, to prohibit &c. And both 
writs iſſuing out of the Bench where &c. And the tenant 
had made fale of a wood, parcel of the land of which exe- 
cution was demanded, to Sir Fo. Gaſcoigne, a long time before 
the writ of ſcire facias purchaſed, And now complaint was 
made by him that he was diſturbed by tne theriff from cut- 
ting the wood: Quære what remedy ? 


(29) IT 


EE Las „* rr 


tice 


ord 
rrit 
und 
oth 
ant 
re- 
Ye 
ras 
1t- 
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(27) IT was moved for a queſtion, Whether a man in a A view cannot be had, 


a or nontenure, o. jointe- 
plea of land ſhall have the view after a general im nancy pleaded after a 


parlance, or not: and by the opinion of the Court he ſhall ſpecial imparlance. 
not have it, for he takes notice of the land upon himſelf : 46. E. 3. 4. 4. H. 7. 10. 


N 9. E. 4. 31. b. 36. a. 3. 
and therefore he ſhall not plead non- tenure or joint-tenancy 9. E. 4. 27. 26. 14. 32. 
H 6. 5. 3. 18. 46. E. 3. 


after the imparlance. But Leonard, prothonotary, and other ee 


clerks, held the contrary of the view above by divers pre- 20. H. 7 14. a. 35. H. 6. 
dent 31. 21. H. 7. Cro. 93. 

9 [Gilb. Hiſt. C P. 183, 

184. 187. 1. Com. Dig. 71. 4. Bac. Ab. 28. 1. Term Rep. 278. 4. Term Rep.224. 2.Black.Rep. 1094. ] 


(27) Agreed by the Juſtices, that non-tenure may be pleaded after imparlance in dower ; 
and by Anderſon, that he had a note, that general imparlance may make a bad writ good ; 
but an eſpecial imparlance not. | 
. Hil. 22 Fac. Rot. 210. B. R. Marſhall and Allen's Caſe | Palm. 406. Latch. 83. J., in 
an ejedtione firmie defendant imparled, and afterwards pleaded that the land is ancient de- 
meſne, 5. intending that the Court would not &c. Sir Tho. Crew took exception, that 
this is not plcadable after imparlance, becauſe it goes to the writ and not in bar; and to 
this purpole he cited Tr:7. 4. Fac. Clerke and Hampton's Caſe [ibid.], where the plea of 
ancient demeſne was diſallowed after imparlance. The Court was againſt him, and agreed 
to this difference between rhe wrir and bar in all caſes except ancient demeſne, becauſe if 
judgment be given here, the lord would reverſe it by diſceit, See Eaft. + B. R. fol. 47. 


Cro. Car. 9. poſt. 373. Pl. 13. ] 


———  — — 


Sir Robert Cheſter's Caſe. 


(28) KING H. 8. by letters patent made on the firſt of 

January in the 38th year of his'reign, made a diſ- 
ſolution of the courts of augmentations and general ſurveyors, 
* and made of them one court, called the Court of Augmen- 
tations and Revenues of the Crown. And he erected eleven 
offices of receiverſhips in the kingdom, and made ordinance 
in theſe letters patent, that the ſaid receivers ſhould enter in 
their accounts, and finiſh them before the end of Hilary Term 
annually, and pay the laſt money of their debt determined by 
the auditor before the 20th day of March then next follow- 
ing upon pain of forfeiture and Joſs of their offices and of 
ſuch bonds as they ſhould be bound ir, for them. And after- 
terwards king Ed. 6. in his fr{t year, by his letters patent 
granted to Sir Robert Chefler, knight, the office of receiver 
of Eſſex, Herts, and London, for the term of his life, with 
fees, &c. And afterwards, 5. in the 4th year of Ed. 6. the 
patentee was caſt in arrearages in his account made before 
an auditor of the ſaid court, and did not pay the debt before 
the ſaid 20th day according to the ordinance above. And 
theſe arrearages appeared by the record in the exchequer, 


* [ 211. a.] 


The patent appoin ting 
a receiver of the court 
of augmentations with 
condition, may be re- 
pealed without an office 
tound of the breach of 
the cond.tion ; but it is 
not therefore merely 
void, there muſt be a 
ſeire facias to repeal it. 

It is not forfeited for 
non- attendance on any 
ſovereign when diſtreſ- 
{cd by rebels under 11. 
H. 7. C. 18. except that 
by whom the appoint. 
ment was made. 


See the caſes ante 197. 
b. & 198. a. b.] 


And 


[ 211. .] 


Plow. 399, 


Br. Office devant. 30. 
Ante, 151. b. 


TT . | — cer on MAD 0 - Ga. | 


[4. Lev. 223.) 


[The property of out- 
laws veſts in the crown 
without office. 5. Term 


Rep. 113, 114-] 


7 
. — . aÞ 


=. 
- 
— 


2. Rol. Ab. 184. 19, 192. 


9. Co. 96. 
Ante, 198. a. 


vb $5; C0: 2% . 


fucias? And as it ſeems the office was forfeited by non- 


Fc. C. ought not to have been removed, becauſe he was an 
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And afterwards, s. in the 7th year of E. 6. the ſaid letters 
patent of difſolution and erection (becauſe it was doubtful 
whether they were ſufficient in law, for that 1t was not done 
by authority of parliament as the firſt erections were) were 
ratified and confirmed by act of parliament in chapter 2. 
with proviſo that the faid letters patent ſhould not extend to 
charge any perſon with any penalty or forfeiture concerning 
the levying of the revenues of the king, &c. otherwiſe than 
by the law of the realm before the ſaid ict they were charge. 
able &c. Whether by this non-payment the office was for- 
feited, and loſt without office found of it, or not, was de- 
murred in law in the chancery. 

(2g) Alſo becauſe in the firſt year of Mary the patentee 
was not preſent in the ſervice of the ſaid queen when ſhe was 
diſtreſſed at Framlingham by her rebels, according to ſtat. 
11. H. 7. c. 18. Whether by this the office was forfeited 
and void without office found of the abſence, or without /cire 


feaſance of payment as above according to the ordinance, 
notwithſtanding the proviſe above. For this caſe is out of 
the intent of the proviſo; but yet without a ſcrre facias to 
be brought by the king, if no new.patent had been made Sir 


otiicer of record, and by record he ought to nave been Gif- 
placed. And fo ſee ob:ter in the cate of the Maritcl 29. JI. b. 
{ 32. b. . 45. ] and alſo in the time of H. 8. s. Mich. 14. 
in chancery the patent of one 2%, auditor, was repealed at 
the ſuit of the Ling for breach of a condition in his ofnce : 
fee the caſe artea, fol. 197. among the notes of /cire facias. 
And this fort uf ſuit to repeal] letters patent has bzen always 
uſed without any inquiſition or office firſt ſound. (30) And 
as to tue fort-1ture of the ofice by the ſtatute of 11. H. 7. 
it ſ:ems no forſciture, and yet the ſtatute in part is perpetual, 
and is not determined nor expired wich the death of H. 7. 
although Ra/tal thought otherwiſe in his collection of ſta- 
tutes, tit. * /Farr. 8. But the ſervice of attendance ſhall be 
done only to that king by whom the patentze is advanced &c. 
and to none other &c. And there alſo he ſhall not be re- 
moved without a fcire facias ; for theſe words in the act, 
« and that duly preued, go as well to the abſence without 
licenſe as to the excule for ſickneſs or other impediment un- 
Cigned &c. And this is collected from the whole ſentence 

Ko. 
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Kc. and alſo by the rehearſal of this ſtatute 19. H. 7. c. 1. 
and this by the opinion of both CHIET JusTIczs, and the 
Carter BARON of the Exchequer, and A. BRowne, Juſtice. 
See more of the matter of this office, fol. [216. a. pl. 55.] 


(31) F a jury in a leet, after oath made to preſent the ar- 
ticles of the leet, refuſe to make preſentment accord- 
ing to their oath, the ſteward who is judge there may aſſeſs 
a fine upon each of them at his diſcretion for the concealment 
and contempt: and if it be a jury or homage in a court baron, 
it is a forfeiture of their tenures, if they are copyholders, 
by the opinions of CATLyN, DYEK, and A, BRowNE, See 
the like MA. 6. & 7. of the now queen, fol. [ 233. b. pl. 14.] 


A leet jury refuſing to 
preſcnt according to 
their oaths, the Reward 
may ſet a fine on them. 
Or if it be a jury or ho- 
mage of copyholders in 
a court baron, jt- is a 
forfeiture of their te- 

nures. | 


Kitchen, go. 


3. H. 7. 5. 1. 10.E.3.4. 
9, H. 6. 44. b. 11. Co. 


43. a. 8. Co. 38. b. 1. Ro. Rep. 33. 74. 1 Rol. Abr. 506. [4. Com. Dig. 161. 2. Bac. Ab. 503, 504. 


2. Com. Dig. 523, 524. & 1. Bac. Ab. 483. ] 


(31) Tri. 1. Car. B. R. Grey v. Ulifſes, Rot. 33. | Latch: 122.] divers reſolutions con- 


cerning forfeitures of copyholds, which ſee Eaft. 2. Car. B. R. fol. ö, 9. if a copyholder 
be demanded to do his ſervices, and he agree to do them, but do not, that this is a for- 
feiture. If the lord demand his rent of a copyholder, and afterwards appoint a day and 
place within his manor for payment of it, and he fail, this amounts to a wilful refuſal and 
forfeiture. When the lord demands ſuit of ſuch a mill, and the tenant refuſes it, it is 2 


forfeirure. So if a copyholder erect a mill upon his copy hold, this is a forfeiture, 


_— — —c OOO — — 


(32) JN ERROR in B. R. to reverſe an outlawry it was aſ- 

ſigned for error, that the roll of the award of the 
exigent teſtified that the writ was returnable c. Mich. and 
the writ of exigent was made returnable menſe Michaelis; 
and at the fifth county court holden between the octave and 
the month, the party was outlawed. And as it ſeems, this 
was erroneous, for the Court ought to give faith ſooner to 
the roll than to the writ, and by the roll the writ ſhall be 
controlled and warranted accordingly; 2. R. 3 fol. 12. [II. a. 
Pl. 24. ] in error by Barret, 8. that the roll ought to warrant 
the writ, although the docket or remembrance of the clerks 
accord with the writ. 


Exigent returnable menſe 
Hichaelis, entered on the 
roll as returnable cr b. 
Michael. Deicndant out- 
lawed at a county court 
between, this is error, for 
the record is to be ere - 
dited. 


7. E. 4. 15. 46 E. 3. 19. 
Mo. 712. Jac. Cro. 530. 


[ See Cro. Eliz. 761. } 


Eafter 


. 


L 211. b. 


Eaſter Term, 
4 Queen Elizabeth. 


The k f th f | 
Gal, pong ang gs (33) QUESTION was moved for the Lord Keeper of 


chancellor, may appoint the Great Seal by the Queen's Attorney at Ser. 
commiſſioners to, hear j ants Inn among all the Judges: Whether a commiſſion of 


and determine piracies ; 3 a f 
under 28. H. 8. c. 15. Her & terminer of piracies committed upon the ſea according 


n to the ſtatute of 28. H. 8. c. 15. by which commiſſion di- 
— * c. vers are comdemned of piracy, and have their judgments, and 
px. Co. 59. yet ſtayed of execution, be good and ſufficient in law, be- 


cauſe the four perſons who are named in the commiſſion with 
the Admiral or his deputy were not named by the Lord Chan- 
cellor of England for the time being, but by the Lord Keeper 
of the Great Seal, &c. And by the opinion of the Cage ]vs- 
TICE of the Common Pleas, and the CHIRF BARON, Juſtice 
*[ 212. a.] VWrippon, Juſtice CorBer, Juſtice * BRowNe, Carvs, 
Queen's Serjeant, and GERRARD, Attorney General, the 


Ante, 201. b. 22 5. 203. b. i ; „ 
. commiſſion is good enough without the nomination or ap- 


Mo. 902. R. 71. 

pointment of the Chancellor, if there were one, becauſe in 

granting commiſſions it is not a judicial act, but only a mi- 

Niſterial act: and the intent of the ſtatute was, that the king 

1 ſhould not be troubled with the nomination of the Commil- 

ſioners, but the Chancellor ought to do it without warrant. 

And the necefity of juſtice is ſuch, that although there be no 

Chancellor or Keeper of the ſea], the prince ought to puniſh 

ſuch crimes ; waerefore &c. But CAaTLYNE, Chief Fuſtice, 

and WESTON, J. e contra, becauſe this is a penal law, and 
ſaa!l be taken ſtrictly. 


The ſtatute of 5, EI. c. 18. makes the authority of the Chancellor and Lord-kceper to 
be all one; before which the Chancellor had not always the cuſtody of the ſeal, 


2 


9 * * — . 


1 


(a) 28. II. 8. c. 15. is altered by 11. & | trial of offences committed upon the high 
12. M“. 3. c. 7. amended by 18. G. 2. c. 30. | ſcas within the juriſdiction of the admiralty 
and by 32. G. 2. c. 25, F. 20. a ſeſſion of | of Erpland, thali be hiolden twice in every 
ger & terminer and gaol delivery for the | vear at the Od Buley. 


Kent 


222 n.8 e 


ent 


Eaſter Term, 4. Queen Elizabeth. 


Paramor's Caſe. 


30 Nor That it was agreed for law in attaint in 

Kent, againſt Paramor, that if the defendants in 
attaint give new matter in evidence to affirm the firſt verdict 
which was not given before in evidence to the firſt jury, the 
plaintiff in the attaint ſhall have his anſwer to this, and diſ- 


prove it as well as he can: but he cannot give other evidence, 


or reinforce the evidence firſt given with more matter than 
was given and diſcloſed before. 


——— ö ...... octy..ñ ñ ꝗñĩßĩ⁊;'x 


(35) 1 EMORANDUM, That in Eafter Term 18. E. 3. 
4 1 

among the notes of fines it appears, that a tenant 

for term of life comes by the grand diſtreſs in guid juris 

clamat, and claims to hold the tenements for the term of his 


life, except ten acres of land which he claims to hold to 


himſelf and his heirs for ever; and as to the aforeſaid tene- 
ments (except the aforeſaid ten acres of land) he attorns him- 
ſ:1f, and afterwards the parties by their attornies pray that 
the fine may be ingroſſed. And the whole fine was ingroſſed, 
note, without the exception. And yet in per que ſervitia it 
was found by verdict that one tenant named in the writ did 
not hold by ſervice on the day of the note and fine ; there- 
fore as to this let it not be ingroſſed, but of the reſidue 
only, &c. 


— — —ę— — emm_—_—_—_— 


(3b) IT was moved for a queſtion, If the ſheriff has 

returned a reſcous made from him by the party and 
others, whether they ſhall have a traverſe to this return, or 
not. And as it ſeems, they ſhall have it. And ſee this in 
Lib. Intrat. fol. 58. But there it appears that the reſcuers 
rendered themſelves in court, and were committed to the 


[ 212. a.] 


If the defendants in at- 
taint give treſn evidence 
to ſupport their verdict, 
plaintiff may anſwer and 
diſprove it, but he may 
not give in evidence any 
new matter whatever, 
Dy. 301. a. 369. 229. 
26. Aſſ. 12. 1. Rol. Ab, 
285. 34. H. 8. 53. b. 
3 Mar. 129. b. 7.E.4. 
19. b. 

3. BL Com. 404. Bul. 
Ni. Pr. 222.] 


In gud juris clamat the 
tenant attorned as to 
part, and claimed part 
in tee, yet the fine of 
the whole was ingroff- 
cd. But in per que ſer- 
entia,where it was found 
that one tenant non tenuit 
Sc. it was ingroſſed on 
ly ſor the reſidue. 
ro. El. z. 693. ] 

2. Co. 68. 32. 24. 36. 
H. 6. 23. a. 24. 29. 
44. 48. E. 3. 34. 24. 
7. 1. H. & 3. 4 . 
I. H. 7. 27. a. Dy. 135. 
209. 

L But by 4. Ann. c. 16. 
§ 9. & 12, Geo. 2. c. 19. 
attornment is rendered 
unneceſſary. See Dougl. 
282. | 


If the ſheriff return a 
reſcous, the party is en- 
titled to traverſe it. 


7. H. 7. 4. b. 19. E. a. 
Execut'. 247. 3. 13. 
H. 7. I. . 31. K . 
8. E. 4. 20. b. 15. d. 
„ 4.44 
3 5+ 


A reſcous is made, and afterwards the ſheriff arreſts the party, and returns cœi corpus, 
upon affidavit no attachment ſhall iſſue, for the return was ceßi corpus, but he ſhall be 


bound over to the aſſites. Mich 3. Jac. B. R. 11 H. 4. 12. b. 


It was retoived that upon 


a latitat to take a freeman, if the ſheriff return a re/cors againſt eight, they being in Vet- 
minj/icr Hall, the Court awards that they ſhall be committed to priſon, and ſhall pay their 


nnes, and they were not admitted to their traverſe, by the rule of the court. 


And per 


Williams, La h Rufſell['s caſe [Cro. Elis. 780.] was ruled accordingly. But if the re- 
turn was falſe, an adion on the caſe lies againſt the ſhcrift. It ſeems from this that the 


flatute Wejt. 2. c. 39. is only in affirmance of the common law. 


Fleet | 


f 212. a. ] Eafter Term, 4. Queen Elizabeth. 


Av t, 27. 2 | 
4 * 1 Fleet at the requeſt of one who ſued for the king, and there 


5. 18. E. 4. 1. a. $: a. in cuſtody they traverſed the reſcue, s. non culp. per patriam. 
* * > Rl 4 And the other who ſued for the king 2 contra. And upon 
22. Dy. 349. Palm. this he was let to mainpriſe. And according to this in . 
ow 13. R. 2. [ Fitz, Ab. Tit. retorne de vicount, 74. the ſheriff 
returned upon a capias, cept corpus, and delivered it to the 

conſtable of the caſtle of S. within the fame county, and an 

abbot came thither with force and arms, and retook him out 

of his cuſtody &c. And upon this a capias was awarded 

* L212. b. J againſt the abbot, who came by mainpriſe * upon a ſuper- 
ſedeas out of chancery, and pleaded not guilty. And he 

42. E. 3. 1. b. was received to traverſe notwithſtanding the return of the 
ay — Foe ag Fitz. ſheriff, and made his attorney, becauſe he came gratis, out 
„ "Sp of cuſtody; but vote the ſheriff had charged himſelf by this 
n return per Curiam, becauſe he had the body at one time &c. 
And fee the ſtatute of /Z/?. 2. c. 40. [ 39.] which ſays, 

« And if percaſe the ſheriff, when he cometh, di find re/iſtance, 

8. 4 23 A « he ſhall certify to the Court the names of the reſiſters, aiders, 
211 b. « conſenters, commanders, and ſavourers, aud by a writ judicial 
r « they ſhall be attached by their bodies to appear at the king's 
— 28 7 Sg « cou 5 and f they be convict of ſuch reſiſtance they fhall be 
collecled in 5. Com. ( punijhed at the king's pleaſurc.” This word convit proves 
EE: 3 that they may have a traverſe &c. according to H. 13. E. 4. 
N.. Pr 63. it ſcems tra- Not. 3. inter placita regis, by Lord CATLYN, where the de- 
N fendant acquitted by n privs went without day, and ure 
3 Keb. 170. H. 5. H. 8. | Keilw. 165. b. pl. 1.3 in one or other of the 


Benches a traverſe to reſcue returned, received, and allowed. 


A 
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Robert Read agalnſt Thomas Lawnſe and Dorothy 


H. 2. Eliz. Rot. 716. his wife. 


The leſſor of lind and (37) A MAN made a leaſe of a houſe with divers imple- 


implements vrith it en- , AC” : . 
_ 5 ments contained in it by indenture for a term of 


made a feoffment there- years rendering a rent, and afterwards the leſſor entered upon 
of, and the leſſee re-en- : : : 
5 upon him. The the leſſee and ouſted him, and enfeoffed a ſtranger in fee, 


(37) M. 33. 34. Elix. B. R. entered E. 33. Eliz. B. R. Rot. 337. [Cro. Eliz. 255+] 
Emziait and Dctbyhis wife, plaintiffs, in debt for performance of covenants. The caſe was, 43 
A man leaſed certain land and ſtock of theep for years rendering rent, and aftcrwards upon 
recognizance made by the leſſor during the leaſe the land is evicted: and adjudged that 
there ſhall be ns apportionment of rent, and the lefſce ſhall hold the ſheep without any © 
allowance. And Luky Wray aid, that fo it was reſolved before in C. B. for the rent 
was in its creation entire, and incident to the reverſion, and it was rent-ſcrvice, and by 
eviction of the-land and reverſion it ccaſes to be a rent- ſervice, and therefore it is gone 0 
altogether. The books pro. and con. were Þ 1. H. 6. 9. E. 4. 1. Dy. 56. F 

all 
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and the termor re-entered, the feoffee died, and his heir for 
rent arrear afterwards brought debt againſt the leſſee for the 
entire rent. And firſt it was demurred in law to the decla- 
ration, and it was argued at the bar; and afterwards the 
demurrer was waived by conſent, and an iſſue joined upon 
the feoffment; and it was found in London at niſi prius the 
laſt Term for the plaintiff. And a Curia adviſare vult was 
entered until this Term; and now judgment was given for 
the plaintiff by WesTon and Dyer, A. BrowNe being 
abſent: for they thought that the action lay for the feoffee 
notwithſtanding that no privity &c. and this by 5. HF. 7. 
[18. b. pl. 12.] where the deviſee brought an action of debt. 
(38) Alſo that the rent was not extinct becauſe it was inci- 
dent to the reverſion, which is now revived; by 9. H. 6. 
[16. b. pl. 7.] And alſo, although the feoffee ſhall not have 
the implements, ſtill the leſſee is not diſturbed of his intereſt 
in them, but ſhall enjoy them during his term, and then the 
leſſor or his executors ſhall have them again, and there ſhall 
be no apportionment of the rent in this cafe, where there is 
no eviction of them by an elder title, as it is in 12. or 13. 
H. 8. [ 12: H. 8. 11. b. pl. 5.] but the rent above ſhall follow 
the reverſion of the land, which is more worthy, and not the 
reverſion of the chattels. Sce the like, g. E. 4. [I. a. pl. 1.] 
and 21. E. 4. [28. b. pl. 24.] And yet in this Term defen- 
dants in the caſe above brought a writ of error: guære the 
event thereof. And the errors were, that the ſaid rent was 
extinct by the ouſter of the termor, and feoffment &c.; alſo 
becauſe Reade made no title to the implements, but only to 
the reverſion 3 and the third error was for the uncertainty 
of the county aforeſaid *, s. Midilleſex and London, for the 
leaſe was ſuppoſed to be made in the pariſh of Saint Martin's 
in the Fields, which is in the county of Middleſex, and the 
Greyhound in London, and the action of debt was brought in 
Middleſex. 


T was found by office that 77. died ſeiſed of a manor 

holden of the queen in capite in ſocage, and alſo of 
other manors holden of others by ſocage, his heir of full age. 
The queſtion was, whether the queen thall have prerogative 


of the primer ſei/in of all the manors, and the heir driven to 
ſue 


(39) 


[ 212. b.] 


ſeoffee may now bring 
debt for the whole rent, 
and there ſhall be no 
apportionment. 


The leaſe of the Grey« 
hound in Fleet- ſtreet. 


Benloſe, ſo. 58. ca. 35. 


[T. And. 4. Benl. $1. 
S. C.] 


21. E. 4. 29. 

3. Bulſt. 291. 

5. H. 5. 12. a. 2. H. 5. 
4 3. H. 6. 1. a. 45. 
46. E. 3. 3. 20. and 2 ö. 
13. H. 7. 26. b. 3. Co. 
22. 9. H. 6. 16. b. 
28. H. 8. 31. a. 6. Co. 


70. a. 69. a. 


Br. Extinguiſhment, 3. 
30. E. 3. 7. 24. H. 8. 
4. b. Mo. 11. 1. Init. 
319. a. 

[Oilb. on Rents, 175. 
Bac. Ah. Tit. Rent, M. 
and ſee 1. Term Rep. 


310. 710.] 
23. H. . 11. U 48. 
I. 8. 56. a. 5. Co. 17. 


& 920: H. 5. 13. 
Br. Apport. 7. 


- tt - "> 8. 
110. 360, 261, 


t. H. 8. Cro. 163.153. 


Dy. 40. 69. 
8. 38. H. 6. 25. 15. 


Lag. a. J 
[ 1. Lev. 114. 2. Str. 


776. 2. Term Rep. 
241. | 


Ix Cur". WARA D“. 


Where a man dies ſeiſed 
of lands holden of the 
king in copits in ſocage, 
and alſo of other lands 
holden of other lords in 
ſocage, his heir of full 
age, the kirg ſhall have 


213. a.] 


primer ſeifin of all, but 


thoſe lands only which 
are holden capite. 
Ley. Rep. 23 

Plow 109. b. 204. b. 
7. Mar. 123. b. 20. El. 
362. a. Fitz. 256. c. 
adjudged contra. 

B. N. C. 322. 


Stamf. Prærog. 14. 
Fitz. N. B. 13. b. 14. 
B. N. C. 188. 


Kitchen, ſo. 129. 
Br. Livery, 60. 


[Py 12. Car. 2. c. 24. 
all fcudal tenures ard 
their conſe quences were 


abel hed, } 


Dy. 362. 
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ſue out livery of all the manors, or but of that only which 
is holden in capite. And as it ſeems to me, the queen ſhall 
have primer ſeiſin of them all, becauſe no other perſon, ;. 
guardian in chivalry or guardian in ſocage, is entitled to 
have the profits of the land after the heir comes to the age of 
fourteen years. And the ſtatute of Marleb. [' 52. H. 3. 
c. 16. and de prerogativd regis {17. E. 2.] c. 3. are general 
for the primer ſeiſin of the inheritance which is holden 14 
capite. And ſo thought Stamford in his Treatiſe de præ- 
rogativd regis, c. 3. yet he puts a quere. And Fitzher. 
bert, in Natura Brevium, fol. 256. is not againſt this 
opiaion, where he puts a caſe, that if lands of ſocage tenure 
in capite are ſeized into the hands of the king with other 
lands holden of others by other ſervices, the other lords ſhall 
have ouſter le maine una cum exitibus of the lands holden of 
them, and this cannot be intended but of lands holden of them 
by knight-ſervice, for otherwiſe they have no reaſon to have 
the profits. (40) And note the form of the writ of diem 
clauſit extremum is general, and therefore intendable as well 
of ſocage in capite, as of knight ſervice in catite. See the 
form of the writ thereof in Nat. Brev. Fitz. fol. 252. But 
note that the precedents of the exchequer are to the con- 
trary, 3. that livery ſhall be ſued only of the lands holden 
in capite of the king, and an oxſter le main und cum exitib.s 
for the reſidue holden of the king, or of other lords in ſocage, 
as appears in the liveries of Thomas Lewknor, 19. E. 4. 
Rot. 10. and 13. and 31. H. 8. Ret. 5. for the heirs of 
Daniel. And in the firſt year of king H. 8. after the death 
of Appleton, and 10. H. 8. for Wayte. And it ſeems by 
theſe that the eſcheator had ſeized firſt all the lands of ſuch 
tenant in capite according to the writ of diem clauſit extre- 
mum, but now all theſe liverics are out of uſe, and every man 
in effect driven to ſue ſpecial livery. And this queſtion was 
moved again in the court of wards, Eaſt. 16th of the preſent 
queen; and then ruled that the livery ſhall be cf the tenure 


in capite only, according to Brooke Tit. Gard. 97. and Eaft. 


20. of the preſent queen, for the heir of Chriſtopher Co- 
ningeſiy in the court of wards, 


Hil. 16. EI. Cur. Ward". v Pragziey's caſe, fol. 120. w the Judges, that for tenure in 
d 


ſoce ge in capile livery ſhell not be luc of other lands ho 


en by mean rates, but only of 


thoſe holden in ſocage in cape, and fol. 421. ſuch heir ſhall not ſuc livery if he be within 
the age of fourteen at the death of his anceſtor, but ouſter de maine. Sec my book of Wards, 


foi, 87. and 49- 


Parker 


* 
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Parker againſt Poynett. 
* (41) THE huſbarid and wife being ſeiſed for the term 
of the life of the wife, remainder over to a 
ſtranger in tail, remainder of the fee alſo to the ſame tenant 


in tail, a fine upon a wtit of covenant brought by him in 


remainder complainant againſt the ſaid huſband and wife 
deforciants; was levied in the ſecond year of E. 6. by which 
fine the huſband and wife acknowledged the aforeſaid tene- 
ments to be the right of the ſaid complainant as thoſe which 
he had of the gift &c. with a releaſe to him and his heirs for 
ever: and by this concord the other who was tenant in tail 
remainder as above for this acknowledgment &c. granted a 
rent-charge out of the ſame land to the huſband and wife 
during their lives; and this fine with proclamations accor- 
ding to the ſtatute of 4. H. 7. [c. 24.] And then the wife 
died, and afterwards the tenant in tail had iſſue and died, and 
his iſſue entered, and the huſband diſtrained for the rent; and 
the farmer of the iſſue brought replevin, and upon a cog- 
nizance and bar to it, the parties have demurred in law 
whether the tent be determined againſt the iſſue in tail, or 
not. And the caſe was never argued; but by the better 
opinion, the iſſue ſhall not be charged by this fine, where- 
fore the matter was quieted by the arbitration and induſtry 
of Bendlawes, who was the counſel for the defendant. A 
ſimilar matter was argued in B. R. upon a demurrer in law 
between ——— „ Aich. 10. of the preſent queen 


[ poſt. 279. a. pl. 7.]. 


- 
* 
— —— 


EMORANDUM, That Andrew B:lliſbre, of the 
county of Lincoln, holds by hereditary right the 
office of uſher of the exchequer of our lord the king, with 
divers other offices belonging to it, v:z. offices of uſhers and 
cryers in C. B. marſhalls, uſhers, criers, and © bar-#eepers, 
in each of the iters of the Juſtices itinerant within the king- 


(42) 


dom of England, and fiye-pence.every day in the receipt of 


+ Orig. S arriaricrum- 
R x 


[ 213. b. ] 


If a wife tenant for lie 
remainder over in tail, 
levy a fine come ceo with 
proclamations with her 
huſband to the remain- 
der man, who renders 
thein back a rent ter the 
lives of both, on the 
death of the wife and of 
him in remairder, the 
iſſue in tail may avoid 
th.s rent. 
[ Bendl 93. ] 
Benl. n Keilw. 
210, = 
3. Co. $9. b. 
Bendloſe, 15. cap. 29. 
E. 3. . D. 
Where tenant in tail on- 
ly accepts a fine, and 
then grants and rer ders 
a rent out of it, the iſſue 
ſhall not be bound, for 
he ſhall be remitted F 
to the land. 
[See] Plow. 435. b. 
Br. Fines Levy, 16. 
118. Cro, Jac. 699. 
44. E. 3. 22. a. 8. H. 6. 
23. a. Plow. 141. a. 
Dyer, 370. Coke, 76. 
. 11. H. 4 . 
But it ſeems that the 
rent ſhall bind the iſſue 
in tail for the reaſon 
given in 1. Co. 94. b. 
96. b. Shelley's caſe, 
10. Co. 37. b. Marg. 
Portington's caſe 
44. E. 3.2 1. 3. Co. 90. a. 
the caſe of fines, agreed 
that the iſſue ſhall not 
be charged by this fine. 
L Shep. Touch. 23, 24. 
2. Bac. Ab. 531.] 


+ Orig. al br. 


— _ — * 


2 


The office of uſher of 
the exchequer is helden 
of the king by grand 
ſerjeanty. 

CTAaE9 LH 


266. 83. 7. Z. 3. 57. 
58. 


* 


213. b.] 


L Madox Hiſt. of the 
Exch, vol. 2. from p. 
271. to p. 281. 


A tales of ſixty awarded 
In appeal of robbery, and 
in appeal of robbery ſe- 
venty-five jurors re- 
turned on the panel. 
15. 18. E. 4. 33. b. 6 b. 
7. H. . Geo. 17. 
Stamf. 155. a. 14. H. 7. 
7. a. Br. Octo Tales, 9. 
37. H 6. 12. a. 

{ 2. Hawk. 575. 3. Bac. 
Ab. 245.] 


— 


If a capias utlagatum go 
into Middleſex againſt a 


defendant called late of 


London, alias dictus of M. 
in the county of X. and 
the proclamations were 
in X. when in fact he 
was commorant in Mid- 
dleſcx, he may avoid the 
outlawry under 6. H. 8. 
c. 4. Without writ of 
error. 

But if the action be 
brought in anothercoun- 
ty than Londin or Mid- 
dleſex, the proclamations 
need not be where he is 
commorant, and if he 
be wrong named in the 
writ he may avoid it by 
the :tatute of add.t;ons. 


*[ 214-8] 


[ Benl. 122. | 
1. And. 26 . ag 
An. Berl. 26. 

2. Inſt. 670. Dy. 206. 
192. 30. 32. 36 H. 6. 
3. 28. and 33. 28. 


Faſter Term, 4. Queen Elizabeth. 


the exchequer aforeſaid, to be taken in the ſaid office of 
uſher of the exchequer of our Jord the king by grand 
ſerjeanty; and it is worth annually twenty marks beſides 
reprifals. And this appears in the record of the exchequer 
of the times of E. 3. H. 4. H. 6. and E. 4. 


Jurden againſt Ap-howel, 
and 
Feron againſt Aſhton. 
OTE, That Mich. 15. H. 8. in Midd. before the 
king, a tales of ſixty was granted in an appeal of 
felony and robbery between T. Jurden and L. Ap-howel; 
and alſo T. 14. H. 8. between Feron and Aſhton, in an appeal 
of robbery the ſheriff of Surrey returned ſeventy-five jurors, 


(43) N 


—ͤ — ——— — — . .. — 


Digges' Caſe. 


(44) A CAPIAS UTLAGATUM was awarded to the ſheriff 

of Middleſex againſt Milliam Digges, late of Lon« 
don, gentleman, otherwiſe called William Digges of Newing- 
ton in the county of Kent, gentleman, outlawed in London 
&c. and a writ of proclamation was awarded to the ſheriff of 
Kent, and returned ſerved. And now this Term came the 
ſaid Digges in cuſtody of the ſheriff of Middlcſex by a cepi 
corpus, and pleaded in diſcharge of the outlawry that he was 
commorant and converſant at the Vill of Saint Katharine in 
the aforeſaid county of Middleſex * on the day that the 
exigent iſſued, in which county no writ of proclamation was 
awarded according to the ſtatute of 6. H. 8. [c. 4.] and as it 
ſeems he ſhall well have the plea; for the alias dictus above 
is no part of his ſir-name, nor is intended part of his name: 
and therefore no proclamation ought to have iſſued to the 
ſheriff of Kent as it ought if he had been expreſsly called in 
the writ, of N. in the county of Kent, or, late of N. in the 
county of Kent, for then of neceſſity the proclamation 4 ſhould 
bs there, Andalſo a man is ſucd in Kent, and is called of D. 


+ Orig. feroit, 


Faſter Term, 4. Queen Elizabeth. 
or late of D. in the county of Eſſex; and the truth is, that 


neither at the time of the purchaſe of the original writ, nor 


the day of the exigent awarded, was he commorant or con- 


yerſant there, but in Suſſex, where no writ of proclamation 


is awarded, but only into Eſſex : yet the outlawry in Kent is 
good enough by this ſtatute of 6. H., . [c. 4.] becauſe the 
proclamation iſſued into the county of which he was called 
&c. and if it be falſe, then he may avoid the outlawry by the 
ſtatute of additions, 1. H. 5. [c. 5.] But in the caſe above, it 
ſeems, he might well avoid the outlawry, although he was 
called late of London, if he had removed his habitation into 
another county at the time of the exigent awarded. And fo is 
it of original proceſs in Middleſex, 5s. late of the city of WWe/t- 
minſter, or, of Weſtminſter, but not ſo of other counties. 
Note well the words of the ſtatute of 6. H. 8. [c. 4.] for 
Londen and Middleſex. And as it ſeems the cauſe of their 
privilege was, becauſe the reſort of people of all parts of the 
realm in the Terms and out, is more to London and ef- 
minſter than to any other place. And by reaſon of this they 
may be named in ſuits againſt them, of London or Weſtminſter, 
or, late of London or I. e/lminfter, although their habitations 
and commorancies are not there, 


[ 214. a.] 


t. 4. 7. 21. E. g. 1. 10f, 
IO. 15. a Ante, 50. 

4. H. 4. 10. 2h 
H. 7. 13. 33. B. N. c. 
49. R. 206. 


[2. Hawk. P. C. 434. 
6 50, 651. Salk. 496. 
3. Bac Ab. 757. And 
ſee further of errors in 
outlawries, 4. Burr. 
2563. 3. Term Rep. 
499. and 4. Term Rep. 
521. 5. Term Rep, 
202.] 


Mo. 70. Ante, 192. b. 


19. MH. 6, 1 5, 


[ 214. a. ] 


Judgment by ner. ſim in- 


frmaruson 8. H. 6. c. 9. 


is equal to a conviction, 
and deſendant ſhall for- 
feit treble damages. So 
on nibil dicit in waſte. 

And on the trial, if the 
plaintiff do not appear, 
he ſhall be non-ſu:ted, 
though the jury be not 
there, or even though 
no panel be returned. 


1. And. 25. S. C. 


22. H. 6. 57. Ante, 204. 
11. Co. 36. 60. Dyer, 


93. a. 
[ Jenk, Cent. 5. c. 8.] 


*[ 214. b.] 


Dy. 223. b. 265. a. 


29. 48. E. 3. 18. 12. 


See Com. Dig. Plead- 
er, X. 1. 


hs, # 


Exccution awarded on 
ſei. fa. in C. B. the de- 
ſendant being in the 
Fleet for another cauſe, 
and brought into the 
Bench bv habeas corpus, 
on examinat. on prov - 
ing to be the ſame per- 
ſon, may be re-com- 
mitted in Execution 


(45) 


Trinity Term, 
4. Queen Elizabeth. 


EMORANDUM, That in Hilary Term, in the 
ſecond year of Henry 8. Rot. 513. in a writ upon 
the ſtatute of forcible entries of the eighth year of H. 6. 
[c. 9.] defendant was condemned by a non ſum informatus, 
and damages by inquiry before the ſheriff by reaſon of the 
entry aforeſaid taxed at thirty-three pounds, and for the coſts 
at fix ſhillings and eight-pence, and Cur' adviſar*. And 
afterwards the plaintiff recovered the damages aforeſaid tre- 
bled, which amount to one hundred pounds, & defendens 
capiatur, whereof to the clerks C. s. See well, that the 
condemnation above is a conviction &c. and ſo is it, as T 


believe, if it be in waſte by nihil dicit, although the ſtatute . 


of Glouceſter [G. E. I.] c. 5. is, that he who ſhall be attainted 
of waſle ſpall leeſe the thing waſled. (46) Alſo in the ſame 
Hilary Term, Rot. 149. it appears, that in a writ upon the 
ſtatute of * 5. R. 2. [ſt. 1. c. 8.] after the iſſue at the day of 
the jurata, before the appearance of the jury the defendant 
appeared, and plaintiff does not proſecute, therefore both 
parties are then demandable; and in the paſteas of niſi prius 
the appearance of the parties 1s firſt recorded, and the jurors 
of the jury (whereof mention is made below) being called, come 
likewiſe, who H . And although the writ and panel of the 
jury be not returned, yet the plaintiff being demanded, and 
not coming, ſhall be non-ſuited, by H. 12. EI. fol. [286. a. 


pl. 44] 


(47) ALSO in the ſame Hilary Term, Ret. 152. execution 
by default was awarded in ſcire facias upon 2 

judgment in debt: and the defendant, after the year and day, 
s, four years afterwards, was in the Fleet for another cauſe; 
and by habeas corpus he was brought into the Bench, and 
being examined by the Court whether he was the perſon who 
was condemned as above, he admitted it, wheretore he was 
com- 
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Trinity Term, 4. Queen Elizabeth. 


eommitted to the ſame priſon for the (aid condemnation, 
there to remain until &c. Note this after the year and day, 
without a new ſcire faciat. 


_ —————c —— 


Stone's Caſe. 
(48) A MAN committed two felonies on the ſame day, 


and for one of them he may have clergy, and not 
for the other. Firſt, he is indicted of the felony, for which 
the clergy lies, and arraigned of it, and pleads not guilty, and 
is found guilty, and aſked for the book, and the book being 


delivered to him, note, legit ut clericus; and this is entered 


by the clerk, but no mention of tradatur ordinario; and yet 
he is reprieved without judgment. And afterwards at ano- 
ther ſeſſion he is indicted for the other felony, and is arraigned 
upon it: and he pleaded not guilty, and was found guilty, 
and there ſought the book and had it, and he read, but is not 
burnt, nor delivercd to the ordinary: and all this is entered 
with a Curia adviſare &c. And judgment has been reſpited 
for a year and 'more. And now the queſtion was moved by 
the recorder of London before whom and others the plea was, 
whether he ſhall have judgment to be hanged, or ſhall be 
delivered to the ordinary as a clerk convict? And it was 
well debated at Serjeants Inn, by all the Judges of both 
Benches, and of aflize, and ſeven againſt ſeven, s. CATLYN, 
Chief Juſtice, A. BROWNE, Juſtice, BENDLOWEs, Poux- 
TREL, WELSHE, and HARPER, Serjeants, and GERRARD, 
Attorney General, held, that he thould have judgment to be 
hanged, becauſe no judgment of clerk convict was given 
againſt him. And alſo the ſecond offence for which he was 
arraigned ſhall be intended beſt for the queen, s. that it 
was committed after the firſt arraignment, and then auterforts 


convict cannot help it. But DytR, Chief Fuſtice of tho 


Bench, SAUNDERs, Chief Baron, WHyDDON, CoORBET, 
and WESTON, Fuſtices, and Carus, and CHOLMELEY, 
Serjeants, to the contrary, becauſe the reſpite of the words 
tradatur ordinario is the default of the Court, and ought to 
have conſecutively * followed the entry above. And alſo his 
life was once put in jeopardy. And it ſhall not be intended 
that the felony for which the elergy does not lie was com- 
mitted after the other, becauſe it is ſuppoſed by the indict- 

| R r 3 ments 


[21+ BJ. 


without ſcire focus, 
though more than a year 

have intervened. 
Dyer, 152. 306. 14. 15. 
H. 7. 18. b. 5. Co. 88. 
[2. Crompt. Prac. 101.] 


1 


Where a priſoner is in- 
dicted for two felonies, 
the one capital, the o- 
ther clergyable, and is 
tried on the latter firſt, 
found guilty, er legit ut 
clericus, he ſhould not be 
burnt, nor a tradatur or- 
dirario entered, till he is 
tried ſor the higher 
crime, as it would diſ- 
charge him from that 
and all other felonies 
committed prior to the 
conviction. 

3. E. 3. 9. 4. 6. E. 4 
4. b. 14. El. 308. a. 
6. H. 4. 7. b. Vide 
ſtat. 18. El. c. 7. 

Hob. 290. 

Stamf. 107. b. 


[Carth. 17, 18. 


Ia. H. H. F. C. arch 
256. ] 


*T 216.4) 
3. Inſt. 213. 


f 215.9. J 


| 21. EL 4. 8. 
Stat. 8. EL c. 4. cont”. 
18. H. 8. 2. Hob.293. 


Stamf. 66. b. 10. b. 


[4 BL Com. 373%, 
374*.] 


Dy. 45. 308. 
N. Corone, x2. 


Hob. 290. 


18. El. c. 7. 
Raft. Clergy, 28. 


[See note (a) to Dy. 
703. 4 pl. 6. 


fz. Hawk. P. C. 604.] 


Trinity Term, 4. Queen Elizabeth. 


ments to have been done all on one day without priority of 


time, and then, in favorem vitæ, the beſt ſhall be taken. 
(40) And this caſe was the caſe of Stone, now a priſoner i in 
Newgate, who robbed my lord Treaſurer at Auſtin Fri riars, 
and Devyck his ſervant. And note, although the felony 
above, from which clergy is taken away, was committed after 
the other, yet if the felon for the other felony was adjudged 
in law as a clerk convict, although he was net delivered to 
the ordinary, then he ought not to have been arraigned upon 
the laſt inditment, becauſe by this conviction he is diſcharged 
of all other felonies by him committed before this conviction, 
And ſee in libro Stamford, fol. 108. that he ought to be 
charged with all crimes imputed to him before he has his 


_ clergy allowed, or at leaſt departs from the bar; for on the 


ſame day, and as ſoon as the Court have recorded that /egit 


ut clericus, he ſhall be called the priſoner of the ordinary, 


although he be returned to the priſon whence he came, or 
elſe the ſtatute de clero, 25. E. 3. c. 5. would not be obſerved, 


(50) And note, the form of the entry upon a claim of clergy 


(according to ſome) is thus, 3. et tradito ei libro legit ut cle- 
ricus, et traditur ordinario ; and not a judgment made of it, 
Ss. ideo tradatur ordinar:o Sc. Scein Nat. Breu. Fitz. fol, 


66. in a writ de cautione admittendd, where clergy was allow- 


ed, the ordinary being abſent when he was demanded, for 
which he was remitted to gaol, and a ſpecial writ out of 
chancery directed to the Juſtices of gaol [delivery] at the 
ſuit of the ordinary, that they ſhould command the gaoler to 
deliver the clerk to the ordinary &c. But it is faid by the 
clerks of the King's Bench, that the form of the entry of a 
clerk convict is, :deo tradatur ordinari in the King's Bench. 
Note this. And afterwards, s, on the 28th day of Muy, in 
the eighth year of the preſent queen, the ſaid Stone was 
indicted for the murder of Agenor, who was the ſon of the 
ſaid Devycł, and principally privy to the faid robbery, the 
next day after the offence committed, which was in April, in 
the firſt year of the now queen: and the murder was com- 


mitted at Marybene Park, and there the body interred at a 


pond-head. And he was found guilty, and had judgment 
th:t he ſhould be hanged ; and this was on the accuſation of 
IL 1itrey and Durant, priſoners in Newgate for debt, on 
Stone's own confeſſion, at a time when the priſon was to 


have been broken, ans an cicape to be made by the device of 


Sten? 


tc 


Trinity Term, 4. Queen Elizabeth, 


Ftone &c. But the execution of Stone was reſpited by com- 
mand of the CHier JUSTICE: but at length he was exe- 
cuted. 


(51) AN iſſue was entered of Michaelmas Term laſt, and 

a venire fac iat awarded upon the roll, returnable 
on the octave of Saint Hilary, but no writ iſſued, nor in 
Hilary Term, wherefore defendant prayed a venire facias cum 
proviſo ® returnable on the morrow of the preſent Trinity, and 
had it. And plaintiff perceiving this, prayed alſo a venire 
facias returnable on the ſame day, and had it; which writ 


[ 215. a. J. 


1 — ect 


Lag b 


A wenire facias cum pro- 


wviſo is not grantable ta 
the defendant, but 
where there are laches, 
or default in the plain- 
tiff, yet one lacbes ſuf- 
fices for the whole ſuit, 
But if after defendant 
hath ſued that out, the 
plaintiff ſue out a veni/e 


was ſerved, and the panel returned upon it now, and nothing facias which is ſerved, 


done with the other writ cum proviſo: now the defendant 
prayed a habeas corpora with niſi prius, and with a proviſo re- 
turnable on the octave of Michaelmas next. And BrRowNE 
thought that he might have it, becauſe plaintiff once made 
default in the profecution of the venire facias, and this ſuf- 
ices for all the proceſs, to be prayed with proviſo. (52) But 
as I think, he ſhall not have his requeſt; for here appears 
no laches, or default in the plaintiff of record, but only by 
darol, becauſe the writ which was with proviſo was not re- 
urned, but the writ that plaintiff ſued out; otherwiſe it 
would have been if the writ with prov:/o had been ſerved. 
And fo ſeemed it to LEONARD chief clerk, But if plaintiff 
will not ſue out the nt privs this Term, the defendant at Lent 
may ſue out one with proviſo. See + H. 3. H. 6. M. 8. H.6. 
(6. a. pl. 14.] 16. H. 6. [19. H. 6. 46. b. pl. 99.] Faſt. 33. 
H. 6. [ 14. pl. 3-] H. 21. H. 6. [ 22. b. pl. 2.] for theſe writs 
with proviſo. And it ſeems much of this depends upon the 
diſcretion of the Court, but for the greater part it is not 
grantable for defendant, if he be not an actor as well as the 
plaintiff, or ſome default and /aches be in the plaintiff, Simile 


ante, fol. 193. a. and g/. fol. 217. and AA. 14. fol. 318. and 
Trin.+ 16. El. fol. 


Lord Sandes' Cafe. 


CIRE Facias brought by Lerd Sandes being un- 
der age upon a fine levied in the 2d year of H. 8. 
to have execution of a remainder in fee as right heir of one 


Rr4 


(53) © 


and not the deſendants, 
he ſhall not have a ha- 
beas corpus cum niſi prius 
cum proviſo without freſli 
{acbes ſince none appears 
on the record. 


2. Rol. Abr. 666. Dy. 
284. 308. 328. 1. Keb. 
101. 

24. E. 3. 65. 

Dy. 217. a. 318. 284. a, 


26. E. 3.6.5. 3. H. 6. 
Er. Proceſs 56. 65. 68. 


21. H. 6. NiG Prius 9. 
9. 5.4 1% . . 
Kelw. 176. Stamf.155. 
R. 390. 14. H. 7. 7. a. 
Dal. in Kelw. n04. b. 


[ 3. Bac. Ab. 246. and 
the books there cited, 
& 1. Croinpt. Prac.219. ] 


Defendant pleading to 
a ſcirc facias on a fine 


ſince 4. H. 7. c. 24. that 
« the farms the fine 


M. Sandes 
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<« Had nothing,” muſt 
add ** neither in poſſiſſicn 
< nor in uſe, conforma- 


bly to the ſtatute. 


See the record of this 
caſe in Co, Ent. title 
Scire Fatias, pl. 12. fo. 
629. b. 40, 41. E. 3. 
30. b. 24 a. 3. H. 5. 9. a. 
42 33. H. 6. 57. a. 18. 
K 21. 12. E. 4. 13. a. 
12. Fl 291. a. 27. H. 3. 4. 
[ 3-Com. Dig. 3 53. Cruiſe 
on Fines, 310. ] 


Plowd. 105. 21.H.7.25. 
27. H. S. 20. b. 


6— CO OTIS EY * * 


— » 


2 E416. 4. 


Where anyproclamation 
on a fine levied by te- 
nant in tail is made out 
of Term, te proclama- 
tions alone ſhall be re- 
verſed, but the fine ſhall 
ſtand and be a diſcon- 
tinuance. 


[See |] Plow. 26 5. a. 266. 
2. S. C. &ante 182. b. 
{ 1. Bulſt. 206. 

7. E. 3. 35. 27. H. 8. 2 3. b. 
Weſt's Precedents Fines 
fo. 5. ſec. 19. 71. 192. 

{ Cruiſe on Fines, 45. ] 


4. Queen Elizabeth. 
M. Sandes his grandfather ; and as to part the tenant pleaded, 


Trinity Term, 


that the parties to the fine had nothing at the time of the fine 
levied, but one A. B.&c. And whether this exception or plea to 


this fine levied ſince the ſtatute of 4, H. 7. [c. 24. ] of fines 
be good (without ſaying, nor any other perſon or perſons to the 
uſe of them or either of them according to the ſame ſtatute) or 
not, was much doubted, becauſe no precedent had been ſeen 
of ſuch a form of pleading, as is expreſſed and given by the 
ſtatute. For no ſcire facias had been brought of ſo new a 
fine; (ut credo.) But the clear way ſeems, that at all times 
ſince the ſtatute of 1. R. 3. [c. 1.] of grants, feoffinents, &c. 
by ceſtuy a que 1ſe ſuch form pf pleading ought not to be al- 
lowed. And if the truth be that one of the parties to the 
fine was ce/tuy a gue uſe only, then the plaintiff may retain his 
writ as above well enough by ſhewing that, and it ſhall be 
no departure: for the writ of ſcire facias does not ſuppoſe any 
ſeiſin in any of the parties, wherefore &c. And ſee a pre- 
cedent of the form of pleading as above in the aſſiſe of the 
duke of Norfolk and others againft Bragge and others, before 
CoNnINGEsBY and FITZHERBERT at Northampton, in the 
23d year of H. 8. which paſſed upon good adyiſement. And 
note that in the caſe above iſſue was joined, that the parties 
to the fine had nothing in poſſeſſion or uſe, nor any of them &c. 
And the iſſue was found accordingly, and againſt the plain- 
tiff, Trin, 5. of the preſent queen, ante 210. 26. 


* (54) FINE with fifteen proclamations only (whereof 

alſo one proclamation was out of the Term) was 
levied in the 32d year of H. 8. by the tenant in tail: the 
queſtion is, Whether the entire fine, or only the proclama- 
tions ſhall be void and reverſable by writ of error. And this 
caſe is now pending in the Court of Wards, and the like in 
effect in B. R. in error: but afterwards, judgment was given 
for the reverſal of the proclamations only, and that the fine 
ſhould ſtand in force, and make a diſcontinuance. 


dir 


Trinity Term, 4. Queen Elizabeth. J 216, a.] 


Sir Robert Cheſter's Caſe. 


(55) MEMORAN DUN, It was reſolyed by all the The office of receiver- 
Juſtices of both Benches, and by all the Barons of x0 = y No 
the Exchequer (at the inſtance of my lord keeper of the great corporated with that 


, , ; rt as to be void 
ſeal) that the office of the receiverſhip for the counties of 8 br ah of 


Middleſex, Eſſex, Hertford, and London, (for the lands of the Parlament. 

late court of augmentations and revenues for which Sir as. aa 
Robert Cheſter knight ſued Lord Haftings of Loughborough in 

the chancery) is not in being, but extinct, and determined by 

the act and letters patent of Queen Mary in her firſt year 

concerning the diſſolution of the ſaid court, the office being 9. El. 259. 4 

as it were incorporate with the faid court, in which, con- 

ſideration was firſt had to the erection of the faid court and 

diſſolution of the firſt court, which, diſſolution and erection 

were made by letters patent of H. 8. in his 38th year; and 

after the act of confirmation thereof in the 7:h year of E. 6. 

ſc. 2.] And then the act of the firſt year of Queen Mary 

[ſeſſ. 2. c. 10.] with the ſavings and proviſos of it, and then 

the letters patent of the ſaid Queen Mary dated the 23d day 

of January in her firſt year for diſſolving the ſaid court, and 

the letters patent for uniting it to the exchequer dated the 

next day after, which is gag abſurdum et impoſſibile c. n 

And the ſchedule annexed to the ſaid patent in which the a talk. wa. 5 Lam, 
frſt and laſt articles are chiefly to be noted for this matter, Br. Patents 60. 


er, 71. b. 


And accordingly it was decreed againſt Sir Robert Cheſter " 
this Term for the office with a ſaving of his fee according to _ 
the proviſo of the ſtatute of the firſt year of Queen Mary: Courts, 3. 

and for the arrears Curia adviſare vult. 


(56) NJ 07 E, That i: was holden by the Juſtices in a In a formedon in reverter 


; the d 
formedon in the reverter, if the tail be ſpent, the — hs 1 the 


donor or his heirs need not ſhew in the writ, or count, in the donee, but ſay que pof 
F . E mortem of the donce 
et que poſt mortem the name of any of the iſſues inheritable , ichout iffue &c. 


to the tail, although the donee had divers in lineal deſcent & in the deſcender, 
* where he muſt name 


after him, becauſe he is a ſtranger to the pedigree of the the heir laſt ſeiſed. 


donee, but it is ſufficient to ſay, and that after the death of the Vere in the remainder f 
8. Co. 88. a. 4, E.;. 4. 


donee it ought to revert to him, becauſe the donee died without 18. H. 8. 16. b. 42.E. 3. 


iſſue Ic. Accord, M. 18. E. 2. and M. 22. H. 6. fol. 41. in 3 


a nota, It is otherwiſe in a formedon in the deſcender, for don 37. 10. E. 3. 48. Br. 
| there 


[ 216. a. } 


694. 18. E. 2. Forme- 
don, 58. 22. H. 6 36. a. 


44. E. 3. 40. a. 12. E. 4. 


Trinity Term, 4. Queen Elizabeth. 


there of neceſſity he ought to ſhew expreſsly the name of that 
heir who was laſt ſeiſed. Quære of formedon in the re- 


1 F. a. 40. 43. 48. E 3. 8. b. mainder. 


7. b. 7. a. 18 E. 3. 28 46. 


E. 3. 9. b. 8. 11. H. 4. 2 1. 72. 33. H 6. 18. 42. 44. E. 3. 20. 40. a. Dy 247. b. 292. Plow. 233. 247. 26.E.3.75, 
{Booth's Real AR. 143. 153- 155. & 5. Mod. Rep. 17. 5. Com. Dig. 308, 30g. ] 


1 _—_— 
— — 


* [ 216, b.] 


Rot. 1323. or 1324. 


A and B. ſubmit “ di- 
« lapidations and all ac- 
ec tions, c. ita quod the 
4 {ame award be dcli- 
c yered &c.” The a- 
ward made recites the 
arbitrator elected be- 
tween A. in the name and 
for the bebalf of C. and 
B., and orders only that 
B. ſnall repair; but re- 
fuſcs to decide on any 
orber action. This is 
good as far as relates to 
the proper parties, but 
as the ſubmiſſion was 
conditional, and the a- 
ward not of all the mat- 
ters ſubmitted, it is void 
. for the whole. 


Mich. 34.&4.El. Rot. 132. 
[A. Bendl. 38. S. C.] 
N. Benl. 107. 5. C. 

1. Sand. 32, 33. 

1. Rol. Rep. 377. 


* Browne againſt Meverell, Executor. 


(57) D E B T on bond with this condition, 3. © That if 

the above bounden defendant do perform and 
& keep the award, arbitrement, order, and judgment of Michael 
« Purfrey Eſquire, arbitrator indifferently appointed and 
« choſen by the aforeſaid parties to arbitrate &c. of, for, in 
« and upon the dilapidations of the parſonage of S. in the 
county of D. being and remaining in decay and ruin, by 
ce the default and after the death of A. B. clerk, late parſon 
« there; and alſo of, in, and upan all and ſingular actions, ſuits, 
« quarrels, and debates, and firifes had, moved, or now de- 
« pending in variance betwixt the ſaid parties &c. ſo that the 
e {ame award be made, ſealed, and delivered in writing under 
c the ſeal of the ſaid arbitrator before &c. that then &c." 
The defendant pleaded, that before the ſaid day &c. the ar- 
bitrator aforeſaid made no award &c. between the parties 
aforeſaid of and upon the premiſes in the ſaid condition ſpe- 
Cified, and this &c. And the plaintiff in the replication al- 
leged the award in certain, and affigned the breach, and de- 
fendant rejoined, and maintained his bar preciſely without 
ſaying, ſuch award, therefore let twelve. And the jury gave 
a ſpecial verdict, and found the award made in writing ac- 
cording to the truth of the fact in theſe words: (58) ©* The 


K award 


(58) Triz. 3. Fac. B. R. Halcraſt and Giblon's Caſe, Pornan ſaid, that he had ſeen 
an ancient charter granted to the Abbot of Reading by the King of England, to make 
knights; upon which his conceit was, that the Abbor made eccichaſtical perſons Knights: 
thence as be thought the names of Sir Jobn and Sir Hi., which are given to ſome clerks 
at this day, are derived: which opinion Coke, Attorney General, applauded, ſaying that 
there were millites caleſies and milites terreftres, tol. 29. pl. 222. 

Anciently by the prieſts of the higher churches, with the adminiſtering of ſolemn rites, 
oung men were inveſted with the dignity of military and equeſtrian orders. So we read 
that Lan/ranc the archbiſhop created William the Second a knight. Seld. Eadmer | lib. 3. 


Pp: 68.7 207. Cambden. Brit. 126. Analect. 168. & 144. 1. Malms. [de geſtis regum. ] lib. 4. 


pgulph. 312 (a). 


— 


— ** — 


(a) See the charter to the Abbot of Rea- | ch. 5.5. 33. pag. 771, 772. and the direction 


ding above cited in Dugdale's Monaſticon, | given 1a that charter to the Abbot is, “that 
vol. 1. page 417, which w alſo cited in Seld. | * he take care not to confer this rank on ch1l- 


Tit, of Hon, 2d dit, Lond. 1631. pt. 2.“ dren, mG.u195 under ſeu diſcretos lam eee 


66 gu 


Trinity Term, 4. Queen Elizabeth. I 216. b.] 


« award and order made &c. by me Michael P. arbitrator in- xd on awards 2 
« differently elect between I. Brown Eſquire, in the name and = ah on N * 1. 
« for the bebalf of one Sir William Mote now parſon of S. M 

« aforeſaid of that one party, and Andrew Meverell gentleman, 

« executor of one Sir Robert Yeomanſon clerk, late parſon of S. 

« aforeſaid, of and for the dilapidations and other decays of 

« the ſame parſonage, barns, and other buildings there, the 23d 

« of September in the firfl year of the preſent queen.” And 

made order and award, that defendant before a certain day 

ſhould at his coſts make reparations &c. for the dilapidations 

and decays above, without making any award of any actions, x 
quarrels, debates, and flrifes ; but he proteſted in the award | 
that he would not meddle with any actions, beſides &c. And 2. H. 5. Cro. 43: 

whether the plaintiff ought to recover upon this award was D). 242. 4. 

moved, becauſe it ſeems that this award is not made between 
the parties to the ſuit and bond, but between parſon Mote and 
Meverell. (59) Alſo the award does not extend to all the ,. f. 4. 5 b. 36. H. 6. 
points in the ſubmiſſion; for he has made no award of the 12. 7. H. 6. 4. Arbi- 
actions, ſuits, debates, &c. but has made an exprels proteſta- r 
tion in the award that it was not his intent to interfere in 

them; whereby it ſeems, that he has diſabled himſelf from 

being the arbitrator in the premiſes, becauſe he refuſes to 

make award according to the ſubmiſſion of the parties who | 
choſe him for arbitrator conditionally as above, s. ſo that the 
fame award &c. which is as well of actions and debates, Sc. | 
as of dilapidations &c. And it does not reſemble a ſubmiſſion 5. Co. 98. a. 10. 131. b. 
ſimply made by parol or writing of two things,“ as of actions #* [ 217. a. 
perſonal or real, and the award is only of one of them, this is 

good for that by 19. H. 7. {19. H. 6. 6. b. pl. 12.] Yet there- 

of ſee 39. H. 6. 10. dubitatur. (60) And for the other point 


" quam laicos provide ſuſcifuat.” Selen ina | ber to Queen Philippa) was knighted, and 
marginal note on Eadmer, lib. 3. pag. 68. | © being an eccleſiaſtic, well bencficed in Eng- 
Edit, Lond. 1726. 2d Vol. pag. 167. on the | © /axd.”” He was canon of Ch:may in Haynault 
word clericos fays, * ad militiæ enum armatæ | and of Life in Flanders, and rector of Leſcines 
% dionitatem inicrdum etiam qu ſorrt erant | onthe Muunt near Mons in Haynault. To this 
© ordins transfugicbant.”” In Matth. Par. | we. may alſo add, that the Knights of Malta 
Edit. Lond. 1640. p. 663. John ve Gateſcen | are a religious order though not prieſts but 
4 clergyman multis ditatus benreficits is men- | church digniarics, and have a rank in the 
tioned as receiving this honor from ni the | ecclefiaſtical ſtates, See Domat's Civil Law, 
Third, but he adds /e ' onmvres ante expetta- | Vol. 2. pag. 424. Edit. 1737. The reader 
lum rTejrunatts ua fic oportwut. Seld. Tit. | who withes to [ce the various conjectures on 
Hon. (e. cite,, lays, „the perſons that re- | the application of this title to eccleſiaſtics 
* ceived it were alſo ſometimes of theclergy may conſult Mr. Steevens' New Edit. of 
« who reigning their benchecs and ſpiritual | Shakſpeare in the notes to the title of Sir 
o cures betock themſelves to ſecular employ- Hugh Evans in the Merry Wives of Wind— 
ments.“ But this was not alwavs the al, | for, act 1. ſc. 1. and Dugdale's Hiſt, of War- 
tor we learn from Oldys Brit. Litr. pag. 70. wick ſhire, pag. 574. 

that *Tcau Froifard (elexk ot the bed-cham- | 


ab Ove, 


[$19.4] 
El. 242. b. Br. Ar- 


itrement, 5. 20. 207. 
Dy. 198. b. 


L Kyd on Awards 115, 
216. and on the forms 
of ſubmiſſions to awards 
ſee 2. Term Rep. 643. 
ge 645. and 4. Term 
Rep. 246. ] 


Trinity Term, 4. Queen Elizabeth: 


above, admitting that the ſubmiſſion above had been between 
Mate of the one part and Mevere!l of the other part, and 
Purfrey had made the award as it is made above, s. between 
Browne in the name and for the behalf of ate of the one 
part, and &c. would not that have been a good award between 
Mote and Meverell ? It ſeems it would. For Browne there 
is no party to the award, but only a deputy or agent for Mote, 
And it is not ſhewn in all the pleading that Browne had any 
intereſt in the church or parſonage of S. above by the patron- 
age or leaſe of it, wherefore he ſhall be holden as a ſtranger 
to the matter of the award &c. And to every award are five 
things incident, s. matter of controverſy, ſubmiſſion, parties 
to the ſubmiſſion, arbitrators, and the delivering up of the 
award. And of this opinion were DYER and A. Browne. 
But WEsToN held theſe words (in the name and for the be- 
half of Mite) void. And the plea was continued by Curia 
adviſure vult for a year, but no judgment was given by the 
roll, which ſee in Hilary Term the 18th of the preſent Queen. 


The like was adjudged in B. R. | Crn. Eliz. 838.] between Riſden and Inglett upon the 
fame reaſons as this book, Ea. 42. Eliz. Rot. 5 14. S Devonſhire's Caſe. 

Bendloſe reports, | fol. 110.] That the opinion of the Court was that the award was void, 
becaule it was contrary to the ſaid ſubmiſſion, but the judgment is not entered, for the par. 
ties agreed; and the matter was well debated by the Serjcants and Judges. Fide fo. 15. pl.63. 


A ene facies cum pro- 
vi was returned and 
fii:d, two hours after a 
vemire facias by the pla. n- 
t. was allo returned 
and filed; each party 
then ſued an habcaz: core 
Pera, which being re— 
turned, the planiff 
failed to continue the 
zuraia: yet this is no 
diſcontinuance, for the 
continuance entered by 
ths defer. dant ſhall ſuf- 
face. 

Dy. 193. 284. a. 


[3. Bec. Ab. 246. and 
the books there cited, 
and 7, Crompt. Pract. 


— ———— =O 


(61) TH E deſendant aſter iſſue, and default made by the 

plaintiff had a p/uries venire ſucias directed to the 
ſheriff of the city of Norwich cum proviſo + and the plaintiff 
perceiving it ſued out another writ of pluries venire facias 
directed as above: and the writ cam proviſo was ſirſt delivered 
to one of the ſheriffs of N. who, ſerved it, and returned a 
pane] which was put upon the file. And within two hours 
afterwards the other ſheriff returned the other writ ſerved 
with a panel which was alſo put upon the file aforefaid: and 
then each party ſued out an habeas corpora upon the writ 
which was returned for him; at which day of return the 
plaintitr did not ſue any further, but the defendant did upon 
his writ cum proveſo, And now it was moved that the plea 
was diſcontinued inaſmuch as the plaintiff had failed in con- 
tinuing his zzrata. But the Court thought that it was not 
diſcontinued, becauſe the continuance of the jurata of the 


defendant 


Trinity Term, 4. Queen Elizabeth. 


defendant was a good continuance, and ſerved as well for the 
plaintiff as for the defendant, and there is no difference be- 
tween the entry of one and the other. And now the de- 
fendant prayed the niſs prius upon his panel, and that the 
panel of the plaintiff ſhould be taken off the file, becauſe it 
came in the lateſt &c. Fide antea, folio 215. See a good 
caſe for ſuch proceſs, Mich. 14. fol. 318. 10. 


city .... — - T 


* (62) T HE Biſhop of Hereford certified a plenarty this 

Term without making mention of the induction, 
but only the admiſſion and inſtitution, and for this the certi- 
ficate was challenged, & non allocatur, becauſe by admiffion 
and inſtitution the church is immediately full and provided 
for &c. if it be not in the caſe of the king. Which ſee ruled 
in Libro Intrationum where plenarty for fix months was 
pleaded fol. 132. And 22. H. 6. fol. 31. [26. b. 27.) And 
in Novo Libro Intrationum, fol. 457. 475. 


[ 217. a. ] 


*[ 217. b. 


HrzxyorD. 

In certifying plenarty 
(except where the king 
claims) the biſhop need 
not ſay that the clerk 
was induRed,foragainſt 
a ſubject the church is 
full by admiſſion and 
inſtitution. 

2. 11. H. 4. 17. a. 9. a. 44. 
E. 3. 3. b. 32. H. 6. 28. b. 
Dy. 22 1. b. 277. a. 348. a. 
360. 17. H. 7. Cro. 43. 
7. Co. 26. 22. H. 8. Kelw. 
88. F. N. B. 34. a. 9. 12. 


33. H. b. 3. 1. 27. 24.26. H. 8. 3. a. 2 1. E 4. 34. b. Plow. 528. 6. Co. 4. 79. a. 2. Rol. Ab. 349. 591. 6. Co. 49. 


{3, Black, Com. 243. Wood's Inſt. 20. 156. 3. Salk. 19g, 2. Wils.174. ] 


C27. b.] Michaelmas Term, 
4. & 5. Queen Elizabeth. 


r tranſcript of a recognizance with a condition for 
„ — — the payment of money to another, recognizee in 


in chancery. chancery, came to the Judges of the Bench this Term, to be 


Record. F. N. B. ; 
— Dy. 2 369. ſued on there; and it was not allowed there to have any 


39. H. 6. 4. 2. cire facius u it. 
{ 2. Saund. 27. } reve je on 
— — — — — . — U—ꝓ 


Hall againſt Kirby. 


Releaſe of all afiom, (a) A MAN covenants by indenture that he will do no ac 
N- during his life to diſinherit his eldeſt ſon of his 
ation for a covenant lands: and before any breach the covenantee releaſes to the 


given. covenantor all and all manner of actions perſonal, ſuits, guar- 


Trin. 4. Eliz. Rot. 1207. yels, debts, executions, and tr es, from whatſoever reaſon 
3 £ 7 3 7 eſpaſe "3 fr tfoeu fe 


1 or cauſe, from the beginning of the world &c. and afterwards 
1 . | 8. C. the covenant is broken, for which an action of covenant is 


Filmer's Novel Liver brought, and this releaſe pleaded in bar. Quære. And the 


Deſtr*, 116. 2. E. 4. 2. "PR. | 28 2 
Aenne Pen of the Court was, that it is not barred by any of the 


24. H. 6. 11. 2. 8. Mar. words above. And by Bra#ton, lib. primo, cap. 16. [ lib. 3. 


_ N 3s: * 58. cap. 1. fol. 98. b.] ais eff jus proſequendi in judicio quod 


151. ber 15 b. 5 - alicui debetur, et quod naſcitur ex maleficio vel quod provenit 
2 166. 1 5, ex delifto vel injurid. And ſee Long Quinto Ed. 4. fol 40. ſuch 


7 1 oy oph. 136. a releaſe as above of all actions perſonal was not a bar in an- 
[See 8 cred in Nuity for a term of years by deed, to diſcharge the arreats 


4- woe Rong 286, 287. due afterwards, ruled upon good conſideration. And in the 
parti ly Cro. 1 . . ns” 
ergy 3 caſe above, if any term will ſerve, it is the word guarrels, 


166. 5. Com. Dig. tit. and this is a cauſe of action by Pr1soT, 36. H. 6. fol. 12: 


, E. 2 2 . * ' 
6. E. 4. 4 a 2. E. 4. L II. b.] and judgment was given for the plaintiff, and da- 


es 19. H. 6.41.b. mages at two hundred and ſeventy pounds, which fee in 2 
tt. 117. 


1. Inſt. 283. 3 wWirit for the damages of the clerks poſtea, fol. 


FT orteſcu? 


Michaelmas Term, 4. and 5. Queen Elizabeth. [ 218. a.] 


* Forteſcue againſt Strode. T. 3. Reg. mere, 
ot. 9 


( 3) 50 Tur condition &c. That where Forteſcue the playn- B. gives a bond to A. 


« tiffe ſtood bounden to Strode the defendant by ce gene, to releaſe 


« a former obligation to perform the covenants of an inden- the counſel of A. ſhould 


+ adviſe: he adviſed a 
« ture &c. whereof one was, that F. ſhould leave his inhe- ,,1..c. of .n demands a 


« ritance and lands to deſcend unto his ſon, without making gai7f A. and one W. a 
« any other diſpoſition or alteration of it, if Strode at all times n 
« ypon a reaſonable requeſt were ready, and did and ſuffered bound to execute it, 

« to be done all things that ſhould be thought reaſonable, 

« meet, and convenient by the learned counſel of Forteſcue 

« for his diſcharge, and releaſe of his ſaid bond and covenant, 

« that then &c.” which being read and heard the defendant 

ſaid, that no reaſonable requeſt was made &c. and the plain- 

tiff replied and ſhewed, that Edmund Sture, who was the 

learned counſe} of F. adviſed a releaſe of all actions, debts, 

differences, and demands between Strode and Forteſcue afore= F ro. cc. 251. but ſes 
ſaid, and alſo one W. Forteſcue, who was a ſtranger to the 1. Sd. 467. f. Rol. Ab. 
covenant ;z and ſent it to the defendant to ſeal and deliver as * ä 

his deed to them both jointly, which the defendant refuſed to 36. H. 6. 10. a 

do, &c. and took averment that there were not any other 

bonds, actions, debts, &c. between the plaintiff and defendant 

beſides the ſaid bond and indenture, without ſaying any thing 

of William Forteſcue (who was alſo named in the releaſe) in 

the averment &c. and upon this the defendant demurred in 

law. And by the opinion of the Court clearly, without any 

ſolemn argument, this reque# was unreaſonable, and contrary py. 43. a. 41. a. 

to the words of the condition aforefaid, and the party not 

bound to ſeal the deed, although there was no action or de- Coro. Elz. 682. ] 
mand between him and the ſaid Milliam Forteſcue ; wherefore 

the plaintiff was barred &c. 


Mich. 36. El. C. B. Rot. 353. Reynell uv. Procter | Sce Vin. Ab. tit. Condition, P. a. 
| 30. in margine ]. A. covenants upon the payment of ten pounds by B. to make him 
uch ſecurity for Blackacre as his counſel ſhall advite. B. pays the moner, and offers a deed 
comiprehending a releate of all his right in Bl/ackacre, and alſo an acquittance of the tum 
of ten pounds, and requires him to ſeal it. A refuſes. Cox and Gawby, chat he is 
bound to ſei the deed ; but PHHAN Huta, becauſe the acquittance which he is not bound 
vo al is jeined in the deed with the rcleale, 


A1E 710. 
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L218. a.] Michaelmas Term, 4: and 5. Queen Elizabeth, 


A juror fincd in Banc, (4) 


a bode barks EMORANDUM, That in a writ of entry on the 
eaten would not agree 


ſtatute of Rich. [2. anno 5. ſt. 1. c. 8. ] ubi in. 

3 greſſus non datur per legem Cc. the defendants pleaded the 
did agree, and the ver- general iſſue, and at ni prius the jury after their charge 
pr WT given returned, and ſaid that they were all agreed except one, 
Aol my 13. H. 8. and he had eaten a pear and drank a draught of ale, where- 
14. 20. H. 5. 1. b 3. a. fore he would not agree. And at the requeſt of the plaintiff 
22 3 "aa 55-d. the jury departed together again and found for the plaintiff; 
IEG ai and the matter above was examined by the oath of the Jurors 
H. 4. 17, 18. 62, 63. ſertatim, and the bailiff who kept them, and found true ag 
+4 WER above; wherefore the offenders wete committed, and found 
20. H. 6. 24. b. Dy. ſurety afterwards again for their fines, if &c. And Fitz. 
* HERBERT, Juſtice of Aſſize there, gave them a day in Banc 
Plow. 520. Ante, 55-d. c. at which day a fine of twenty ſhillings was aſſeſſed there, 
and as to the bailiff Curia adviſare vult. And the plaintiff 

had his judgment to recover damages &c. See the like for 

I 2 8 fines aſſeſſed in Banc, T. 9. H. 5. Rot. 133. and in Eaft, 
Mod. 111. 2.Salk.645.] 6. H. 8. Rot. 333. * fines were aſſeſſed upon the jurors and 
* [ 218, b.] vo bailiffs for a ſimilar miſdemeanour before the Juſtices of 
aſſize by themſelves there. Vide pro miſericordid, ſheriff aſ- 

ſeſſed at forty pounds for diſobedience to the Juſtices of n 

prius in not returning a writ of habeas corpora juratorum 


being required to return. 20. H. 6. fol. 33. [39. a. pl. 6.] 


M. 1. Job. Rot. 15. and indorſed Aſſize of darrein preſentment by Walt. Capell v. Will 
de Walſham. Verdict was given by ten, and the two others ſay to the contrary ; and all the 
ten were examined for their reaſon wherefore they gave their verdict for Capell, and ſo the 
two for Wa//dam. Ex Lib. Magiſtri Noy. Among the records of divers Terms of the 2d 
year of king Jobn, it is thus noted in Rot. —. Aſſize of darrein preſentment, between Ro- 
bert Petit de Herpingham and Peter de Aterboſco, verdict given by eleven, and Humphrey 
de Millers contradicts the reſt. Rect. 17, indorſed, Ex Lib. Magiſtri Ney. [z. II. H. P. C. 
297. and note C.] 29. E. 3. 33. b. 41. E. z. 31. a. 


Paſch. 3. Reginæ nunc, 
Rotulo 927. 


Four ſubmit to abide an ( 5) 


Cocks againſt Maccleficld. 


para AND B. are bound to C. and D. to perform the 
ard ita gued it e- f 
8 $6 whe ah or award of E. arbitrator choſen &c. between the ſaid 


te one of them; delivery H. and B. of the one part, and C. and D. of the other part 
to any one of either 


party, and by parol only, to Kc. ſo that the ſaid award ſhould be made and given up to 
9 the ſaid parties, or to one of them, by the ſaid arbitrator, be- 


thi i a a 
_ the yon Aron fore &c. In debt on this bond indorſed as above the de- 


of Entries, tit. Debt, fendant pleaded proteſtando that the ſaid arbitrator made no 


en _ 14 ] award &c, for plea, that the aforeſaid arbitrator did not deliver 
in 


An. Ben. 38. S. C. 


| Michaelmas Term, 4. and 5. Queen Elizabeth. 


[ 218. b.] 


in writing any award between the aforeſaid 4. and B. and the [ See 3. Vin. Ab. 126. 


aforeſaid C. and D. to the aforeſaid A. and B. or either of E 19. & notes. } 


| / : 243. b. 8. Co. 92. 
them, of and upon the premiſes, according to the form and RY 3. 16. "es 


effect of the indorſement &c. not denying but that the award z. b. 1. H. 7. 5. 


; : | a. Coke, 5. 103. a. b. 
was delivered by parol, and not denying that the award was | ; Com. Dig. 383. & 


delivered to C. and D. for if it was delivered to either of the 394. 1. Bac. Ab. 148, 


parties to the award, although it be not to both, or to one of 
each party, it ſuffices; and fo it was adjudged by WESTON, 
A. Browne, and DyER, Juſlices. 


——o———— ... —— 


Thomas again ſt Popham. 


(6) A MAN ſeiſed of land in fee by deed indented dated the 

4th day of October in the 4th and 5th year of 
P. & M. for two hundred pounds bargained and fold it in 
fee: and afterwards, on the octave of Saint Mirhael, which 
was on the gth day of the ſame month, he bargained and ſold 
it by fine levied in the Bench to another in fee: and after- 
wards, to wit, on the 21ſt day of March then next following 
(which was the laſt day of ſix months reckoning 28 days to 
the month, and not reckoning the ſaid day of the date of the 
indenture for one of them), the indenture was inrolled in 
chancery. And it was demurred in law which of thoſe bar- 
gains ſhould be preferred. And by the opinion of the Court 
without argument, the firſt bargain ſhall take place, and not 
the ſecond, becauſe by the firſt bargain the uſe was changed 
at common law, before the ſtatute of Inrollments in the 27th 
year of H. 8. c. 16. and by the ſtatute of Wills and Uſes 
made in the ſame year, c. 10. the poſſeſſion had been veſted 
accordingly, if the ſtatute cf Inrollments had not been made 
to reſtrain this, which is under condition, 3. excet? the ſame 
bargain and ſale be made by indeniure ſealed and inrolled in 
&c. within fix months next after the date of the ſame inden- 
ture, and this was performed in the caſe above accord- 
ingly ; for all * the whole day of the 4th Orr above ſhall 
be accounted in law the date of the indenture, and any part of 
the ſaid 211t day of March, which was the laſt Cay of the 


149. ] 


Paſch. Ult. Ro'. 8 1a. 


The time ſor inrolment. 
of deeds of bargain and 
ſale under 27. H. 8. c. 
16. is excluſive of the 
day of the date; and 
any inſtant of the laſt 
day of ſix lunar months 
ſhall be ſaid within the 
fix months, 

4. Leon. 4. pl. 18. S. C. 


Paſch. 4. El. Rot. $11. 
Com. Banc, Novel Liver 


Entr. 586. S. C. 


Mo. 40. S. C. | 

Co. Lit. 46. 674. Dal. 
in Keilw. 205. a. 2. 
Inſt. 674. Coke, 4. 71. a. 
5. 1. b. Kelw. 88. 6. 
Co. 61. Dy. 24 5. 286. a. 


[ Cro Eliz. 345. ] 


6. E. 6. 422. Dal. pl. 6. 
6. E. 6. Br. Faits En- 
roll. 9. B. N. C. 422. 


©3319: 8. 
[ Powel on Powers, 50g, 
c. Corp . Dough 
463. erm Rep. 623. 
1. Hen. Black. 13. ] 


Mich. 6. Jac. B. R. Ber v. Finch | Godb. 156. 1. Danv. Ab. 696. pl. 1. note (e) ]. 


The leſee was com; ellable by the bargair o to pay it (s. the rent | before ue deed Was 
inrolled, and there were laches in tic 147% ince that he did not inroil it Looner. 
of months, 


, | 


Michaelmas Term, 4. and 5. Queen Elizabeth; 


months, ſhall be ſaid within ſix months : but this was a narrow 
pinch in the caſe (a). 


| L219. a.] 


See the ſecond Lecture of Popbam, his ſixth diviſion, he ſays it was adjudged in this caſe, 
he ſhall avow for the + intermediate time. | 


+ Orig. es termes incurres meſmes. 


— _ „ 


(a) The indorſement on the back of the | c. 18. 5 3. if a bargain and fale inrolled be 
deed of bargain and fale is always received | pleaded with a profert, a copy examined and 
as ſufficient evidence of its inrollment. Rin- proved on oath, ſigned by the proper officer, 
ner/ly v. Orpe, Dougl. 57. And by 10 Arn | ſhall be of the ſame effect as the original. 


ä _ _—_— 


— —— ——̃ —ͤmp;to 


Stat. 32. H. 8. c. 33. (7) Ir was moved by Melſbe, Whether the ſtatute of 32. 


is to be underſtood as 2 | * . 
well of diſſeifins by any H. 8. c. 33. intituled, that wrongful diſſeiſin is nc 


other means as of thoſe deſcent in lau, ought to be intended of diſſeiſins made by 
which are effected by . 
force or violence only, or not, becauſe the preamble ſpeaks 


force. 


Jenk.Cent. 5. c.39. S. C. of entries by flrength, &c. and ſuch diſſeiſor, and ſo dying ſeiſed, 
Co. Lit. 238. a. 138. a. Mentioned in the purview of the act, as DALISsON, Fuftice, 


37" op gg Co. 33. in his Lecture at Gray's Inn upon this ſtatute underſtood, 
as was faid by GEFFREYs. And by the opinion of the Judges 

in Serjeauts Inn on a diligent review of the ſtatute, it ought 

to be intended of every diſſeiſin, as well ſimple, as by force. 


* _ 8 4 2 


— 


Eaſt. laſt. Roll 1022. 
Deviſe that executors « 
Mall ſell with the aſſent 
of A. if A. die before 
aſſ. nt, the power of the 


— — x———2tn4iaꝗ4444 


executors is determined. Danne againſt Annas and Johnſon. 

Co. Ent. 601. [and Dal. : f : 

45- pl. 36.] S. C. (8) A MAN deviſed his lands to his wife for the term of 
3.E. 6. 2. Dy. 210. a. 


30. H. 8. B. 134. Mo. 
62. Jo. 352. 49.E. 3. 
19. H. 6. 25. a. 
a2. El. 371. b. See 19. 
H. 8. 9 5. a. 2. El. 177. a. 
Gould. 2. 


16. b. 


Perk. 550. 
1. loſt. 112. b. 


her life, remainder to X. his daughter in tail, and 
it ſhe died without iſſue, that then, after the death of his wife, 
the land ſhould be ſold for the beſt price by his executors 
together with the aſſent of A. B. and made his wife and a 
{tranger his executors, and died; the wife entered, and died; 


{ Sze Co. Lit. 113. a. and H. B. died, and the executor who ſurvived ſold the land 
. Mr. Hargraves note ſ 2) 


a. P. W. 308. Cowp. alone: the queſtion was, Whether it is a good ſale, or not. 
464. Powelon Deviles, And by the opinion of the Court it is not good, for want of 


292 — 306. 1. Bac. Ab. i : 
200. Kc. ſuthcient authority. 


Eaft. 28. El. C. B. | 1. And. 146. pl. 193. ] A man deviſed that his executors ſhould ſell; 
one died, and the others cannot ſell by the opinion of ANDERSON, WINDHAM, and RHODES. 
But GAwDY, Serfeaut, urged the cate above. COKE, Attorney General, put the Caſe of 
Vincent and Leigh in 5. K. 25. E. | Cro. Eliz. 26. 1. Leon. 285. ] One having two ſons 
and four ſons-in-law deviſed ro the youngeſt ſon in tail, and if he died without iſſue that 
his ſons-in-law ſhuuld fell. One of the ſons-in-law died, afterwards the deviſee died with- 
out iſſue, agd adjudged that the ſons-in-law who ſurvive thall ſell, for the words are ſatis- 
fied, and cannot be intended that all ſhall ſurvive the eſtate tail. 


Parry 


Michaelmas Term, 4. and 5. Queen Elizabeth. 


— 


Parry againſt Smith. 


[ 219+ a.] 


Trin. 4. El. Rot. 1038. 


9) A TTAINT in London upon a verdict given there Recognizance condi- 


before the mayor in an action of debt brought by 
Parry, clerk, Chancellor of Saliſtury, againſt Smith, upon 
a recognizance taken before the Mayor, in which Smith was 
bound as ſurety for one Myhalley who lately inhabited a tene- 
ment of Parry's ſituate in Abchurch-lane London, called the 
Lambe, for which ſuit and contention was betvicen one O4 
and Parry, and the poſieſſion decreed in the chancery to 
Parry: and becauſe he miſtruſted 7Yhalley to be more af- 
fected to Oky to have him for his landlord than Parry, 
Parry procured the faid recagnizance, the condition of which 
was, „That if the within bounden William Ihalley do well 
« and honeſtly behave himſelf towatds the ſaid Henry Parry 
« fo long as the ſaid V. do remain or dwell in an houſe or 
t tenement in Abchurch-lane called the Lambe, and keep the 
tc poſſeſſion of the ſame for and to the uſe of the ſaid Henry 
te as very tenant to the ſaid Henry; and that if the ſaid V. 
ce do depart out of the ſame tenement, and dwell in any other 
& place, * then to deliver the key and quiet poſſeſſion of the 
tc ſame to Maſter I. Harper, Lord Mayor of the city of 
©« London, to the uſe of the ſaid Henry; and at all times 
c hereafter do depart and go from the ſame tenement within 
tc fourteen days after warning given at the ſaid tenement by 
« the ſaid Henry or his affigns, that then &c.” (10) And he 
pleaded that on ſuch a day and year he departed from the ſaid 
houſe, and came to the houſe of the ſaid Mayor in Lombard- 


Areet on the ſame day, and there delivered to him the key and 


quiet poſſeſſion of the ſaid houſe to the uſe of Parry &c. And 
this was traverſed and found againſt the ſaid Parry who was 
the plaintiff, and upon this verdict he now brought the at- 
taint; and the general iſſue was pleaded. And upon the evi- 
dence it appeared that the key was delivered to the Mayer 
according to the condition; and alſo that the houſe was ſeen 
empty and vacant at the time of the departure from it, and 
all the doors locked; and yet within an hour after, Oty en- 
tered into the houſe by a ſhop door with a key which he 
had kept privily a long time. And whether the evidence 
above was good and ſufficient to attaint the jury was much 
debated; and it was holden by A. BRowNnE and DTER good 
enough, and that by no poſſibility the quiet poſſeſſion could be 

8 2 delivered 


tioned to deliver the keys 


of a houſe and quiet poſ- 
Seſſion to A. The keys 


are delivered the houſe 
being empty, and the 
doors locked, but with- 
in an hour afterwards, 
another perion enters 
by a key which he had 
long kept ; this ſeems 
not to be a good per- 
formance. 


Co. Ent. 8 1. b. S. C. 
1. Ro. Ab. 600. 


[ Vin. Ab. Condition, 
S. a. pl. 6. T. a. pl. 3.] 


*[ 219. b.] 


[ 219. b. ] 


Br. Feoffments, 33. 
Ante, 18. 
3. Cro. 30g. 


GUILDHALL, LONDON, 


In debt on a contrat 
for twenty pounds de- 
fendant may give in evi- 
dence under the genera! 
iſue, that it was only 
for twenty marks. 


\ See Mo. 49. pl. 148. 
and Dal. 49. S. C. but 
much varying trom Dy- 
er.] 


Allein, 29. 9. H. 7. 3. a. 
3. H. 6 4 db. 2. Ro. 
Abr. 702. Ley, Gager, 
99. 22. H. 6. 44. 17. 
H. 7. 20. 40. Dy. 113. 
32. b. 222. b. 


9. H. 6. 67. 43. E. 3. 
5 


Michaelmas Term, 4. and 5. Queen Elizabeth. 


delivered to the Mayor in form aforeſaid, but that the plain- 
tiff either perſonally or by deputy ought to have come to the 
houſe in Abchurch-lane, and there to have received the poſ- 
ſeſſion, &c. But WESTON & contra clearly. And the grand 
jury affirmed the firſt verdict, contrary to the expeCtation of 
many by-itanders, and the opinions of the other Judges. 


——— _—  —— — — —— — — — 


Bladwell againſt Sleggein. 


(11) IN DEBT the plaintiff declared upon a ſale of certain 

woods for twenty pounds, and the defendant pleaded 
nil debet per patriam. And upon evidence it appeared that 
the bargain was only twenty marks. The jury (by the opi- 
nion of CATLYN, Chief Fuſtice, and A. BRowNe) ſhall be 
bound to give a verdict for the defendant in this cafe as well 
as when the variance of the contract is of things ſold, ac- 
cording to 21. E. 4. [ 22. a. pl. 2. ] becauſe it cannot be 
intended the ſame contract (a). Quære whether there be 
not ſome difference, becauſe the plea is, he doth not owe the 
ſum or any part thereof in form as &c. whence in de- 
tinue 22. E. 4. [ 2. a. pl. 8. ] of a chain containing three 
ounces, and in truth it contained only two, the defendant may 
ſafely wage his law; otherwile is it if the variance be only 


in the price or value. 


In the e Food 3. Car. Y Walton and Boat's Caſe in aſſump/il for eleven pounds, the 


aintiff counte 


for divers ſums of money lent at ſeveral times; the jury found that it was 


a debt of only ten pounds: yet he had judgment and {hall be barred for the reſidue, for it 
is for divers things: it is other wiſe where there was one entire contract. 

10. E/iz. + Billinge/ley brought an action upon an it to pay twelve pounds. The 
jury found a promitc to pay ſeven pounds. Judgment reverſcd becauſe it is not the fame 


a. Hob. 72, 73. 


* „ r 


aſſumpſit. loſt. 282. 


(a) In all caſes upon ſpecial contracts it 
is necefiary to ſet out the contract truly, and 


in mere actions of debt it is not generally 
neceſſary for the plaintiff to recover the ex- 


a variance in any part is fatal becauſe the act ſum declared for, 2. Blact . Rep. 1221. 


contract is entire, Bul. Ni. Pr. 171, 1. 


Dougl.6. 2. Term Rep. 129. 1. Hen. Black. 


Term Rep. 240. 447. 4. Term Rep. 31:4. | 249. 


687. Cowp. 671. 3. Term Rep. 531. tho? | 


Hilary 


dM a waa mn imp «TT. wWwwiqeaiatli crc un 


— x »w 5 2 HD 


( 


ary 


* Hilary Term, 
5. Queen Elizabeth. 


| 


Buſhe's Cale. 


MAN ſeiſed of lands in fee- ſimple, and alſo of lands 

in tail, and the fee-ſimple land is holden in ſocage, 
and the tail land holden in capite, made his laſt will in 
writing; and thereby (reciting that whereas M. his wife had 
title by the law of the land to be endowed of the third part 
of all his lands, tenements, and hereditaments) he deviſed to 
her all and ſingular the third part of all his lands, tenements, 
and hereditaments, &c. to have the ſame third part to the ſaid 
M. during her life, in full recompence of all ſuch jointure, 
and dower, as ſhe ſhall or may have, or claim of his ſaid in- 
heritance. The queſtion was, Whether the wife ſhall have 
all of the fee-fimple land, which amounted to a third part of 
the whole land as well tail as other, ſo that all the land in tail 
ſhall be to the Queen in ward, or not; or whether the will be 
void. And becauſe ſhe had entered into a third part of the 
fee-ſimple land without uſing her writ of gower, or without 
aſſignment, where ſhe had her election to have the one or 
the other, the opinion was that ſhe ſhall be barred from 
claiming more &c. See the like for bar of dower by the 
ſtatute of 29. H. 8. [c. 10. & 6. J poſtea, fol. 218. [ 228. 
pl. 46.] and H. 8. [ Eliz. paſtea] fol. [248.] & A. 9. & 10. 
[Eliz. poftea] fol. 266. & A. 14. fol. 317. | poſt. ] 


(12) 


re en — 


Bolderow and another again? Futter. 


(13) A Cou mod RECOVERY was ſuffered laſt Term by 

HPeidereiu and IV, iſerman againſt Futter of the ma- 
nor of Brejingham in the county or N, to the uſe of 
Sir Nicholas Bacon, Keeper of the Great Scal, in which an 
error was diſcovered by LENNARD, Cujtos Brevium, in this, 
ramely, that the original writ of entry was returnable on the 
oftave of Saint Michael, wiich is the gth day of Oclober, 


21d the deaimnus poiejtaicy? ue attornat” fucieiid? tor Falter bore 


8 ( 3 Gate 


*[ 220.4] 


In Cus' Ward? 


A man ſeiſed of ſocage 
land in ſee, and of land 
in capite in tail, deviſed 
the third part of all to 
his wife in recompence 
of dower, and died. She 
enters immediately into 
the third part of the f-e- 
ſimple lands; this ſhall 
bar her furtner claim, 
by 27 H. 8. c. 10. 


4. Co. 4. 
Hob. 33. 


Plow. 545. b. 38. H. 8. 
61. b. 20. Af. 16. 6. 
E. 6. B. 421. Br. Dower, 
69. 5. Car. Cro. 171. 


A deviſe is a good join- 
ture within the ſtatute 
27. H. S. as was ruled 
in C. B. T. 36. Ela. 
[ Lutw. 737. 1. Eg. Caſ. 
Ab. 218. Co. Lit. 36. b. 
notes. 1. Br. Ch. Caſ. 
202. and the Cafe of 
Villa Real v. Ld. Gal- 
way, Addenda to tht 2d 
vol. xy. XVI.] 


The d:dimus potiſtatem 
to make atiurir? being 
teſted ſter the return 
of the writ of entry in 
a codmion recover, is 
crror, ſer the judy. agent 
hach relation to that re- 
turn. 


s. es. 8. b. 2 Kel 
627. 1. Reb. 717. 


[ 220. a. ] Hilary Term, 5. Queen Elizabeth. 


4. H. 6. 16. 2. H. 4. date the Aber, and the mittimus of it into t 
23. The judgment hath d h rith day of October, | | he 


relation to the day of the Bench bore date the goth day of October, which was after the 


return. 10. EL 270. Pl. relation of the judgment, which is on the octave of Saint 
21. 22. E 4. 10. & 39. 


20. EL 361. 10. H. 6. 4. Michael, although the erꝶry is, that afterwards in this ſame 


- [ 220. b. Term the demandant cometh, and the tenant though ſolemnly 
{ Cruiſe on Recoveries, 


T09, 110, 111. 188. 1. called cometh not, but maketh default, therefore g. For ſo it 


Hen. Rl. 73. ] ſhould be, although the writ were returnable the laſt day of 
33» 34» 35- H. 6. 49. a. 


511.4. 20. E. 3. Judg- the Term: for the * © afterwards in this ſame Term” may 


ment, 178. by Wil, be the fame day that the count and defence are made; and 
Finch, fol. 54. 1. Ro. ' | | | 


Ab. 290. (I.) 6. then in the cale above, the warrant of attorney was made 
Tr. 41. El. Return of . . | | | a 
che writ of covenant after judgment given, contrary to the ſuppoſal of the writ of 


was before the cate, and dedimus poteſtatem, which is, © whereas our writ pendeth be- 
Holden error not amend- : 2 | ; 


able. Vo. Rep. f. 111.2. © fore our Fuſtices &c,” becauſe a writ is not pending after 
Gage v. Sawyer. But judgment given. And fo the recovery above was holden 
Co. J. F. 45. b. it is a- | | ; 33 ³ iis 5 
merdable. [ Mo. 571. erroneous per Curiam. 

ſys, that this judgment bee: 7 ns . 

was reverſcd, and it Was 

holden not amendable.] 

Cru. ſe on Fines, 130, 


> 7 7 
Eaſter Term, 
5. Queen Elizabeth, 
A recognizance tothice, Sir Nicholas Bacon's Caſe. 


Pt fore one of whom it is 


taken, is void as to hum, ( 14) RECOG NIZANCE Was made to Hy Aicheing 
but good for the others. . 


| Bacon, Knight, Keeper of the Great Seal, and to 
45. AMT. 3. 5. Co. 118. | ** e | 
a 9. L. 3. 24. 9. H. b. two others; and it was taken and recognized before the ſaid 
19. b. Dicr, 188. Atchalos 


(14) Eaft. 36. H. 6. without roll, in the pleas of the remembrancer of the exchcquer, 
that Ap. Dr N, Chief Baron, directed a counſet to another baron of the exchequer, under the 
tile of his own name, to take a recognizance of one '7a/5oys tothe ſaid Ce Baron, and one 
Tanfie!i: upon which one Hitchcock of Lincoln's Iuu, Ledturer in 3. Jac. 1605. upon the 
ſtat. 31. E. z. c. 9. founded one of his caſes. 

358. L. B. R. Holland and Franklin | 1. Lcon. 184. J. If the recognizance had been taken 
generally in the chancery of our lady the queen before the queen herſelf, as other recog— 
nizances are, it would be good, unleſs it were eſpecially averred that nobody was preſcnt in 
court, except he himſelf to whom the recognizance &c. pr Curiny. | 

Mich. 41, 42. El. In the argument of the caſe of Eriſb and Rewes | Cro. El. 717. ] that 
a recognizance to B. to the uſe of the Judge before whom it is acknowledged is good, and 
the other Judges agrccc. Be ies "SOREN POWs 

H. 12. KC. 2. B. R. Rot. 33. The city of Sprew/oury has cognizance of pleas, and to 
levy fincs before the bailifts of the ſaid city, end that at all times there have been two bailiffs, 
and that ICT. Witbford, conuſee at the time of the levying, was one of the bailiffs before 
whom &c. and fo party and judge &c. Error allowed accordingiy, 


Hil. 


OP: ²˙ REALLY Ban ..-. ̃ A . , Re "Fa 


BR 7 14 


ne 5 


« 
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{ 220. b.] 


Nicholas B. Knight, Keeper of the Great Seal. Whether this 12. Co. 124. 5. Co. 39. 


be good or not, was demanded of the Juſtices. 


. 8. 11. 12. H. 6. 19. 49. 
And it was 2. b. Finch, 4. 6. 8. 


holden by their opinion, that as to Sir Nicholas Bacon it was H. 6. 21. a. Br. 571. 


void, and to the other two it was good enough. 


2. Inſt. 511. 
[ 14. Vin. Ab. 303. 2. 
Bac. Ab. 350. ] 


Hil. 4. H. 4. Rot. 39. Wilchford and Wiggan, ex Lib. Mri. Noy.—Hil. 4. Fac. B. R. 
Brett and Rawley [ 2. Rol. Ab. 93. pl. 14. and ſee 14. Vin. Ab. 574. pl. 14.]. Brett of Neww- 
caftle commenced a ſuit in the court, and afterwards is made Judge of the court of the 
town, and good, becauſe he was not the ſole Judge, for the court was holden before BRETT. 
Mayor, E. and F. Bailifs, and G. Recorder, and ſo it is their act, by BARKSDALE, LeQurer, 


1. Salk. 398. Cruiſc on Fines, 75. 
3 5 


— —— ——— ĩ mmm 


Warnecombe againſt Carell. 
(15) RA. That in the laſt Vacation Ed- 


ward Carell procured a ſine of the inheritance of 
his wife, who was the heireſs of Varnecombe in the county of 
Hereferd, when his wife was only of the age of nineteen 
years; by which fine the land was conveyed to him and his 
wife in tail, remainder to the right heirs of the wife. And 
the cognizance was taken by dedimus potejiatem, directed to 
Sir Thomas Saunders, Knight, and to one Chiſnal of Gray's 
inn. And the writ was ſigned by SERJEANT CaRus, be- 
cauſe the land was within his circuit, according to the new 
order. And yet Carell and his wife were here in the city of 
London all the Lent, and ſhe ſick: and divers Juſtices were 
here alſo, who could well have examined the wife. And in 
Eafter week the wife died, but the Queen's ſilver was entered 
of the laſt Term four days before the death, which was on 
Friday in Eaſter week, but yet the fine was not ingroſſed 
then until the J/edneſday following. And the original * writ 


of covenant bore te/te the 15th day of Fanuary laſt, return- 


able on the morrow of the Purification, and the dedimus po- 
teſtatem on the 18th day accordingly, And now, on the 
firſt day of this Term, the Court was moved at the ſuit of 
If arnecombe (uncle to the wife) to ſtay the recording and 
engroſſing, and delivery of the fine; but becauſe the queen's 
ſilver was entered, and alſo the fine ingroſſed, before the 
beginning of this Term, although the courle of the fine be 
in ſuch caſe, this is the final concord made in the court &c. on 
the marrow of the Purification, and afterwards granted and 
recorded in fifteen days of Eaſter Sc. the opinion of all the 
Judges was, that the Court ought not to ſtay the delivery; 

dl 4 but 


The Court will not ſtay 
the paſſing and ingroſs- 
ing of a fine aftcr the 
king's filver is entered, 
though it were levied by 
an infant, fcme covert, 
who is ſince dead. 


[ 12. Co. 124. S. C.] 
[Dal. 56. pl. 32. S. C.] 


Turner, 144. pl. 47. 
Hob. 330. 

Hutton, 135. 

Weſt's Precedents 
Fines, fol. 5. ſect. 17. 


Co. Mag. Chart. 511. 
Dy. $9. b. 258. 

33- H. 6. 52. b. 8. El. 
246. a. 5. Co. 39. Br. 
Fines, 85. 1. H. 7. 9. a. 


Hann 


Hutt. 135. 


C F. 3 18. . 

| Cruiſe on Fines from 
7, to 50. and 2 

Cro. Eliz. 468*,] 


Dy. 227. 2. 254. a. 


- * - * m—— — 
9 4 r — . - - 
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[ 221. a. ] Faſter Term, 5. Queen Elizabeth. 


Crompt”. Courts, 31. a. but it ſ:emed the contrary to me, namely, that by the diſ- 


2, b. R l 

9 cretion of the Court, when the manner of the ſubtle and 
ur due means in th: circumſtances and ordering of this fine 
is perceived by the Court, they may well ſtay the ingroſſing 
and delivery of it far a Term or more. See more of this 

— — —— — EK— oem — 

Su RRE. 
Tenant in tail inakes a Biſhoppe avainlkk Biſhoppe. 
feoffment to himſelf in * fe PP 


fee, and afterwaes de- (16 N attzine. Bitonde a0ainſt Bt. it was holden b 
viſes to A. ens ) 1 Ee ſhoppe, 7 


dies ſciſed, yet his heir the opinion of WELSHE, WESTON, and Dyes, 


is nct remitted. that if tenant in tail make a feofft:acnt in fee to the uſe of 
Jenk.Cent. 5. c 92. S. C. 


Plow. 246 4. E. 2. himſelf and his hcirs, and afterwards make his laſt will in 
Mortdanceſtcr, 39. 4. "+; | nt : ; TI 
II. Br. Remitter, 52. Writing, and thereby deviſe the land to his wife in fee, and 


29. H. 6. 59. 31. 40. die, his fon ſhall not be remitted to the intail, becauſe no 
AM; 43%. 3. DY: 177. 


366. . 24. 44. 49. E. z. freehold has deſcended to him by reaſon of the deviſe. And 


42. 26. 17. and 27. this was afterwards aſſirmed by CATLYN, SAUNDERS, Chief 
27. 34. H. 8. 28. 54. a. 


22. AM. 78. 4 NM B. Baron, BROWNE, and WKYDDON, at dinner. And yet 


SS x H. 8. 15. b. there is a dying ſeifed in the father of a fee- ſimple, but the 


{Hob. 254, &c. Co. Lit. deviſe cut off the deſcent. 

347. 348. 3. Bl. Com. 

19, Kc. 

ROY LN — —— . — 


HERTFORD. 
In *errenna tharte, if (17) A WARRANTIA CHARTAZA Was brought by 
the lands lie in two 3 3 N fo Cid d th 
counties plaintiff muſt Again — in te cou:ity atOoreial 7 an & 
— in his _ land which was warranted lay in th: counties of Hertford 
that he 15 impleade iN a 93 . 
3 and Bedford. And the plaintiff ſuppoſed in the count that 


Warrantia charte does he was impleaded by aſſize before R, CaTLyNn and A. 
not lie where the war- | 


rant) is only againſt the B RON] NE, Who were Juſtices of aſſize in the county of 
feoffor and his heirs, 


unleſs dedi 6s cenceſſs be Bedford, but not in the county of Hertford, And for this 
in the charter. it was holden by the Court that it is not good. And alſo 


[ Dal. 43. pl. S. S. C.] the warranty was only againſt the warrantor and his heirs; 
7 Co. 3. 22. H. 6. 5. 


39. E. 3. 26. Garr. 11. and therefore clearly per Curiam, the writ does not lie, if 


29. 49. 43. E. 3. 3. 7. there are not the words dedi et conceſſi in the deed. 
no. To. Lit. 0:4. 1. 4. 


Co. 2. 80. 2.6. 15. H. 7. 8. 2. 10. 31. E. 1. Vouch. 240. Perk. 124. 6. E. 2. Vouch. 253%. 28. Aff. 
39. Co. Lit. 275. Fit. N. B. 134, 135. (Sce the notes and margin of the laſt edit. of Cro. Eliz. 602. ] 


The warranty in law by ded, or by reaſon of the reverſion, is not deſtroyed by expreſs 


Warranty, as it appears here, and 20. £. 3. Fitz, Cquurr. de Garranty, 7. and Coke upon 
Littleton, 384. a. 


* (18) IN 


Eaſter Term, 5. Queen Elizabeth. 


* (18) JN a writ of annuity againſt the ſucceſſor of a 

Prebendary of Litchfield upon the grant of his 
predeceſſor, confirmed by the ordinary, who was alſo patron, 
and by the Dean and Chapter; the iſſue was, whether the 
grantor was prebendary at the time of the grant, or not. 


And upon evidence given to the jury it appeared that the 


grant was made after the collation, admiſſion, and inſtitution, 
and before the inſtalment or induction: upon which jt was 
demurred in law: and it was argued the next Trinity Term 
at the Bar and Bench; and holden by WELsHE, WEsTON, 
and DYER, that he ſhall not be ſaid to be Prebendary to all 
intents, nor to the common law and people of the realm 
without the real poſſeſſion, which is by induction, by which 
act public notice is given to the pariſh that he is their lawful 
and rightful paſtor &c. And for this divers caſes were 
vouched &c. 41. [E. 3. 5. b. pl. 13. ] and 45. E. 3. [ Fitz. 
Ab. Tit. Exchange, 10.] 11. H. 4. [o. a.] 4 24. H. 6. 
1. H. 5. [1. pl. 2.] in the ſpoliation: but BRowNE e con- 
tra, totis viribus, (19) Alſo it ſeems by DYER, that the 
count is defective and faulty, namely in theſe words, s. by 
his writing bearing date the 20th day of January, and deli- 
vered to the ſaid plaintiff on the 3oth day of the ſame 
month: and it does not ſay firſt delivered as his deed &c. fo 
that the word © his” ſuppoſes a perfect deed on the 20th 
day of Fanuary, at which time he was not collated, admitted, 
or inſtituted. Alſo becauſe it is alleged that the plaintiff was 
ſciſed of the ſaid annuity or rent in his demeſne as of freehold, 
this proves that the plaintiff had accepted it as æ rent- charge, 
and then the perſon is diſcharged. And by the verdict and 
the opinion of the Court he was not ſeiſed &c. becauſe he 
was not inducted into the church of Baton in the county of 
Suſſex. And between Tirrell and Nuttaff the count in a 
right of advoſon proves that the clerk is not parſon in fact 
boiore induction, by THORPE, Hil. 38. E. Jo 3. b. 4+ a.] 
Allo the parion of a church is never ſaid to be imparſonce 
before induction, nor has jus in re but ad rem before in- 


duction. 


[ 227. b. | 


Mip pr“. 

Trin. Ul:. Rot. $60, 
Be ſoreinductionthepre. 
bendary cannot charge 
his church lands. 

If a man plead his deed, 
dated 20. Jan. ard deli- 
vered 30. he ought to 
ſay, ** frft delivered on 
de the 3oth,”” or it ſhall 
be taken a perfe& deed 
on the 2uth, 

In Annuity, plaintiff 
counting on a ſeiſin in 
bis demeſne as of freebold 
has elected to have it as 


a rent-charge. | 
4. Co. 79. 1. Ro. Abr. 
481. Flow. 528. [S. P. 
exactly, which ſec, and 
the books cited in the 
margin. ] 


4 H. 8. 1. b. 32. 33. 
H. 6. 28. b. 24. b. 8. 
H. 5. 9. b. N. B. 36. 
2. 11. 12. H. 4. 17. 9. 
12. a. Quare impedit, 
162. 

8. H. 6. 23. 

8. Jac. Cro. 264. 

Bro. Departure, 20. 

Dy. 167. b. 227. a. 


[3- Bac. Ab. 694. Shep. 
Touch. 56. ] ws 


3- E. 6. 65. a. Dy. 
140. a. 22. H. 6, 12. 
a. . N. 3. 41 


[ Cro. Car. 170, 171. 
Co. Lit. 17. b. Mr. 
Harg. note (4). 2. Wilſ. 
224. ] 


For before induction it 
is not properly a tene- 
ment in law. 

Quare impedit, 125. 35. 
E. 3. 4. 21. E. 4. 34. 
19. H. 6. 21. Dy. 217. 
b. 


{ 2. Black. Com. 312.] 


H. 22. Tac. Rot. 1164. Evans and K:fgin's caſe [Noy, 93. Lat. 233. Palm. 457.], and 
r- ſolved, Trix. 3. Car. that he mall not be called Bithop before conſecration, or Parton before 


induction. 


Ayer 


L221. b.] 


5 SURREY. 


Leaſe of lands in 5. by 
the Archbiſhopof York 
rendering rent there, 
proviſo that during any 
vacancy of the fee the 
rent ſhould be paiꝗ to 
the chapter t in jure ſuo. 
The rent being in azrear 
during 2 vacancy, the 
archbiſhop's ſucceſſor's 
bailiff re- entered and 
diſtrained therein, and 
avowed damage feaſant. 
This entry was holden 
unlawſul, becauſe, 


©] 223.4. | 
1ſt, This proviſo is not 
a condition (a), 2d, 
Rent cannot be paid to 
the chapter who have 
not the reverſion. 3d, 
In jure jus is contrary 0 
the King's right to the 
temporalt. es ſede a acunte. 
Ath, Pailift cannot re- 
enter ſor a conditionbro- 
ken veithout expreſs au- 
thcrity. 5rh, The. a- 
vowry d. d not ſhew the 
diſtreſs to be fublequent 
to the re- entry, and ſo 
is Had. th, D e- 
ther payment ſhovld be 
mad at /}. cr at York, 
oth, Q. Whether a de- 
mand inculd have been 
made. Sth, 2x. If it 
were a condition, would 
put the leaſe be ifs fac- 
gs determined by the 


Turner's Rep. 74. this 
eaſt well argued, 143. 
Pl. 40. 

Euſt. 4. El. Rot. 460. it 
was adjuaged for the 


(20) And this wes a void proviſo, becauſc the rent is not reſerved to the dean and ona: 
ter; void alſo, becauſe it is contrary to the reſervation ; void alſo, becaute the rent is to 
paid according to the rate of tune which by law ought not to be apportioned, tor it is not 


Eaſter Term, 5. Queen Elizabeth. 


Ayer againſt Orme. 


LEASE by indenture was made by one Lee, late 
Archbiſbop of York, and confirmed by the Dean and 


(20) 


Chapter, of lands in Batterſey. And by the indenture a rent 


of twenty-four pounds fourteen ſhillings and three-pence was 
reſerved to him and his ſucceſſors to be paid at Batterſey, at 
the Feaſt of the Annunciation of the bleſſed Mary, and Saint 
Michael, by equal portions, « provided always, that in the 
« time of the vacancy of the archbiſhoprick aforeſaid, the 
<« aforeſaid rent, for and according to the rate of the time of 
te the vacancy, ſhould be paid to the Chapter of the cathedral 
« church of York as in their own right during every time of 
« ſuch vacancy.” And afterwards * the ſee became vacant 
on the <th day of Juh, in the firſt year of the now Queen, 
by tae deprivation of D. Heath for the refuſal of the oath of 
ſupremacy contained in the act of the firſt of the now Queen, 
and remained vacant until the 25th day of February in the 
third year of the now Queen, on which day the Archbiſhop 
that now is, was created, And becauſe the ſaid rent for half 
a year at the Feaſt of the Annunciation in the ſecond year was 
aot paid to the Chapter, the Archbiſhop that now is, had re- 
entered; but thepleading is, © that Orme the deferdant, as 
« the bailiff of the ſaid Archbiſhop, upon the Poſſeſſion of the 
« ſaid John Hill entered, and him thereout cxpelled and 
« amyved as it tas lawful for him to do, and this &c,” and 
no demand or requeſt of the rent by the Chapter was alleged. 
And the opinion of all the four Juſtices upon long debate 


A 


La, 


was for the plaintiit, and that the entry for the condition 


broken was not lawful. 


And firſt, by the opinion of 
WEL, BROWNE, and DYER, the proviſo placed as above 


is not a condition, but an exception or ſaving in the ſentence 


of the reſervation of the rent, and as an agreement or cove- 


nant: for it is not annexed to the eſtate, nor to the thing 


6 


due until the Feaſt &c. And this proviſo is not a condition, but a limitation or demon— 
ſtration, and this proviſo cannot take the title to the rent from the queen in the time of the 
vacancy of the ſaid arckbiſhoprick, Benloes, fol. 130. cap. 191. 


— — — 


—— _ 
— — — — 


(a) Nute, Bundioc, 129. and Anderſon, | And in Daliſon's report of it, page 53. the 


e. agree whh Dyer; 


but Moor, «<1. reports. | Court ſcem divided. 


*b.15 hr Paint 6: determined the other way. | 


granted 


ſhall 


not, 
or a 
for e 
prov 
writ 
2 co 
le ſſo 


from 


Eaſter Term, 5. Queen Elizabeth, 


granted &c. But it is like the caſe of a warranty, proviſo 
that he will not vouch, 7. H. 6. [43. b. pl. 21.] and 9. H. 6. 
35. a. pl. 6.] without impeachment of waſte, proviſo that he 
ſhall not commit waſte wilfully in the houſes &, And 
Littleton ¶ ſect. 220.] in grant of a rent-charge, proviſo that 
it ſhall not extend to charge the perſon &c. (21) Alſo 
there were two ſubſequent impoſſibilities, that is to ſay, one 
that the rent aforeſajd could not be paid, becauſe the Chapter 


have not the reverſion. Alſo, ( as in their own right”) is 


impoſſible, for the Queen only has a right to it, the ſee being 
vacant. Alſo a Chapter by ſome is not capable of receiving 
the rent, becauſe it is a body politic and imperfect; but all 
did not agree to this. Alſo whether payment ought to be 
made to the Chapter at Batter/ey, or at York &c. And it 
ſeems that if it be in the nature of rent then it ſhall be paid 
at Batterſey, and this upon the land, and not in any other 
place of that town, although the Biſhop has a great houſe 
there &c. Alſo whether it is payable without requeſt or 
demand was moved; and in this the Judges diftered. Alſo 
becauſe this condition ariſes upon a rent to be paid neither to 
the leſſor nor to his ſucceſſor, nor the condition broken in 
the time of the one or of the other, it was holden by WESTON 
and BROWNE that the ſucceſſor cannot enter, but the con- 
dition broken determines the leaſe ip/o facto, without any 
words of re-entry, and without re-entry in fact; according 
to the opinion of FITZHERBERT in the caſe of Deckwra, 
27. H. 8. [15. a. b.]; then the ſucceſſor may well take 
advantage of the condition &c. ideo quere inde; for divers 
hold this opinion of FiTZHERBERT not law, although it be 
only a leaſe for a term of years, but if it was freehold * 
clearly it ſhould not ceaſe without re-entry made. Alſo it 
was holden by all that a bailiff by reaſon of his office cannot 
enter for his maſter for a condition broken without his 


expreſs command to do it. And although it is not ex- 


[ 222, 2. ] 


plaintiff, See Harper's 
Rep. fol. x. a. 2, 3. Co. 
72. 64. b. 


[ Shep Touch. 219, 
120. Co. Lit. 203. b. 
Mr. Butler's notes. 

[ Shep. Touch, 128, 
I29.] 

21. E. 4, 41. Dy. 68. 
14. EL. 311. b. 35. H. a. 
Br. Condition, 195. Dy. 
318. Novel Liver Entre 
256. Dy. 152. 

L 4- Com. Dig. 440, 
441. ] 

2. Leon. 128, 3. Cro. 
335. 1. Ro. Rep. 69. 
Watt. 39. Perk. 142. 
28. H. 8. 13. b. 27 
H. 8. 17. Mo. 45. 1. 
Inſt. 203. b. Litt. 48. 
a. Coke, 2. 72. a. 1. 
Inſt. 206. b. 213. a. 
Plow. 135. 2. Keb. 737. 


3. L. $. 3. 33. EL. 4 
10. A. 


[ 3. Bac. Ab. 396.] 


L 5. Com. Dig. 430, 
431.] 


[ Ld. Raym, 750. 
Dougl. 486.] 


L Bac. Ab. Rent. I.] 


Dy. 102. 1. Inſt. 201.b, 
Plow. 70. b. 4. Co. 
73. a. Dy. 51. 68. a. 
88. 348. Litt. ſect. 3 50. 
28. H. 8. 7. 

83.25. N. 7. 17. a. 13. 
Plow. 135. 413. 3. Co. 
$1. 66. 11. H. 7. 22. 
a. Br. Condition, 63. 


[Co. Lit. 214. ] 


*[ 222. b. 
Dy 127. b. | 
[See note (a) to 102. h. 
pl. 83. ante. Mo. 53. 
but ſce Str. 1128. ] ; 


(20) BROWNE, Juſtice, in the argument of this caſe | Dal. 55.] ſays, that the word ro- 
%% is taken in five manners. 1. For a condition as leſſce for years, prowi/o that the leſſee 
ſhall not aliene. 2. It is taken for a limitation, aud it is joined with thele words, St, or 
not, as a leaſe for years, proviſo that if the leſſee dic within the term rhe leaſe ſhall ccaſe: 
or a leaſe for years to two, proviſo that if one die within the term the cther ſhall have it 
for only two years afterwards. 3. Proviſo is taken for an exception, as a leaſe of a manor, 
froviſo that he ſhall not take a certain acre to his meſſuage, 4. It is a prohibition, as a 


writ to the coroners, provi/o that B. one of the coroners, do not intermcddle. 


5. It is as 


2 covenant; as if a man leaſe a houſe, and the leffee covenant to repair it, 77 that the 
leſſor pay the charges of the carriage of the timber, this is a covenant, becautc it is divided 


from the principal thing lcaſed, DYER agreed to thi: divifion, 


preſſed 


{ 222. b. ] Eafter Term, 5. Queen Elizabeth. 


Lit. Rep. 35. 71. 42. preſſed by whom the rent ſhall be paid to the Chapter, this 
9 6. b. 19. H. . 


17. b. 17. Af. 20. Ought to be intended by the tenant &c. and this by all. But 


20. H. 7.12.2. 3. Cro. the bailiff had not alleged the time of his re-entry for his 
698. Noy, 38. 41. , : ; 
E. z. 26. 2. 8. E. 4. maſter, and it may be intended that this was after the diſtreſs 


r * 4 51 1 + taken, and then it is not good, for the eſtate of the plaintiff 
E. 2. Dett. 176. 3. H. 4. is not defeated till the entry be made. And this ought to 
E 3 8 38. have been ſhewn to be before the time at which the taking 
2. R. 3. 14. 5. 6. Co. was made &c. 

26. a. 69. Plow. 135. 3 f 

3. Co. 64. b. Br. Bayliffe, 3. Br. Obligation, 46. 14. H. 8. 18. Dy. 7. a. 102. 374. 14. Aſſ. 10. 11. 
128. 22. E. 4. 25. 13. Pow. 133. 


- 
Nt hag N — — — . — — 


% 


Though a bond debt to (22) EMORANDUM, That it was holden at 
he paid at a certain time 


21 niſi prius in Guidbalt, London, that if a man be 
by acceptance before the bound by covenant, or the condition of a bond, to pay a ſum 


= * Wee of money at ſuch a Feaſt and place, between certain hours of 


will not ſuppert a ge- the Feaſt, and before the Feaſt at another place he pay the 


al plea of . * 
— 2 13 money to the obligee, and he make acquittance of it alſo; 


dition. although by that, it is a diſcharge of the covenant, or con- 
Pal. 48. S. C.] 8 ; 

Mo. 47. S. C. dition by the acceptance &c. yet if he plead the payment 
TITS 2 391 preciſely to have been made at the Feaſt, place, and within the 
— Br. Condition hours according to the indenture or condition, and upon that 


4 9 the party join iſſue with him, the jury are not bound upon 


2.12. b. Ow. 45. ſuch evidence to find the payment according to the iſſue, for 

pop ory _ Leont.” the truth is contrary. And this by the opinion of DyER, 

10. Co. 127. Co. 24. Dy. BROWNE, and WELSHE, Juſtices, againſt the opinion of 
219. 

* 0 SERJEANT HARPER (a). 


(22) Tr. 9. Elix. Condition of the bond was, If the obhligor all pay ter pounds in the 
hour after the obligee bath enfeoffed him of a mill Sc. he payed five pounds before and five 
pounds after, this is a forfeiture, for the money is not due until &c. And if he paid five 
pounds before, it cannot be intended the ſame ſum. It is otherwiſe where the day is li- 
mited, for there it is a duty. 

Mich. 30. 31. EKR. C. B. Bond v. Richardſon, | Mo. 267. 1. And. 198. Sav. 96.] Rot.610. 
Debt on bond, the defendant pleads payment at the doy, the jury find payment before, 
judgment for defendant, becauſe pay ment before is payment for ever. 


1 
** 
— - - 


— —_—__ — 
— 


(a) It was formerly a matter of much | intereſt due, ſuch payment ſhall and may be 
doubt whether in this caſe the defendant | pleaded in bar, though not ſtrictly made ac- 
ought to plead ſpecially or not. But now by | cording to rhe condition. See alſo 2. Burr. 943. 
4. Ann. c. 16.8. 12. if the obligor have be- | 2, Wils. 1973. Bul. Ni. Pr. 171. 
fore action brought, paid the principal and | 


Proctor's 


Faſter Term, 5. Queen Elizabeth. { 222. b. J 


Proctor's Caſe. 
Yorx. 


(23) O NE Proctor yeoman was outlawed by proceſs in a Outlawry does net le im 


. . . det 
writ of detinue of three boxes and one bag, with The 3 


charters, writings, and other muniments in the ſaid boxes and i returning de ſendant 
ined duly outlawed is not 
bag contained, at the ſuit of one Lambert at a county court ſufficient to make him 


holden on the 19th day of Oclober laſt ; and the exigent was n outlaw ; the Court 
| will reverſe it without 


returnable on the morrow of All Souls, at which day the un- writ of error if it appear 

*( 17 that detendant delivered 
derſheriff did not return the outlawry, but he returned that , fe ;ſedear at the fifth | 
the defendant on the aforeſaid 19th day, which was the 5th _ court. 5 
county court, appeared and produced a writ of ſuperſedeas e, 


gatum cum extendi facias 

guia improvidè, becauſe the defendant had appeared by Dyx- does not authorize the 
: | ſheriff to ſell the goods 

ſon his attorney, and oftentimes offered to anſwer the afore- taken under it. 

ſaid Lambert in the plea aforeſaid &c. And the te/te of the 1. And. 36. N. Pen 27. 

ſuper ſedeas was the 12th day of October, which was a week nt WY 

before the 5th county court; and in truth the ſuperſedeas 3.Cro. 278. 29. E. 3. 80. 

was then granted and delivered of record in the Bench on the * Gs * EDD 7 

ſame day, as appears by the roll thereof in the ſaid court. Mo. 73. 4. H. 4. 1. 4 f 

And upon the ſuggeſtion of the plaintiff that the defendant 

was quinto exactus and outlawed as above, the ATTORNEY 

GENERAL * granted a certiorari out of his office in the Bench | * 223. a } 

under the te/te of the CHIEF JUSTICE directed to the coro- , ,, 4 6. 53. 

ners of the county of York, viz. to certify whether the de- 38 E 3: 14. 

fendant was outlawed or not, and if ne was, then at whoſe ſuit, 1. In 2 59. b. 

on what day, year, why, how, and in what manner, &c. And : 

the teſte of the writ was the 3oth day of Octcber, which was 

a week before the return of the ex:gent, and returnable with- 24 21.22. 30.H.6.7. 42. 

out delay; to which writ the coroners returned that he was — 3 44. E. 2 

outlawed, and the record of the exigent verbatim; and the 55 es bt A 

date of the return of the certiorari was the 12th day of 13. 8 11.6.2 . 

January in the 5th year [of the Queen] ; and by reaſon of 

this return of the coroners, the defendant was moleſted in his 

goods and body &c. wherefore he prayed remedy now in the 

Bench aforeſaid, to be diſcharged of this outlawry. 


(24) And the matter was well debated, firſt, whether pro- 


[ 22. Vin. Ab. 229. 2. 


ceſs of outlawry lies in this writ above of detinue of char- Com. Þ.g. 320. 


ters &. And it ſeems not, but fee many books thereof in „ I ... 
) 17 El. $27. a. 12.H.6, 
the time of H. 6. And then whether the return of the out- I. a. 5. H. 4. 2. a. L. nch. 


n | f9. 116. 
lawry by che coroners be a ſufficient record againſt the party 


to make him an outlaw in law, or not? And the Judges » ard. 36. 9 
thought not, becauſe the record of it ought to be returned 
into the Bench with the ex!gext, Which is tac warrai.t to the 


J 223. a.] 
{2 H. H.P. C. 206, 207. 
Gilb. Executions, 183, 


184. 2. Hawk. P. C. 634. 
Co. Lit. 288. b.] 


Plow. 49. 10. H. 7. 23. 
1. E. 3. 21. Utlawry 7. 


49. AT. 12. 


Pro, Averment, 13. 


* [ 223. b. ] 


8. KN. 2. 1%. 


8. 30 H. 6. 37. 3.4. 15.E. 
4. 42. 8. 10. Co. 77. 4. 
8,41 F.N. 6. 351. 
Br. Reſtitution 27. Ut- 
Lge 28. Dy. 196. a. 


Faſter Term, 5. Queen Elizabeth. 


ſheriff to proclaim him &c. And although the coroners give 
the judgment of outlawry, and make a ſhort memorandum 
in their record and book of it; yet the cuſtody of the record 
doth not appertain to the coroners, nor is their return a ſuf- 
ficient record of the outlawty ; but the certiorari ſerves in 
ſuch caſes for the King, to haſten the ſheriff, who is wont to 
be ſlack in returns of outlawries, and to cauſe him to be 
amerced for his falſehood and concealment &c. And this 
was the opinion of LENNARD, Chief Clerk, and it ſeems rea- 
ſonable, and ſuch writs of certiorari to the coroners are ori- 
ginal and judicial alſo. (25) See for a ſimilar matter in Libro 
Intrationum, fol. 79. according to the opinion above &c. and 
in 28. Libro Affiſ. 31. [154- pl. 49.] accordingly. And ſee 
for outlawry of felony M. 1. E. 3. 40. [ 20. b. pl. 5.] where 


the ſheriff returns the party outlawed, and he avers that he 


rendered himſelf at the 5th county court z and the Court wrote 
to the coroners to be apprized of it. See of a certiorari di- 
rected to the coroners to be apprized of an outlawry, where 
the ſheriff had returned four exactions, and the coroners re- 
turned that he was legally outlawed, and the ſheriff was 
amerced fifty pounds, in Quatermaine's caſe in the year 
36. H. 6. 13. [ 24. b. pl. 20.] but proceſs there was awarded 
againſt the ſheriff to come in to anſwer to his return and 
anſwer. And ſee + Trin. 18. E. 4. Rot. 24. in B. R. Derb. 5. 
John Stanley and others defendants in appeal of murder at 
the ſuit of Henry Vernon, of the death of Roger Vernon his 
uncle, were put in the exigent, and the ſheriff returned as 
above, yet the ſame J. S. at the 5th county court ſurrendered 
himſelf: and William Huſſe Attorney of the Lord the King 
ſays, that although the ſheriff returned as above, * yet the 
ſaid J. S. at the faid th county court was outlawed, and for 
the King demanded a certiorari to the coroners, who certified 
that he was outlawed, upon which the ſaid J. S. brought a 
writ of error, and aſſigned for error that at the time of the 
outlawry he was in priſon at Chgſter, and had a ſcire facias 
as well to the party as to the terre-tenant &c. the party ap- 
peared and acknowledged the allegation to be true; the ſaid 
J. S. was exonerated of the outlawry: and the plaintiff 
counted againſt him, and the declaration thereof was of the 
ſame Term, Rot. 28. Defendant pleaded not guilty : the 
plaintiff demurred in law, thereupon judgment for the de- 
fendant ; and the defendant taken at the ſuit of the King, and 

the 


Eaſter Term, 5. Queen Elizabeth. [ 223. b. J. 


the King's Attorney acknowledged the plea of the defendant 
to be true. - 

(26) And note, that the outlawry of Proctor above was 
reverſed for the cauſey above, in C. B. in another Term, and Iz. Crompt. Prae. 64. & 
without a writ of error, according to the opinion of Eft. 5 Som. Pig. 653. 
37. H. 6. 3. [fol. 17. a. pl. 4-] and a writ of reſtitution was 20. E. 464. a. 
awarded to the ſheriff of York to reſtore the goods of Procior 
which were to the value of one hundred pounds, who re- 
turned that he had ſold the goods for forty pounds, and brought Lak 5. Co. go. 
the price thereof into court, in Trin. Term next, but the re- 
turn was holden inſufficient: for the capias utlagatum cum 
extendi, and ſcire facias bona is by the oaths of good and law- 
ful men, but no mention of the ſale of them is in the writ, 
therefore it is done without warrant, as it ſeems. But note ,,q . 4. . 
theſe words in this writ, s. and thoſe things which you ſhall fe. is Ah ann. ads. 
find by that inqueſt you ſhall take into our hands and ſafely keep, 2-Lev.49. & ſee 5.Mod. 
fo that of the true value and iſſue of the ſame you anſwer to us. Of NG EY 
So it ſeemed to CATLYN, SAUNDERS, and WHippo, that 
the ſheriff may ſell them, or anſwer the value to the King, 
and retain the goods himſelf &c. Ides guezre inde. 


9. H. 6. 21. 


Eaſt. 22. R. 2. B. R. Rot. 50. Walter Baker was outlawed : upon which outlawry Haſhphrey 
Beauchamp brought a writ of the king to the eſcheator, that he render to the ſaid Humphrey 
twenty pounds of the goods of the ſaid Haller of the gift of the king. Afterwards by writ | 
of error the ſaid Walter reverſed the ſaid outlawry, and was adjudged to his loſt goods. 
Upon which the ſaid Walter impleaded the ſaid eſcheator for the ſaid twenty pounds, who 
produced the writ aforeſaid, proving that he paid the money aforeſaid to the aforeſaid 
Humphrey, and that he is exonerated, and it is commanded the ſaid Humphrey that he ſhould 
anſwer and ſatisfy the ſaid twenty pounds, who prayed aid of the king: yet it was ad- 
judged that he re - pay the ſaid money, and Walter have execution, ex libro Magiftri N. 


Trinity 


1223. b. Trinity Term, 
5. Queen Elizabeth. 


— 1 —— 1 
* * 


Reve againſt Allee. 
The appearance of the (27) OTE, That in Eaſter 5. of this Queen, Rot. 349; 
8 reg by iſſue was joined upon a foreign plea in the county 


ſoin for the defendant of Surrey, and the venire facias returnable in five weeks of 
on the ſame day, and a 


nonſuit for default of Eaſter; at which day came the parties, and the ſheriff did not 
appearance of the plain- 205 . | 
„ en , os of. ſend the writ, therefore as before it was commanded to the 
ſoin- roll; the plaintif ſheriff that he cauſe to come &c. on the morrow of the 
roceed to judg- IF. | . a | 
— for the ned of Trinity twelve &c. by whom &c.—and this continuance was 
the appearancs * made upon the plea roll: and yet at the ſaid five weeks of 
roll co : 3 
nw 5 Eaſter the defendant was effoined unde venire fac. and (be- 
Novel Liver Entre Dett. Cauſe the plaintiff being demanded came not) the plaintiff 
11. fol. 127 Pl. 18. S. C. was nonſuited, and this nonſuit entered upon the eſſoin roll, 
b ab. nd notwithſtanding this nonſuit, he proceeded in the iſſue, 
which was found for him, and had judgment to recover, not- 


withſtanding the eiſoin and the nonſuit; and this by the ad- 


vice of the Court; for it was ſaid that the recording of the 


* appearance of the parties in court at the day when the eſſoin 
was caſt, confounds the eſſoin, without any challenge or ex- 
ception to it. And in the cafe where the venire facias is 
ſerved and returned at the firſt day, and then the defendant is 

eſloined, this ſerves for nothing, becauſe the Court will allow 
nn, Il 7 : 5 
Default 39. 45. E. 3. 10. him an eſſoin or a default by the ſtatute of pguam aliguis Sc. 
= 8 4. Man L/ 2ſt. 2. c. 27. ] altzough no eſſoin had been caſt, therefore 
cap. 13. Dy. 97. 265. it is not neceſſary to adjourn. See where the jury appeared 
_ at a niſi prius ſued by the defendant cum proviſo, and neither 
[Com. Dig. tit. Plead.. the plaintiff nor his attorney appeared, what ſhall be done, 
er, X. 2. ] H. 17. [12. Eliz. paſt.] fol. 286. pl. 44. 


Aar 


So it was adjudged Mich, 31, 32. Elix. C. B. and alſo Eaft. 34. El. it was ſo agreed PER 
CURIAM. 


A—— — 


_—_— — 
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Damport and Wife ggainſt Wright. 


HE huſband aliened his land by fine wita procla- 
mations and ſurvived the five years, amd then died, 


A fine by the huſband 

bars dower unleſs the 29 
wife claim within ſive ( ) 
year: after his death. 


(28) Za. 19. El. Rot. 8 je. C. B. Between Tracy and John Broylbalme, which caſe may 
be ſeen in the New Buogk of Entries 171. Within what time à Ane ought to be. 
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Trinity Term, 5. Queen Elizabeth: 

and his wife being ſole, of full age, of ſound memory, out of 
priſon, and within the four ſeas, does not make any demand 
or claim of her dower within five years after the death of her 
huſband: Quære whether ſhe ſhall be barred. And fee Fil. 
3. H. 8. Not. 344. ſuch bar was pleaded; and admitted for a 
good plca, for it ſeems that by the ſecond article of the ſaving 
after the clauſe of exceptions of femes covert contained in 
the ſtatute of fines in the 4 of H. 7. c. 24. wives ſhall be ex- 
cluded of their dower, becauſe the reaſon, ground, and matter 
of their endowment was the ſeiſmn of their huſbands during 
the marriage which was before the fine levied, although the 
action be given afcerwards, s. after the death of the huſband, 
if they will not proſecute for their right, within the five years 


after the action a And note that the averment of 
full age, ſane memory, out of priſon, within the four ſeas, and 


ccrued &c; 


ſole or uncovert, was cxpreſsly picaded in the ſaid bar of dower, 
Hil. 4. H. 8. But it is not ſo pleaded in the Exchequer Cham- 
ber Cafe between Stowel and Lerd Couch, Plow. 353. And 
guære well whether it ought, 


HIS queſtion was aſked by the keeper of the great 
ſcal; 
between a father and mother, Eng iſh, and liege- ſubjects at 


(29) 


Whether a baſtard begotten out of marriage 


Tournay beyond fea, after the congueit of it by Hex. 8. and 
luring the time of che allegiance, be capable as a ſtranger 
denizen, namely to purchaſæ and impliead here within the 


"calm by the law of the land or not? And as it ſeemed to 


CATIYNE, Chicf Juice, SAUNDERS, Chief Baron, W r19- 


vox and B ROW NH, 7uftices, and to MYSELF, he is in the 


ſame fituation as i 2a frenchman * huſband and wife come 


here into Fug land, ftay here, and have iſſue a ſon; in this 
caſe; by his being born here, he is a licge- man, although bis 


(290) Ex Ref. Parl. 19. K. z. reſolved by a 
jects born bevond the fru in the bervié« 
Rot. 2. 5. R. it was ajudged. 

And note Rot. Part. 42. 
Enpland do not enjuy the inheritance 
Clan or in Ha. 
holden in Gum. 

. Toſepb Cut Caie in the Esche quer 2. 
n Calli“, when 5 was taken by 
deliv — * (| of eng (az4d * 76067 555 


ul the 7-0 rds and Cre 


de mg 


0 


8 anceſtors in £27 {18 a, 
are there às in the ſtatute [de prerooutiva reg 
5 ecco 6 — 3. 


[ 224 4. 1 
Mo. 53. S. C. 
Co. 2. 93. a. 10. 49 


10. 9. 8. b. 6. E. 6. 72. b. 
Coke 5. 123. b. 8. 10. 
Co. 72. 49. & 9g. Roll. 
Contin. 409. Goulds, 
148, 

[ Plow. 373. but fee 
Cruiſe on Fines 212. and 
2. Bac. Ab. 140. ] 


Plow. 379. Br. FeoT. 
ment al Uſes, 9. 


Plow. 4354. 356. Plow. 
376. | which ſee, with 
the books cited in the 
margin there, and 1, 
Leon. 76. 1. Lev. 26. 
Sce alſo for the negati- 
ving of exceptions, 1. 
Term Rep. 141. Dougl. 
345. 1.Term Rep. 320. ] 


the King mali be inketirabl 


A baſtard born cf Enga 

I: h parents be yend ſea, 

but under the doninions 

Fa the crown is à liege 
ſudje ct of England. 

Jenk. Cent. 5. c. 91. 

S. C.] 

7. Co. 22. b. 26. Stamf, 

Prercg. 39. a. 

Vaush. 281. | 

1. R. 2. 4. a. and the Na» 

tute oi 25.E. 3. ſt. a. 


*# 224. b. J 


5 Co. 6.2. Pr. Deviſe,g. 
36. II. 8. B. N. C. 280. 


thot chilhuren of ſub- 
85 Tr. * 7. 33 3 


le. 


{.. 3. T rat cinidren born ont of che allegiänce of the King of 
and that children bor 
015-17. E. 2. N. c. 12.4 


D . 


Jac. His father and mother enceinte inhabiring 
the Frenaco, fled into Far: ders, and there the woman was 
d udged that he ſhall ve a denizea, becauſe the parents were 


Born at Cala:s = A be himſelf was begotten there, although born in Hlaxacrs. 


Tt 


fathek 


[ 224. b. ] 


[ Bac. Ab. Alien. (A.) 7. 
Com. Dig. 297. And 
Doe ex. d. Count Du- 
roure v. Jones, 4. Term 
Rep. 300. 


3 


To conf9iitute robbery; 


there muſt be a putting 
in fear. 


Dy. 183.b. 261. Stamf. 
127. 125. a. Mo. 5. 
Roll. Contin. Harman's 
Caſe, 154. ; 

(i. Hawk. P. C. 149, 
150. Leach's Caſes in 
Crown Law, 203-207. 


239. 


A judge of Aſſiſe by 
virtue of a general patert 
to receive fines with a 
non obſtante, took the ac- 
knowledgement of a fine 
without a dedimus poteſ- 
tatem, and holden good; 
though the Chief Juſtice 
of C. B. alcne regularly 
hath ſuch power. 


Jenk.Cent. 5. c.go. S. C. 
Br. Patents. 109. 


| Trinity Term, 5. Queen Elizabeth. 


father and mother were aliens. And ſo in the other cafs 
above, Tou'nny was pro tempore parcel of the realm and do- 
minions of Eng land, as Calais was. 


OTE, That at the gaol delivery of Netwgaty 
after the end of this term, one was indicted, for 
that he with force and arms at B. in the king's highway there, 


(30) 


forty jhillings in monies numbe1 ed fc. feloniouſiy did take from 


the perſon of I. F. And he had the book in this caſe, becauſe 
it is not a robbery if the perſon be not put in fear, as by aſ- 
fault and violence. 


| 


= — 
X ** 8 


Quilter's Caſe, 


(31) MEA E, Al. That in Trinity Term in 
the 28th year of H. 8. in B. R. Rot. 67. a fine 
levied in the bench by one Quilter and his wife before 
CHRISTOPHER HALEs EsQ. Attorney General of the king, 
and acknowledged, and by him certified into the bench with- 
out any writ of dedimus poteſtatem, was affirmed for good and 
ſufficient, although HAaLEs was not a Judge in any of the 
Benches, but he was a Juſtice of Aſſize in this circuit with 
SERJEANT HYNDE; and they had a general patent to re- 
ceive all fines, concords, and recognizances in their circuit, 


Weſt. ſymb. in Fines, jointly and ſeverally acknowledged for that time in that cir- 


f. 4. b. 


1. Keb. 461. 
Roll. Contin. 172. 


1. H. 5: . 
Pr. Fines levy 124. 


{ Cruiſe en Fines, 74. 
2. Inſt. 812. Wood's 
Inſt. 235.] 


— 


cuit, with a non ob/tante (a) any act, ſtatute, ordination, &c. 
which patent with all the recognizances were certified into 
the Bench, and by the C»/?os Brevium certified into B. R. by 
virtue of a writ of certiorari iſſuing out of the ſaid B. R. in a 
writ of error, brought by Juilter and his wife, in the levying 
of the fine aforeſaid, And the authority was adjudged good 
upon good conſideration. Teft.” J. Fitzjames—and the fine 
affirmed. Note, The patent above was in derogation of the 
office and authority of the Chief Juſtice of C. B. who alone 
by prerogative of his office can take the acknowledgement of 
a fine without a dedimus pote/tatem. 


— 


„ 


(a) By 1. V. & M. ſeſſ. 2. c. 2. 9. 12. it 
is cnactcd that from and after that ſeſſion of 
pafliament no diſpenſation by ven ob/tarte of 
or 10 any ſtatute or any part thereof ſhall be 


allowed, bur thar the ſame ſhall be holden 
void, and of no effect except a diſpenſation 
ſhall be allowed of in ſuch ſtatute, &. 


Sir 
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Trinity Term, 5. Queen Elizabeth. 


Sir William Seyntloo's Caſe. 


(22) C7 R William Seyntleo knight, captain of the guard, 
and his wife lat& the wife of Sir Pilliam Cavendiſh 
knight, treaſurer of the houſhold by patent made by king H. g. 
for the term of his life; were brought into the exchequer by 
proceſs to account for the arrears due to the Queen for his 
office from the day of the date of the letters patent until the 
day of his death, which amounted as it is {aid to five thouſand 
pounds, becauſe they were returned terre-tenants in right of 
the wife, of certain land which was Sir William Cavendiſh's 
(ſince the patent) to himſelf alone, and of which he had made 
conveyance ſince the“ marriage to him and his wife jointly. 
for her jointure, and to his heirs, becauſe it was returned by 
the ſheriff into the exchequer, that there were no executors 
nor adminiſtrators of the ſaid Milliam C. And the ſaid Sir II. S. 
and his wife have demurred in law with the Queen in the 
exchequer, whether they are accountable in this caſe or not, 
becauſe they are not privy to his reckonings, and no judg- 
ment was given again Cavendiſh in his life time of any debt 
on the account of his office, ſo that his lands ſhould be 
charged &c. And great ſearch of precedents has been made 
for the caſe, of which delivery has been made to the Juſtices 
of both Benches, for the Barons would not reſolve the caſe, 
being ſo great a queſtion and doubt, without their advice and 
opinion. And this term the argument of the caſe was ap- 
pointed by command of the Queen by all the Judges and 
Barons of the Exchequer. (33) But rote that judgment is 
given in this caſe aforeſaid by the Barons, that of ſuch Jands 
as Sir V. Cavendiſb firſt purchaſed to himielt and his faid wife, 
and the heirs of Sir V. which was in effect the ſubſtance of 
all the lands of Sir IV. Seyntlos and his wife, they are diſ- 
charged from accounting as to that. Note this for the debt 
accrued after the ſaid jointure made. And in Hilary Term next 
they pleaded the Queen's pardon, in which all the caſe above, 
and the demurrer were recited, and alſo that by the ſearch of 
divers precedents in the exchequer it appeared that proceſs 
had been made by the prerogative of the king againſt the terre- 
tenants to account: and ſome had been compelled to ac- 
count, and ſome had pleaded pardons and releaſes &c. Yet 
at the humble prayer of the ſaid W. S. and his wife, and in 
conſideration of the faithful ſervice of the ſaid V. S. captain 


T t 2 of 


[ 224. b. ] 


Paſch. 2. Reg. nunc. in 
Scacc. Rot. 111. 


The terre-tenants of 
land wh. ly belonging to 
the king's accountant 
after he became ſo, are 
liable to account for the 
arrears due from ſuch 
officer. But lands pur- 
chaſed jointly to huvſelf 
and his wife for her 
Jointure are diſcharged. 
So if ſeiſed in fee he 
convey to both for her 
Jointure before he get 
the office, ſhe ſhall not 
be Ra ed fcr this land. 
e. 5. 
22 5. 4, 


Jenk. Cent. 5. c. 89. S. C. 
Plow. 32 1. a. 3. Co. 12. b. 
10. Co. 56.2. 8. Co. 171. 
Plow. 315. Dy. 207. b. 
2. Rol. Ab. 156. Roll. 
Contin, 302. F. N. B. 
286. 

Litt. 12 5. 

3. 0 1. 5 


[Vide Crompt. Jurid, 
106. 8 


Br. Exchange 34. 
40. Aſſ. 36. 


Fitz. 150. q. 
Plow. 261. 321. 
[ Gilb. Executions 268, 
269. ] 

2. Inſt. 19. 

8. Co. 171. 11. 93. a. 
50. Aſſ. 5. 5. Mar. 160. b. 


[ 225.4 ] Trinity Term, 5. Queen Elizabeth. 


of the guard, and for one thouſand pounds paid into the re- 
ceipt of the exchequer, the Queen pardoned them &c. Note 
in Fitz. Nat. Brev. [fol. 599, 600.] in idemptitate nominis, 
ſuch account for the king lics againſt the terre-tenant &c. 


See the ſtatute of Magna Charta, ch. 8. and 33. H. 8. c. 39. for this prerogative for the 
King's debt [and 13. Ex. c. 4+] : 39 P * 


Killegrewe againjt Trewynnard. 
Warrant of attorney en- ( 34.) * LLEGRE ME recovered in debt Mich. 2. &g3. 


tered after writ of error | g 
brought, the plaintiff in of the preſent Queen againſt Trewynnard as heir 


errcr delaying to deliver (upon a bond made by his father, in which he bound himſelf 
the writ to the clerk of ; : OG. . 
the treaſury till ſix days and his heirs) by a bil dicit, or a non eff informatus : and 


after the return Cay. for defect of a warrant of attorney for defendant, he brought 
U.. Brownl. 46. S. P.] . writ of error which was returnable the firſt day of this term 
Dy. 8 1. a. 149.221.330. 


344. 363. a. 26. 38. E. 3. but the writ was not delivered to the clerk of the treaſury 


64. b. 8. Plow. 440. b. 
. until ſix days after the day of the return, and therefore per 


4.44. opinionem Curiæ, the defendant was received to put in a 
Dy 180. a. 262. 1.15. H. 8 . 
7. 13. 14. 41. E. 3. 12. Warrant of attorney for the plaintiff in the writ of error, and 


29. H. 6. 67. 7. H. 4. 4. command was given to the clerk of the warrants to enter 

4. Roll. Abr. 290. (I.) 4. * f - 
2. Keb. 459. 26. H. 8.43. the warrant accordingly, which was accordingly done. So 
5 Dy. note in * ſome caſes amendment may be after writ of error 
*[ 225. b ] brought (a): and afterwards in Michacimas Term, 8. of the 
* preſent Queen, Xillegretve acknowledged ſatisfaction &c, 


which is recorded in C. B. 


7 By 18. EI. z. c. 14. No judgment after 
verde Gall be ſtay ed or reverſe d for &c. cr 
for want of any warrant of attorney, and 
4. Ann. c. 16. extends this to judgment by 
confeltion, nibi dict, or non ſim infurmalus, 
in all caſes except where there is no warrant 


of attorney which ſtil! is erroneous, But ſes 
25. Geo. 3. c. 80. $. i. 13. & 9.— For the 
amendment of ee after error brought, 
ſcc Doug!. 114. 5. Bur. 2730. 1. Term Rep. 
783. 3. Term Rey. 679. 749. 


Alichac!mss 


a - ; 22 9 b. 

dhe re- Michaelmas Term, e 

Note 

nominis, 5. and 6. Queen Elizabeth. 

it &c. 

e for the 
(35) 14 © MORANDUM, That Michaelmas Term Adjournment of one 

4 a 8 R ; entire Term and two 
in this year was wholly adjourned by writ of the turns of another. 

Lady the Queen until the octave of Saint Hilary at Weſt- * king by his e 

; ; ive may nominate 
minſter on account of a great plague and infection of the air ſheriffs without the 
in Londen, Weſtminſter, and the ſuburbs of the ſame, And rere 288 res 

, % vote the adjournment was made on the very day of the eſſoin 1 
/ Rags . of the octave of Michaelmas at Meſtminſter in the bench by Apres 286. a. 
as hei 8 | 
1 himſelf JusTiceE WALSHE who was in turn to have kept the eſſoin n 
imſe 
there. And becauſe the plague was not ceaſed by the firſt 
45 + and f g . 
3 return of Hilary Term next, it was adjourned from Weſtminſter Vie Ab Ad EN 
u F | in. Ab. ournm 
1 Mr to the caſtle of Hertford in the county of Hertford by WESs- A.] l 
1 5 2 * 1. Cro. 14. 200. 
treaſury TON, Juftice, (who was in turn then to have kept the eſſoin) 55 
fore until fifteen days of Flilary, and there being again he kept Bl. Com. 278. 3. Term 
ore per & POE 
5 ? the eſſoin of the quinſieme of Hilary, and the full Term did as | a 
In A F . . * . g 
4 not commence before the fourth day note this. And note 
ror, an ; 
"4 F : that the firſt return, s. the octave of Hilary, might not be 
enter 8 
8 holden and begun at J/e/?mir;/ter, and on the ſame day ad- 
1e 80 : I | 
A journed to Hertford by the opinion of CATLYN Chief Juſtice, 
10 Dyer Chief Juſtice of C. B., BROwNE Juſtice, and WEs- 
5 xc TON Juſtice, who were examined on this queſtion before the 
: feaſt of Chriſtmas by command of the Queen and her Coun- 
ed cil, and afterwards the other Judges and Serjeants at Law 
2 ou agreed to it. Alſo the ſherifts were nominated and appointed 
For the | 
brought, without any meeting of the Judges on the morrow of All ; 
| | Hob. 146. 
erm Rep. Souls at the Exchequer according to the common uſage ; 3 4 
but for the moſt part none were named except one of the 2. Keb. 284, 

(35) Biſhop v. Flarecott | Cro. El. 2 10. 1. And. 224. Sav. 140.] Upon afump/it the caſe 
was, Harcott aſſumed after the day of the cToin and before the guarto die paſt, to deliver an 
indenture &c. before the end of the Term of the Hyly Trinity then next following, and 
adjudged that he ought to deliver the indenture before the end of the {ame Term, and 
ſhall not have time until Tr/z/'y Teri at twelve months after: for as to the underſtanding 
of the public, the Derm ſnall not be {214 to commence until the full Term, at the guarta die 
þ2/, although in law as to the return of the writs and offices it begins at the day of the eſſoin, 
Trin. 32. El. B. R. Rot. 511. 

Note, Triz. 35. E. [Poph. 33. ] if the adjournment of the Term be to be made in Ofab, 

| Trin. then ir thall be made in every court, B. R. C. B. and Exchequer, the very firſt day of 
haelmas the Octave, bur if it be adjourned 10 OA. Trin. then it was holden by the Juſtices that it 


hall [not} be adjourned until the riling of the Court upon the 4th day of the ſaid Octave. 


So it was in Mich. Term, in 6. Car. the two firſt returns were adjourncd 70 Ties Michaelis 
which was upon the Wedneſday, but the full Term did not commence until uc caturday 
aſter, which was the guard die pol. 


[ 225. b.] 


2. Inſt. 5 59. 
[ 1. Bl. Com. 342. ] 


Precedents of the ad- 
journment of terms. 


[ Jenk. Cent. 5. c. 95. 


S. C.) 


[ See the caſe above, 


pl. 35-] 


L226. 4. } 


n 


October in the 35th year. 


Michaelmas Term, 5. and 6. Queen Elizabeth, 


two who remained on the liſt the laſt year paſt; although it 
was holden that the Queen by her prerogative may make a 


ſheriff without ſuch election, notwithſtanding any ſtatute to 


the contrary. 


(36) N EMORANDUM, That the precedent of 

| Mlichaelmas Term in the 26th year of H. 8. which 
was holden at the town of Saint Albans in the county of 
Hertford was ſearched and viewed for theſe adjournments 
aforeſaid, and well looked to and confidered ; and the firſt 
writ of the ſaid * adjournment in the 35th year was, on ac- 
count of the plague, to adjourn the four firſt returns of 
Michaelmas Term, s. the oftave, quynſieme, tres ſeptim' and 
menſe Mich. until the morrow of All Souls at Weſtminſter: 


and the teſte of it was on the vigil of Saint Michael, s. on the 


28th day of September, and at Walden. And the next writ of 
adjournment to the morrow of All Souls was alſo on account 
af the plague at /Yeſtminſcer, unto the town of Saint Albans 
on the morrow of Saint Martin; and alſo that all pleas, writs, 
bills, and other proceſs whatever returnable at Yeſtminſ/ter 
on the ſaid morrow of Saiut Martin, on the octave of Saint 
Aartin, in fifteen days of Saint Martin, or at any day be- 
tween &c. ſhould be returnable on their days, and the re- 
turns thereof at the ſaid crown of Sant Aiyans. And the teſte 
of this writ was at the Honor of Amptbili, on the latt day of 


by which the next Term of Hilary was adjourned from the 
town of Saint Albans to Meſtminſter in the county of Mid- 
aleſex, was on account of che infection of the air at the town 
of Saint Albans and adjacent places, as above; which was 
falſe, for there was no infection there; and the teſte of this 
writ was at the town of Saint {bans on the 28th day of No- 
vember which was the laſt day of the Term of Saint Michael. 
(27) And note that the ſaid laſt writ was general, s, to ad- 


\ 


Journ 


(37) Barton V. Prom !Gwe and Leer. [Mo. 368. Cro. FI. 388. and Toph. 100. ] In 


Lancafter a common recovery was had in which the writ bore e on the 19th of March, 
which was the firſt week in Lent returnable in 4 weeks of Lent next 10 com, and adjudged 
a good return, and that ext te come had relation to weeks and not to Len!: And it is not 
like this icaſe, for next do come cannot have relation to the ſamc day of the date. Yide 
long sto. E. 4. 26 for the killing of 22 wild beaſts, from the 2d day of y until the 2oth day 
of July next folluwing where next had relation not to July but to the day. | 


Mich. 13. Jac. C. B. Pye v. Coe, \Brownl. 74.) A. made a bond to B. on the 19th Nov. 


1614. to pay one hundred pounds on the 19th day of Nov, next en, n, and another one hun— 


dared 


And the laſt writ of adjournment 


Michaelmas Term, 5. and 6. Queen Elizabeth. [ 226. a, ] 


journ all pleas, writs, bills, and proceſs returnable, or having Dy. 38. 
4- E. 4. 40. 


— 


day in any term or terms, or returns from fifteen days of 
Saint Martin next to come at the ſaid town of Saint Albans 
that they ſhould be adjourned from the ſaid town of Saint Al 
bans to Weſtminſter without naming the octave of Hilary, or 
any other return day in certain &c, And note well whether Poſt, pl. 39. 

theſe words © next to come can be intended the'ſame guinſieme : 

of Saint Martin in which it bears teſte, or ſhall be a year 

after &, And it was hojden by all the Judges, that it can- 

not be taken to he the ſame guznſieme. And according to 

this the writ of adjournment of Eaſter Term next from the 

caſtle of Hertford to Weſtminſter was made, and was gene- 

ral as the other writ was: but the ſuggeſtion of the plague 

at Hertford was omitted, but it was « for divers urgent Dy. 376. a..396. pl. 26, 
K cauſes &c.” And & from the cave of the purification of 

« the bleſſed Mary of this preſent Term of Saint Hilary,” in- 

ſerted by CATLYN Chief Juſtice, and. the te/te was, At the 

caſtle of Hertford on the 12th day of February in the 6th year : 

and this by the advice of all the Juſtices of both benches, and 

the Chief Baron of the Exchequer omitting the words, 

«K next to come. | 

dred pounds the firſt day of December enſuing; adjudged that the Firſt one hundred pounds 


ſhall de paid on the 10th day of the fame Nv. and the intent of the party appears by the 
appoirtment of the ſecond payment of one hundred pounds, By Maſon's Reports. { Cro, 


Jac. 678. ] 
22. E. 3. 21, Adjournment upon a mortality, %, pl. 39. 


[ 226. b. 


Where the aſſizes are 
adjourned, v «:erue of 
the Juſtices at the day, 
puts the parol without 
day. But a re-attach- 
ment and re-ſummons, 
or Eabcas corfora jurat” 
teſted on that day may 
be awarded to tlie next 
aſſizes. 


Lhe Cent. 5. c. 95. 


9s 40. a. 47. E. 3. 2. 
6. H. 7. uitim 
[See Cro. Eliz. 12.] 


+ Wherefore it ſeems that tliis is not a diſcontinnance. 


7 — — 
— — — 


* 
+ [ This note in orig. is entered . 232. 
b. pl. 22. as it ſeem: 


_—_ 


Where one of two de- 
fendants in eject᷑. 97 for — 
m picads an entry of 
the plaintiff - to which 
he A there cannot 
be judgment againſt the 
other pleading only the 
general iſſue, Which is 
found aga.nſt kim. 

29. H.6. Nontenure, 29. 
Coke 9. 77. b. Vide la. 
8. E. 4. 24. 26. H. 8. 6. 
27. H. 8. 30. 7. E. 4. 6. 
7. 11. H. 6. 48. b. Br. 
Contr, 2. 8. H. 6. 13. 
4 E. 4. 32. Br. ſudgment 
38. 5. 10. 16. H. 7. 7. 13. 
9. F. N. B. 220. h. 

Str. 246. Co. Lit. 125. 
bd. 


6 Hilary Term, 
6. Queen Elizabeth, 


(38) IT was holden by all the Juſtices of aſſize aſſembled, 

that all the aſſizes which were adjourned to L. or 
Fe/iminſter out of the country are now without day by the 
non- venue of the Juſtices there, although they are not dif. 
continued by reaſon of the ſtatute of 1. E. 6. [c.7. F. 2.] and 
now the plaintiffs ought to ſue out a re-attachment againſt 
the defendants, and a re-ſummons or habeas corpora againſt 
the recognitors, and the writs ſhall be of the ze/e of this Term, 
and returnable at the next afſizes &. (39) Alſo it was 
holden by all the Juſtices aforeſaid, that the writs of adj ourn- 
ment for the ſaid Term from Saint Albans are good, and that 
the 18ſ/le of the laſt writ, which was at the town of Saint Al- 
bans, on the 28th day of November in the 35th year of H. 8. 
was good enough, and therefore they held it the ſureſt way 
to follow this precedent in the end of this Term, without 
antedating it; but all agreed that thoſe words © next to come 
Mould be omitted, for it makes the writ bad; Wherefore &c. 


Br. diſcontinuance de proces, 2. 


curia aviſare Ge. 


— — Ä—— 


— TRE” S — 


in this its right place.) 
by miſtake inlt cad ef 


Nevil's Cafe. 

(40) F 5 ECTIONE fra was brought by d. 
evil and another. Abi appeared, and pleaded 
the general hy and the proceſs was continued againſt the 
atier, until he appeared, ard then he pleaded an entry of the 
pizntii into the land puis darrein cmntinuance, judgment of 
the weit. And to this plea the plaintiff demurred in law, et 
And in the mean time the firſt iſſue was 
found for the plaintiſF againſt Ni by niſi prius; and now 
the plaintiff prayed his judgment, and it was doubted; but the 
better opinion was, that the plaintitt all not have judgment, 
becauſe the plaintiff by the demurrer in law hath confeſſed 

would have been otherwiſe if he had 
only 


the verit abateuble. 


* 


Hilary Term, 6. Queen Elizabeth. 


[ 226. b.] 


ealy imparled to the plea, as it is in 14. & 15. E. 4. 16.2. pl. 2. 5. ſupra 2 10. b. pl, 


26. pl. 1. & 3.] in treſpaſs; and the writ by the entry of the 
plaintiff above was abated, becauſe the term is to be re- 
covered. Sed quære. 


A man may plead what goes in bar after imparlance, not what goes te the writ: ſo rey 


folved i in Ma hall and Allen's Caſe. | Palm. 406. ] 


(41) "EMORANDUM, That it was agreed 

among all the Judges, that the criginal writs for 
fnes and recoveries of this Term may be made returnable 
more ſafely, and without any doubt, on the octave of Saint 
Hilary at Meſiminſter, and not in fifteen days of Hilary, or 
on the morrow of the purification at the caſtle of Hertford, 
becauſe the adjournment was made on the * 20th day of 
January ſrom Meſiminſtier to Hertford, and between that day 
and any of the ſaid three returns there are not fifteen days, 
Wherefore &c. And yet the ſtyle of the fine ſhall be, thzs is 
the final concord made in the court of our Lady the Ducen at 
the caſtle of Hertford from the day of Saint Hilary in fifteen 
days Sc. So were the greater part of all the fines of Michael- 
mas, 35. H. 8. s. made returnable at J/:/tminſter on the mor- 
row of Saint Martin, and on the octave of Saint Martin, and 
not at the town of Saint Albans: and yet the final concord 
Was made at the town of Saint Albers Se. 


Burlace againſt Warde. 


(42) A SEIRE FACIAS brought by Burlace againſt Warde 

to have execution of a judgment in aſſize in the 
2d year of Edward b. as well of the lands as of the damages 
&c, The defendant pleaded an entry of the plaintiff into 
me land, mcſne between the verdict and the judgment in the 


 ailize, whereby he was ſeiſed in his demeſne as of fee Cc. 


judgment of the writ: and to this plea the plaintiff demurred 


in law, and the opinion was, that it was no plea. But guære, 
55 | if 


— — — 
CORNWALL, 
Entry of the plaintiff be 
tween verdict and judg- 
ment “ hereby be be- 
& came ſeiſed, Sc.“ is 
no plea to a ſcire facias 
for execution and da- 
mages recovered in aſ- 
ſize. But if he had 
pleaded that plaintiff is 

{till ſeiſed, quære. 

[ 19. Vin. Ab. 285. J 
Dy. 76. 49. E. 3. 23. 
16. E. 3. F. Scire Fa- 
ein, . „ $3 
Br. AA. 27. 14. ..9. 
11. „ H. 6. 23. Mb 
Non-tenure, 21.41. 8. 
E. 4. 19. 9. H. 5. 11. b. 
11. H. 4. 16. 2. Mah 
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L 227. a. ] 


107. a. 39. E. 3. 18. 


85 H. 6. 44. b. 31. 
H. 6. Non-tenure, 21. 
S. E. 4. 5. b. 15. E. 4. 
D. 4. 2. 
b 5. Com. Dig. 346. 4. 


—r 


_—_— 


On the grant of an an- 
it, et i contingat to be 


in arrear, diſtreſs for it, 


and for 6s. and 8d. no- 
mine feng ; as no grant 
of this penalty is ex- 
preſſed in the deed, 
Whether debt will lie 
for it? qu. 

If rent charge for life, 
proviſo not to charge the 
perſon, ſtill debt will lie 
for the arrears by exe- 
cutors after the eſtate is 
determined. 

Where two aze named 
in the deed as grantors, 
but one only ſeals, it is 
not neceſſary to men- 
tion the other in the de- 
claration. 

See the record of this 


Novel Entre, Dett. pl. 


31. fol 120. 

Co. Lit. fol. 146. & 162. ] 
28. H 8. 13. a. 37. H. 6. 
15. b. 6. H. 4.6. 11. 
H. 6. 23. 4. Co. 49. 


[ Cro. Car. 170. Co. Lit. 
17. b. Mr. Hargrave's 
note (4). 2. Will. 224.] 


Dy. 65. a. 221. b. 4. 
Co. 50. Dy. 87. 13. b. 
11. H. 6. 23. Br. Gar- 
niſhment, 16. 


* [ 227. b, ] 


38. E. 3. 8. Dier, 13. 
Alleyn, 21. 


CLI. Sid. 238. Cro, El. 
544. and fee the caſes 
cited in 2. Bl. Rep. 950. 
but ſee 5. Burr. 2614. | 


18. H. r 23. a. Dy. 
2 53. a. 


$$. N. 8. 81. 19. 
H. 6. 41. 17. E. 3. 48. 
18. E. 3. 9. Det. 6. 7. 
Co. 39. b. 6. Co. 41. d. 
Lit. 47. a. 221. 


Hilary Term, 6. Queen Elizabeth. 


if the plea had been, and yet is ſeiſed &c. which amounts tg 
non-tenure. „ 


Newdigate, Executor of Button, v. Capell. 


(43) CIR GILES CAPELL by his deed (in which Sin 

Henry Capell his fon and heir apparent joined) 
granted an annuity to one Button for the term of his life out 
of all his lands in Potters-hall in the county of Hertford, 
And if it ſhould happen that the ſaid annuity ſhould be in 
arrear &c. that then it might be lawful for the ſaid Button 
upon the tenements aforeſaid, as well for the ſaid annuity as 
for {ix ſhillings and eightpence, in the name of a penalty, as 
often as &c. to diſtrain &c, and no other word of grant of 
the penalty. And this deed was ſealed by Sir G. only, and 
a label and wax for Sir H. but no ſeal or impreſſion &c. 
'The annuity was in arrear for divers years, and for the ar- 
rears, and alſo the penalties above, the executors of the 
grantee brought debt againſt the executors of Sir G. Capell, 
and counted upon this grant without making mention of Sir 
H. by virtue whercof the grantee was ſeiſed in his demeſne 
as of freehold, which was not good. (44) And the defendant 
demanded yer of the deed, and it 15 read to him in theſe words 
&c. Which being read, he pleads that there is not &c. any 
ſuch vill, hamlet, or place known out of which &c. called 
Potter's Hall: to which plea the plaintiff demurs in law. 
And it was argued, Whether the plaintiff ought to make 


any mention in his count of Sr H. C. or not. And DVYER 


and WES Tor thought, not, for the deed was void againſt “ 
him, and if the defendant will have him to be named in the 
count, then he ought to have averred in fact that he was a 
party to the deed, according to 28. H. 6. [Z. a. pl. 11.] &c, 
But BRowNE and W AL$HE e contra, But for the penalty 


it was doubted among all the Judges, whether action of debt 


lies, becauſe the perſon of the grantor was never charged 
with it; and alſo here the words, and if it ſhould happen Sc, 
are not words of grant, and yet it was agreed that if a rent- 
charge be made for life with a proviſo that it ſhould not ex- 
tend to charge the perſon by writ of annuity according is 
J Littleton 


a MC. Mt a Ar Want ©A. 


Hilary Term, 6. Queen Elizabeth. 


Littleton | ſect. 220, ] yet after the eſtate is determined, 
the executors for the arrears ſhall have debt, wherefore here, 


EY 


Sackforde's Caſe, Maſter of the Requeſts. 
(44) EMORANDUM, That the po/? fine for the lice 


con. was eſtreated, and certified into the Exche- 
quer among other eſtreats, which was ſix pounds for certain 
manors and tenements in the counties of Suffolz and Eſſex of 
the value of forty pounds, that is to ſay, in Suffolk fix pounds, 
and in Eſſex thirty-four pounds, but all were comprized in 
one concord, as is very often done, though the originals are 
ſeveral, but returnable all oa the ſame day. And now in the 
Exchequer Sackforde would be diſcharged of this {ix pounds 
by the general act of pardon, which diſcharges all ſuch fines 
under ſix pounds; and if the fines had been eſtreated ſeverally, 
s. in each county according to the values &c. they would 
have been pardoned. See and weigh well the words of the 
ſtatute thereof, becauſe they are ambiguous. And now Sack- 
forde would have the ſaid eſtreat of ſix pounds amended and 
divided according to the ſeveral values above : but he could 
not, for the clerks have been uſed to make only one entire 
fine pro licentid concordandi when divers counties are com- 
prized in one and the ſame concord, and it would be dan- 
gerous to alter it now. | 


. * ® * % 


Palmer q. t. againſt Franklin. 


EBT on the ſtatute of apparel made in the 24th 
year of H. 8. [c. 13.] as well for our lady the 
queen as for the plaintiff. The defendant pleaded outlawry 


(45) D 


in the plaintiff after judgment in debt brought againſt him by 
viie Kichard Eley in the fame Bench, and pleaded the record 


Where lands lying in 
different counties are 
comprized in one con- 
cord, the fine pro licentid 
concordandi ſhall be one 
entire fine for the whole. 


5. Co. 44. 2. Inſt 512. 


$14. 15. E. 4. 33. 19. 
H. 6. 13. 


{ Cruile on Fines, 31.] 


F. N. B. 47. a. 7. Co. 
27. 


Weſt's Precedents, 
Fines, to. 10. ſec: 30. 


[ Browne on Fines, 25. ] 


Outlawry of plaint;ﬀ in 
C. B. pleaded to an ac- 
tion there, if on the if- 
ſue of rul tiel record an 
exemplification of it un- 
der the ſeal of Z.R. (in- 
to which it has been re- 
moved on error) alone 
be produced, it is a fal- 
lurc of record: ſo if the 


(43) Mob. 32. 33. Elix. B. R. | Ow. 22. Cro. El. 203. ] Smith brought an action of 


debt or. bond againſt one Barnard. 


Detendant pleaded outlawry in the plaintiff, and con- 


cluded in ub-tem-nt of the writ, and had a day to have the record, upon which day he 


failed of it, &- 


ite Court took this difference, that in debt on bond outlawry in the 


Plaintiff is a plea 'n bar, becauſe all debts on ſpecialty are forfeited to the king. Alter, in 
treſpaſs, or debt on contract, tor that is not in abatement of the writ, for the king cannot 
have a imple contract: but after the ourlawry is pardoned, plaintiff may have an action 
for it again, and ſo inaſmuch as he failed to have the record at the day the plaintiff reco- 


vered. [ 2. Term Rep. 369. 1. Hen. Bl. 130. 135. J 


of 


1227. b.] Hilary Term, 6. Queen Elizabeth. 


outlawry be reverſed, of it in certain wichout making a profert of it 
EH ORE PI PEY » Wi. g a profert of it, and concluded, 


as; yet © rſtondact axle Judgment if he ſhall be anſwered : and the plaintiff ſaid, nut 
mall be awarded. tie! record, and defendant 2 contra; and it was entered, and 


* [ 228. a.] it was ordered the ſaid defendant that he ſhould have the re- 


4 And. $6. Ni ths. cord here on ſuch a day &c. at his peril &c. and in the mean 


140. S. C. See the re- time the laintiff removed * 
cord of this, Novel En- Pp d * the record of all the plea and of 


tre, title Det. pl. 33 the outlawry into B. I. by writ of error, and there aſſigned 


fol. 158. Mo. 62. err | . on . . 
[Co. Lit. ib 15250 or, and had a ſcire facias upon it; and the error ſtill un- 


40. 1514. 2. Mod. 267. ] determined, now in this Term the defendant brought into the 


Ne g6. 21. l. . f. Bench an exemplification under the ſeal of B. R. without any 


3. H. 6. 14. Plow. 411. Writ or other ſeal : and whether it ſhall be allowed now for 
Dier, 187. b. 19. E. 4. 


g. b. 8. Ca. 102. b. f. the record, or whether he had failed of it, was much doubted : 


8.59. 8 H. 7. 9. 1101” 41 
8 + 1 70 and ſome thought that he has failed of the record: and ſo it 


B. N. C. 20. Reg. 75. is if tae record be reverſed, for by the reverſal it is made no 


. . . . $0. . . ro N . . 3 
As, bs. 3- record ab initio, although at the time of leading it, it was 


[ 1. Salk. 329. 1. Ld, à record &c, But the opinion was in this caſe that this + Is 


Raym.274. 5. Com. Di > 
ann. 274 . Com. Pig. not peremptory on the defendant, but that he ſhall anſwer 


2. Keb. 279. Dy. 263, Over. Yet gr re of this. And ſce Trin. 35. H. 6. Rot. 424. 


3 in attaint, the defendant prayed judgment of the writ becauſe 
D. 4. 5.7. „41. . . 
3-E1.184.2. 5. Il. 6. 32. b. the plaintiff ſued out another writ thereof returnable in this 


9. H. 5. 1. a. Yelv. 36. : 3 . . 
8 — court and eſſoĩgned, and pending the ſaid writ ſued out this 


38. 4. H. 6. 13. b. Br. Writ: and the plaintiff ſays nul tiel record in this form, v1z. 


Failcr de Record, 2. 2. 5 | 
MN 23+ 3. the writ ought not to be quaſhed, becauſe he ſays, that there is 


not any ſuch record as the aforeſaid defendant hath above al- 

leged, and this he is ready to verify hewſoever c. as the Gurt 

Sc. ſhall conſider + and becauſe the Fuſtices here «will adviſe 

upon the inſpection and examination of the record by the afore- 

Pier, 387.2. 28. E. 3. ſaid defendant above alleged, day is given to the parties afore= 
125 faid here until Sc. And this precedent was ſhewn by . 
cicrk. So note the entry above, of having the record at the 

„ A ti. day at his peril, is not formal when the record is vouched in 
the ſame court. x 


G2. fer totum.] 
PD * * CO = , 2 
7 Trix. 16. Jac. B. R. [ Cro. Jac. 484.7 In v. Cray accordinvly ad: 
torily, but that the defendant ſhall anſwer over. NES ek 
* TS - # EI" A, © VANS | a f , 
Note, Fus. 6. City. In Car, W 2; on a grant between . Laer Broke and Furne a jury 
N 11 n „em giemg ec, idence to them to find an ofnce after the death of Lord 
*/ 5 - . | ; Þ 4. 7 » —_— Ar 1 © 2 . . 
ro, It antes whether an outlawry which js reverſed can be viven in evidence, 
and found in tc om by the jury or not; and it wis reſolved by three Judges ailifiing 
; 2 eget 2 y L \ J AS 1 0 TY x 1185 
that it mav be tound by the jury that there was ſuch outliwry, and that it was aſter 
wards reverſed, altheng it cannot be pleaded. L 21. Vin. Ab. 383. 


udged not peremp- 
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Hilary Term, 6. Queen Elizabeth. [ 228. a. 1 


Afhton's Caſe. 
ICHARD ASHTON, eſquire, for the fulfilling of Feoffmert by A before 


5 b f the marriage of his ſon 
certain covenants contained in a pair of inden- to the uſe of the intend- 


tures made between him and Sir William Bavenport, knight, „ wife for life, though 
not expreſſed to be for 


concerning a marriage to be had between Richard his ſon her jointure, yet is fo 
and Elizabeth the daughter of Sir William, with whom he within 27. H. 8. c. 10. 
gave ſeven hundred marks, enfeoffed (before the ſaid marriage L*. Vin. Ab. 547. ] 
had and ſolemnized) certain perſons of certain lands to the 4- Co. 2. b. Ow. 33. 
annual value of twenty pounds, to the uſe of the ſaid Elizabeth | 3- Com. Dig. 133. J 
for the term of her life. And after the ſaid marriage was had, 

the ſaid Richard the father died, and then the ſaid Rich 

the ſon died alſo; after whoſe death it is found by office, that 

the ſaid Richard the ſon died ſeiſed in his demeſne as of fee 

of the ſaid lands whereof the ſaid feoffment was made, and 

of other lands holden of the Queen by knight-ſervice as of 

the Duchy of Lancaſter, his heir within age. Firſt, Whether 

the ſaid Elizabeth ought to have dower of the lands of her 

huſband, and alſo to retain the ſaid lands whereof the feoff- 

ment was made to her uſe, becauſe the was not his wife at 1, fl. 266.3. Dy 248.4 
the time of the feoffment made, and becauſe the faid feofi- ETA 

ment * was not made of the lands of the huſband, nor by the L 229. b. ] 
huſband according to the ſtatute of 27. JI. 8. [c. 10. J. And Plowd. 369. Dy. 97. b. 
the opinion of the counſel of the court was, that ſhe ſhall be + a 
barred of dower. (47) Alſo, Whether ſhe fail be dowable 

againſt the Queen of the lands of the faid Richard terhuſband, 

becauſe the ſaid feoffment + is not found in the oc wiich 

is, the title of the Queen. Alſo, Whether contrary to the ſaid 

office, in ſtay of her petition of dower, it may be averred by 

the Queen that ſuch feoffment was made to her for her join + 

ture, when neither the ſaid feoitment, nor any other covenant 


(46) N 


contained in the ſaid indentures of marriage expreſs that the 
faid feoffment ſhould be for, and in reconipence of her join- 
ture. Alſo, Whether the f:1d #1:29hcih, for the obtaining of 
her dower, ſhall be received to aver and prove by commiffion 
in the Court of Wards that the ſaid feoffment was not thought 


Dier, 145. 148. 317. 0 


of for her jointure, but that ſh» inal] be at liberty aſter the 
deceaſe of her huiband to demand her dower, 


+ Tra. 36. Eliz. [cited to another point Cro. Jac. 61g.) S and 15 lens Ca: ſe in 
the Court of Wards, by the two Chief Juſtices, if ſuch matter be emitted in the 67s, 
it ought to be found by meclzr: c mnguirend and that it thai! COM In by avermeni. Lib. Nonna. 

DytR, in the MS. of this caic, thought that the wire hall net by barred: tor it Was 


not done in conſideration of the jointure, nor was it dene of the lands uf the baron, nor by - 
abc baron according to the ftatute 25. II. 8. 


oy 


. 
* 


F 228. b. 1 


Croversyrx. 

Entered Faſt. 6. Eliz. 
Rot. 1373. Bk 
Where the iſſue is mat- 
ter of ſpiritual cogni- 
Zance mixt with a tem- 
poral matter, it ſhall be 
tried by a jury, and not 
by the ordinary, as a- 
voidance of a church by 
reſignation. _ 
If the incumbent be 
promoted to a biſhop- 
rick the king may not 
preſent to the void 
church. 


\ Bend. 140. Moor. 61. 
and Dal. 74. S. C.] 


Novel Entre, 4. Quare 
Impedit, 181. 32. H. 8. 
H. . . 
44. 46. E 3. 25. b. 32. 
. „ . 
N. C. 494. 498. Br. 
Quare Impedit, 47. 5. 
Mar. 159. a. Dr. and 
St. 226. 41. E. 3. 5. b. 
7. H. 4 25. b. 11. H. 4. 
Go. a. 76. 2. Inſt. 3 58. 
4. Inſt. 357. 2. Rol. 
Ab. 343. 2. Cro. 583. 
3. Cro. 527. Br. Pre- 
ſentment, 61. 15. E. 4. 
25. 49%. Aﬀ. 7. 40. 
E. 3. 20. b. 6. E. 3.9. 
9. H. 6. 33. 49. E. 3. 
18. a. 2. R. 3. Iſſue, 
129. 1. H. 6. 2. 11. 
H. 7. 18. Winch. 95. 
1. Sid. 390. Vaughan, 


0 . 
{2. Com. Dig. 14. 3. 
Com. Dig. 171. ] 


Hilary Term, 6. Queen Elizabeth: 


Sir Henry Sidney agoinft the Biſhop of Glouceſter 
and another. 


(48) gu: IMPEDIT was brovght by Sir Henry 


Sidney, Knight, againſt the Biſhop of Gloucefter 
and one Reve, who is one of the chipſains of the Queen, who 


was incumbent of the church of Cleve-biſhop, of the preſen- 


tation of dur lady the Queen, and the next ſucteflor to one 
Parcuff now Biſhop of Norwich, the laſt incumbent of 
Cleve, and the Queen ſuppoſed that the benefice belongs to 
her by her prerogative, + becauſe the benefice was void by 
ceſſion, g. by creation of the incumbent into a Biſhop ; (which 
is not law as I underſtand, which my other companions alſo 
thought,) But the iſſuewas joined in the plea upon the avoid- 
ance by the reſignation of Parcyl?, &. But how this iſſue 
ſhould be tried was doubted ; but at length it was holden 
that it ſnall be tried by the country, and not by the ordinery. 
And fo the genie facias iſſued to the ſheriff of Glouce/ter &c. 
But in 5. Ed. 4. brevi [ 3. b. pl. I. ] it was doubtful upon the 
iſſue of avoidance by deprivation &c. And the reaſon which 
moved the Court to award the werire facias above was, 
becauſe the principal part of the iſſue is upon the avoidance, 
which is notorious to the country, and the reſignation which 
is ſpiritual is only evidence of it. Which fee EH. 2. E. 4. 
fol. 1. where the ſheriff returned that he could not ſerve the 
writ againſt a parſon of a church becauſe he had reſigned 
before the coming of the writ to him. And the like A. 


9. E. 4. fol. 52. [49. a. pl. 7.] See more of this caſe pea, 
fol. [ 233. a. pl. 12.] 


+ Memorandum, That in Eaft. 24. E. 3. cx lib. Mri. Ny, there is vouched a plea for a 
prebend in Exeter in which the lord the king claims te preſent, becauſe a prebendary is 
created Archbiſhop of Dublin. Eaſt. 46. E. 3. Rot. 5. the lord the king recovers and pre- 
ſents. So Trin. 24. E. 3. Rot. 68. prebend of Maſiugton. And Mich. 24. E. 3. Rot. 22. 


the lord the king recovers againſt the biſhop of Lixcolu the ſaid prebend. 


caſe poft. fol. 273. a. 


See for a good 


Trin. 3. Car. B. R. and entered Hi. 22. Jac. Rot. 1164. Evans and K fin, and Athins* 
caſe [Noy. 93. Lat. 233. Palm. 457. J, reſolved by all the Judges, that if a parſon or dean 
in England take a biſhoprick in Ireland, that this makes the firſt church void by ceſſion, 
and in the report ſeveral caſes are put to this effect. 

Mich. 19. Fac. C. B. This caſe was in queſtion, 5s. a grant of the next avoidance to I. S. 
the incumbent is created biſhop, the king preſents by his prerogative, and in this caſe the 
Juſtices were of opinion that the grantee ſhould have the next avoidance aſter by his grant : 
where it was not doubted but that the king ſhall have the preſentation, for note, their reaſon 
for the grantce was, bccauſe this was the act of the law and the prerogative of the king 
which excluded him from the firſt preſentation, and that prejudices no one. [z. Will. 232, 
233. Wood's Int. 37. 2. Bl. Com. 383.4 | 


Faſter 


al 


Por uA inthe argument of Callart and Callart's caie. 


* Faſter Term, 
6. Queen Elizabeth. 


(49) T* tenant of the king in capite by knight-ſervice 

died ſeiſed, his heir being a feme covert, who had 
iſſue by her huſband, and died within ten days after the death 
of her father, no livery ſued ; and this was found by office. 
The huſband ſhall be tenant by the curteſy : and Whether he 
ſhall ſue livery or not was dovbted. But per librum Gylle, 
in the 35th of H. 6. he ſhall ſue livery (a). And the writ of 
it was directed to the Cſcheator, s. that you deliver to him Cc. 


* [ 229. a. ] 


Lands in capite by Ent zht 
ſervice deſcend to a ſeme 
covert, who dies with- 
out ſuing livery, her 
huſband ſhall be tent 
by the curteſy and ſue 
it. 

4 H. 7. 1. b. Dr. and 
St. 84. 1. Mar. 95. a. 
„a 
Livery, 67. 2. H. 7. 
18. b. 8. Co. 172. N. 
B. 258. a. Dy. 235. 


[(a) Tenure by knight ſervice 7z capze, taken away by 12. Car. 
with the fruits and conſequences thereof, is : 


———— —— -  - 


Chibborne's Caſe. 


JN B. R. this Term, in the cafe of Chibborne, it was 

moved for a doubt, whether the uſe or freehold of 
meſſuages in London paſs at this day by bargain and ſale 
made there by parol only without indenture or inrollment 
there made or not, by reaſon of the prov//s contained in the 
ſtatute of inroilments in the 25th of H. 8. jc. 16.5 which 
in the firit words ſeems to exempt all manner 


(50) 


ands, tene- 
ments, and hereditaments in cities, boroughs, and towns cor- 


2. C. 24. | 


Lands o Lind paſs by 
paro! bargain and fale 
without indenture or 
enrolment as hetore 27. 
H. 8. c. 26. by a fri i/'s 
in the j:atute. 


24. E. 3. 64. 4 

Lier, 15. 

Co. Magn. Chart. 675. 
K. 133. 


porate, but the words following, 5. wherein the mavors, 


aldermen, recorders, and 5ther officer or officers have authority 


or have lawfully uſed to inroil any evidences, deeds, or other 
ſeem to declare 
the intent and meaning of the makers of tne ſtatute, that 
the inroliment ſhall be reſ-rved to the cities, boroughs, &c. 


writings within their pretindt or limits Cc. 


in ſuch manner and fort 4* 14S uſual before, therefore q7:-re 


well thereof: for the ci; ene of Lenden take and wie the 
ſtatute above, otherwiſe, 5s. tuat the Vargain at this day and 
always ſince the ſtatute hath been taken good there by parol 
only &c. And according to this a verdict was Siven this 


Term at Guildhall; 


and notwithſt tanding that the Ch, ef 


(50) Whether an uſe way be railcd bv paro! out, Aſfeme 


[ Poph. 42. 


2 Fib 382. 
. 
3 81. d. 


1 6. Rot, 36. cited by 
Cro. Kl. 344. 


NIoor. 


687.] Hil. 35. Els. Roc. 355. J. R. where ma ny were of 0; ien ing the judgment of 


PorHAM that an ule ſhail not ariſe without dee. Sub. bees, 5 2— 
483. But now ſee 2g. Car: 2. c. 3. 9 7. and g. 1.5 


59. 87 Sep. Leuch. 


- a 


1 , 
F UJTICE 


| $f 22g. b.] Eaſter Term, 6. Queen Elizabeth. 


| Juſtice à Six R. CaTLYN exhorted the Jury to give 2 
ſpecial verdict, and the counſel of the parties agreed thereto, 
yet they gave a flat verdict upon the diſſeiſin in the point. 
But in Mich. Term next, the opinion of the Juſtices of both 


. Com. Dig. 540. exempt from the act. 


Trinity Term, 
6. Queen Elizabeth. 


To 23 on 7 dond (51) THE condition of a bond was thus; that & where 
40 ratiſy and confirm an cc . . : | 
orgy the obligees (being the huſband and wife) have 
chat defendant did ratify © an eſtate for term of their lives of and in certain lands and 


«nd confirm, unleſs he . f | 
alle Sow it 860 by by « tenements in D. by the demite and grant of A. B. and his 


deed, te wife, as it appcareth by an indenture thereof made bearing 

ce ſuch a date &c. if the above bounden obligor and his heirs 

« do ratify, confirm, and allow the ſaid demiſe and grant at 
8 of % cc all times hercafter, and permit and ſuffer the faid obligees 

« and every of them to enjoy the premiſes according to the 
& ſaid indenture, without let or diſturbance of the obligor 
ce or his heirs; and alſo if the ſaid obligor and his heirs do 
tc make ſuch further aſſurance in the law as the obligees ſhall 
« deviſe &c. that then &c.” The obligor pleaded “ that he 
dc at all times after the making of the writing hitherto hath 
& ratified, confirmed, and allowed the aforcſaid demiſe and 
« grant, to wit, at D.“ and picaded further, “ that he had 
« permitted and ſuffered the obligees during the life of the 
te huſband, and fince his deccaſe the wife to enjoy &c. and 
& beſides that the obligees have not deviſed any further 
& aſſurance in law in and for the confirming the premiſes 


& H. 6.5. b. | Js 

C &c.” and upon this the plaintiff demurred. And note 
To. E. 4. 1. 2. that the wife, who was one of the obligces, was married to 
pier, 174. another, who were the plaintiffs in this action of debt. And 


by the better opinion the plea is not good, but he ought to 
have pleaded a coniirination in deed by writing; and there- 
fore afterwards the party confeſſed the action, the demurrer 
in law being relinquiſhed in 44c2aghnas next. 


(52) A 


[Laws of London, 53. Benches was, that the lands in cities &c. are at common law 


* (52) 
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Trinity Term, 6. Queen Elizabeth. 


MAN ſeiſed of four acres of land holden in 
ſocage, had a charter concerning all the faid four 
acres, and by his laſt will in writing he deviſed three of the 
ſaid acres to his youngeſt ſon and his heirs in fee, and 
the fourth acre he deviſed to his wife for the term of her 
life, remainder over to a ſtranger in fee, and died; and the 
wife got the charter by finding it, and entered into the acre 
deviſed to her, and the ſon entered into the three acres 
deviſcd to him: and againſt him the wife brought a writ cf 
dower, and made her demand of the third part of the three 
acres: and the tenant pleaded the detinue of the charter in 
bar, and that if ſhe will deliver it, he is, and at all times has 
been, ready to render dower. And ſhe ſhewed the caſe as 
above by way of replication, and to this a demurrer. And 
it ſeems that the plea above does not lic in the mouth of any 
one except the heir of the tufband, nor for any land but for 
land deſcended, and not purchaſed, nor for the heir although 


* (52) 


he be vouched, Where he comes in as tenant by receipt upon 
default of tenant for term of life, if he be not tenant of the 
land; for he cannot ſay that he has been always ready to 
render 'dower if &c. And it does not lie in the mouth of 
the guardian in chivalry, for he cannot have a writ for the 
detinue cf the charters of the heir &c. 

(53) Alto the plea is not a bar fur more land than the 
charters concern, by 22. JI. 6. [ 42. b. pl. 21.] where it is 
ſaid by NewTON, that the cauſe in law of ſuch bar is, 
becauſe it may be that the charters upon being ſeen may 
make matter to bar the dower demanded; but of other laad 
which the charters do not concern, the demandant is dow- 
able, and the tenant ſhall plead another bar. Alſo the cer- 
tainty ought to be alleged in ſuch caſe, unleſs they are in a 
box, cheſt, and bag, ſealed or locked & c. And note that the 
defendant in the dower above is not named heir by the 
demandant, nor does he enable himſelf to have the plea as 
heir, and then the Court is indifferent to judge whether he is 
heir or not: 
quare impedit Clerk, the Court takes him as a diſturber, and 
not incumbent, if he does not enable himſelf as incumbent, 
or parſon imparſonee. (54) And note, a default was found 
in the concluſion of the plea of the tenant, s. becauſe he 
ſays that he is yet ready to render dower, and does not rely 

U u 


again 


as it one who is incumbent be named in the 


[ 230. a.] 


Eaſt. 4. Eliz. Rot. 917. 
To a wr.t of dowernone 
may plead detinue of 
charters, but the ten nt 
in poſſeſſion by deſcent 
as heir to the huſband. 
Nor is the plea good for 
more land than the char - 
ters concern: and they 
ſhould be ſhewn in cer- 


tain unleſs ſealed up, or 
in 2 box. 


Co. Lit. 39. 
8. Ll. 248. a. 


Co. 44. a. 
B. N.C. 42, 


14 H. 4. 33. 6. Co. 75. 
$1: 2. . 4-E:4- 5. 
Dier, 37. 7.E. 3. Dower, 
101. Perk. 71. 360. 9. 
S., 18. 4 36. H. 6.7. 
22. H. 6. 36. . 4. . 7. 
6. a. 4. H. 6. . 6. 
E. 3. Dower, 57. Perk. 
358. 4 H. 7. 10. . 
8. 10, 17. K. 3. $5 90. 
58. N. B. 9. 22. H. 6. 
42. b. Voucher, 93. 
7. E. 2. Dower, 150. 
10. E. 3. 49. Dower, 
122. 3. Co. 38. a. 33. 
H. 6. 61. Plow. 70. b. 
ns. 
H. 6. 10. b. 18. H. 8. 
1. 4. 1. E. g. 13. 9.00. 
$210. r & 4 
Plowd. 8 öl. a. 


D 2. Bac. Ab. 143, 144. 
Bul. Ni. Pr. 117, 118.J 


[Mo. 81. Com. Dig. 
Tit. Pleader (3. I. 9.).] 


[ 230. a.] Trinity Term, 6. Queen Elizabeth, 


22. H. 6. 16. o.H. & again won the condition, & if the demandant will deliver Chelle, 
35. Repleader, 39. Di- 5 8 4 88 in the bock ä 
er, 140. b. 184. 272. the charters, according to the ancient preceucyt in tne DOC fee, to 
Plow. 138. of entries; fo the dower is confeſſed; but the printed book and h 
- 
[| Trin. 30. H. 6. Rot. has not this relying again, [/ib. Intr.] fol. 109. And at render 
| 7 _ * 5 length, 3. on the laſt day of this Herm, judgment was given Feaſt « 
'Y „Ent. 231. a. | 
: for the demandant. for thi 
1 | extinc 
* 4 Wen "oY better 
reſerve 
* aal 
22 . . 7 4 0 
[ 230. b.] Wright's Caſe 4 
The judgment in trea- (55) EMORANDUN, that it was agreed among the was nc 


fon for clipping the coin 10 ＋ 1 ; 
3 by Judges this T erm, chat the judgment in treaſon tinues. 
hanged only. for clipping the coin of England is no other but to be drawn 


Br. 'Treaſon, 91. Pult. 


424. Stamf, 182. 3. Inſt. and hanged: and fo judgment was given in London by 


17. JusTICE SOUTHCOTE in this Term againit Fright and 
£5 Hawk. P. C. 630, a - | (58) . 
631.] others. 5 ; 
3 — — cuſtod. 
| writ ot 
Alford againſt Fgusfeld. ad ſat 
oh eee a bit (56) NOTE, by the opinion of the Juſtices of the Bench, was CC 
ac Rnowiliedging the pur- * | . 
chats of — * his that it a purveyor, factor, or ſervant, make a con- a writ 
mattcr's uſe, and bind tract for his ſovereign or maſter, for fat beaſts, for a certain Term. 


himſclf to pay, but do : : 
not ſcal the bill, debt ſum of morſey, and make a bill of receipt for the beaſts to of attc 


_ X — the uſe and behoof of the ſovereign or maſter, and beſides, by opinio1 
8. E. 4. 11. Dr. and the fame bill bind himſelf to payment at a day certain, but reverſe 
5 77 2 bs _ do not ſeal the bill, this is not ſuch a contract as ſhall charge that th 
Adminiſtr*. 13. Con- the purveyor or ſervant by writ of debt counting upon a of atto! 
wow os 8 buying, but an action on the caſe will ſerve on this occaſion and the 
Plow. 11. 2. Ro. Rep. upon an ajſumpſit. And this between Alford and Eglisfield, 

17 3 Ke 5 _ See of the undertaking of the maſter tor the debt of the Sce o 
z. Vern. 146. Feb. ſervant &c. Eaft. 10. Eliz. ſol. [272. pl. 31. poe.] And of ay 
237- 2: Ste 955 1 the undertaking to warrant a term of years, M. 15. fol. 328. entered 


Term Rep. 172. 674. 

ꝙ Goodbaylie's caſe, Mich. 6. Tac. B. R. If a ſervant by expreſ words do not bind him- 
ſelf to payment, if it come to the uſe of his maſter he is not chargrable at all; and the 
ſervant ought to plead that it came to the ulc vi 1125 mater. 


nw ______ 
— — — — — Ul — 


The lord by chivalry re- (57) TJ HE lord by knighit-ſervice by a decd bearing date 
ITN RE ES the 35. H. 3. s. the ſon of King hn (note of a 
ccring a hawk, this new : S ; ; 
reſervation is void; and date given to a deed at that day), gave, granted, releaſed, and 


ae by teu conti, confirmed, to the tenant and his halrs, his ſervice in fee of 
helle, 


Trinity Term, 6. Queen Elizabeth. 


Chelle, which he held of him by the ſervice of one knight's 
fee, to have and to hold to him and his heirs, of the ſaid lord 
and his heirs, ſreely, quietly, and in inheritance for ever, 
rendering thereof yearly to him and his heirs one hawk at the 
Feaſt of St. Peter ad vincula, with a warranty of the ſervice, 
for the ſervice aforeſaid. Whether the entire tenure be 
extinct by this deed or not, guære. And it ſeems by the 


better opinion that it ſhall not, but that ſocage tenure is b 


reſerved, and no other ſervice ſhall be done except fealty : 
and the new reſervation of the hawk is void, becauſe the land 
was not given by the deed, and the eſtate of the tenant con- 
tinues. 


| 1 


(58) JN B. R. the Archbiſhop of C. recovered in an action 

of debt by bill of Middleſex againſt one in the 
cuſtody of the marſhall by confeſſion of the action, and a 
writ of execution was awarded upon it. 
ad ſatisfaciendum it was returned cepi corpus, wherefore he 
was committed to the Mar ſbalſca in execution, and brought 
a writ of error in B. R. and all this was * done in this 
Term. And the error was in this, that there was no warrant 
of attorney for the plaintiff entered, and therefore by the 
opinion of the Juſtices of both Benches, the judgment was 
reverſed, although it was ſtrenuouſly prayed for the plaintiff 
that the Juſtices would ſuffer the plaintiff to enter a warrant 
cf attorney, becauſe all was done in one and the ſame Term, 
and the record reſts yet in their breaſts &c. 


And upon a cp, 


Sce otherwiſe in C. B. ante, 228. pro defendente. 


L 240. b. 


Chud's caſe in the court 
of wards in the county 
of Suffolk. Date of the 
deed in the time of H. 7. 


Perk. 361. 126. b. 653. 
Co. Lit. 305. b. 9. Co. 
8. 142, Br. Reſervat'. 
4. 8, 9. E. 3. 66. 11. 
31. 36. 39. Aſſ. 30. 3. 
3. 26. Aff 7. Lit. 3 50. 
539. Dy. 52. Litt. 122. 

7. E. 4. 25. a. 9. 
H. 6. 9. a. Mo. 631. 


[4- Bac. Ab. 340.1 


Judgment reverſed ſor 
want of plaintiff's war- 
rant of attorney, though 
the writ of error and 
judgment were both in 
the ſame Term. 


*f 221. 2:1 
F. N. N. . Diets 
195. b. 1. Rol. Abr. 
290. 38. E. 3. Judg- 
ment, 73. 1. Rol. Rep. 
308. Dier, 162. 108. 
262.5: 1. H. 7. 13. 
20. El. 363. a. 16. EL 
n e. :$ $: 
4. N. 3. 3; * 3. C0. 19% 
a. 13. H. 4. Error, oi. 
1. Rol. Abr. 250. (I) 5. 


[See ante, 225. a. pl. 34. 
Dougl. 115. 


If plaintiff in his writ of error dees not 


proſecute his writ the Term tiiat the record is removed, or if the record be not removed on 
the ſame day that is limited by the writ cf error, then a warrant of attorney ought to be 


entered by the Court, and the judgment ſnajl not be defeated. 


Uu2 


1. .] 
Michaelmas Term, 
6. and 7. Queen Elizabeth, 


Beaupre againſt Leedes and Others. 


A grant of the next a- ( I ) THE Abbot of Ramſey, with the aſſent of his convent, 


voidance between the . „„: . 
Re of Ao late patrons of Upwall in the county of Norfolk, in 


and the furrcndering of Auguſt, in the 31ſt year of H. 8. and 9. 1 539, which 


the abbey in conſe- E: 
quence of it, is void, for Was after the ſtatute of the aſſurances of the abbeys &c. made 


the ſaving in the act in the ſame 31ſt year of H. 8. [c. 13. ] and before the diſſo- 
does not extend to fu- ; a ; , . 
ture titles. lution of the ſaid monaſtery, which was in November, in the 


[Benl. 139. S. C.] ſame year granted the next ad vowſon of the ſaid church to 
n 3 Montague, Knight, late Chief Fuſlice of the 


P. 5. Eliz. Bendl. pl. : 

6. - 2. & 4% 4 . ©2mmon pleas, who granted it over, and at laſt it was con- 

55. b. veyed to one Leedes, againſt whom Beatprꝰ the patentee of 

5 4 7. * 434. the fee- ſimple of the ſaid advowſon, granted by E. 6., brought 
ier, 252. Plow. 207. a B . 

4 Ss 0. 47. a. 2. fre imped:it both againſt the Biſhop and incumbent; and by 


Co. 49. 27. H.5. Pro. pleading to rejoinder the caſe above appeared; and in the 
52. Plow. 563. b. IN : . : : 
rejoinder the faving in the ſaid ſtatute is pleaded with this 
averment, that the ſaid Leedes is not, nor was, nor can be 
underſtood to be, any fuch perſon as by or in the act afore- 
ſaid is excepted: for the exception in the ſaving is of thoſe 
ww9 pretend to be founders or donors of the abbeys, or their 


heirs Sc. And whether the faid grant ſhall be avoided by 


reaſon cf the ſaid {tatute, the words of which are that the 


abbeys and their lands &c. ſhall be deemed &c. in the flate 


and condition as they now be Se. (2) And by the opinion 
of all the Juitices, the grant was holden void to bind the 
Ning; and aithough there had been no ſaving, yet for tithes 
and intereſts then in , and preſent at the making of the 
att. th y are faved by the firſt words, “ fate and condition,” 
and the faving cannot be intended for future titles. And 


«f:erwards a writ of error Was brought by the defendant after 


” 1 « . . 1 * . 7 R a * So 4 . * E E . 
10 - 8 2 P. att R e. Mmeut Fre) FCCOVERN for, 17 / Eat. and co 2:l1510N, why h arc rne 


® „„ *. _ _ „ i & v „ e W 7 ESO, | * * N y a 
word; of tac itatme., 9% fecion tue z tn day vi Aral, an. 31. H. $. So that the abbat 
ann N. ae V2) + Tant after, or t niere WAS HE TAE abbot, and dne tenancy veichcared 

- 3 "Bs Ry „ 17 1 * g Ez R £ % % 1 1 3 * W 4 3 A * 1 f 
akter this dav, the kr man gart. Su land purchaſed by à villein of the 2bbot, the abbot 


oy tne abbo: after the ſtatute the king ſhall no! 
1. „ #14 0 ” "Y f * re Fif ET 4 Ly * 411 4 - 1 4 oo 16 4 1 (h I1 } Je J. . } P 
SSSYE dc E » bs ddr owl AE eo ho tk 9.11 en 3 7 * Wo i Co 4 4 chat IC 4 1dave * Action tn the 
dare. 18. J.. 6. [r. b. pl. 3.) a re-:ammons in formedon, the words are“ ue fume five 
« hat er then bert, and the fate do adwy alone cecleiarum . . 


ſuch attion as Ac, And the ſald tavicg does not aid him, for this has relation to grants 
made at the time of the aft. Bendl. fol. 139. c. 192. [I. Term Rep. 669. Plow. 79.1] 


a judgment 


® >. : ” » 4 % ,1 , 2 a : * p 
enters aftcr the fat ry, Hur and A Urc:ealcti 
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Michaelmas Term, 6. and 7. Queen Elizabeth. 


judgment, and no error was aſſigned in the ſaid point ad- 
judged, but in other trifles. And after a long continuance 
of Terms, the writ * of error was diſcontinued. A like 
matter as above was entered Mich. 16. of the preſent Queen, 
between 4 Banks and the Biſhop of Gloucęſter, and Jones, 
for the church of Wormington in the county of Gloucęſter, 
and judgment as above: but JEFFREY, Serjeant, and 
Movunson, Fuflice, heſ tated for leaſes future after the act, 
if the ancient rent be reſexved. Quære bene. See poſten, 
A. 16. of the preſent queen, fol. . the ſame caſe. 


Sir John Barkley againſt Phillips. 


(3) IN a writ of partition by John Barkley, Knight, againſt 

T. Phillips, the jury were of the viſne of Stoke Denis, 
and at niſi prius the defendant challenged the firſt juror, s. 
Sir James Fitzjames, Knight, for the hundred; but the 
defendant, being aſked in court, in what hundred Stoke was, 
anſwered that he would not ſhew this, for it belonged to the 
plaintiff to ſhew it. But the Juſtices over-ruled this againſt 
the defendant, and then the defendant ſaid, that it was a 
liberty of itſelf, and out of any hundred, fo it had no hundred- 
ors ſufficient in the panels &c. and this challenge alſo the 
Juſtices diſallowed : and then he ſaid that Stoke D. was a 
hundred by itſelf, within which there were no ſufficient hun- 
dredors; to which the plaintiff ſaid, that it was not an hun- 
dred by itſelf, but was within the hundred of Tintrel: which 
iſſue was tried againſt the defendant immediately by. two 
triors; upon which they proceeded to take the inqueſt, which 
was found againſt the defendant. But upon this matter, the 
defendant prayed that the Juſtices would ſeal a bill to aſſign 
theſe matters for error, and this was granted before the taking 
of the inqueſt. And afterwards judgment was given for the 
plaintiff and execution accordingly next Term, 


Sir Edward Walgrave's Caſe. 
QUESTION was aſked by SAUNDERS, Chief Ba- 


ron of the Exchequer, for the widow and executors 
of Sir Edward IValgrave, Knight, s. whether they ſhall be 
Uu 3 


(4) A 


charged 


[ 251. b. J 


Plow. 207. a. 


He that challenges for 
the hundred muſt ſhew 
in what hundred the 
place is, and not drive 
the other party to ſhew 
it, 


14. H. 7. 2. 


See Inſt. 157. a. Fer 
all challenges to the hun- 
dred, where it is ſaid 
that in all pleas there 
ought to be of the hun. 
dred where the cauſe of 
action is : but in per- 
ſonal actions it is now 
ſufficient if there be 
two, by ſtat. 27. El. c. 6, 


See note (h) to fol. 25. 
a. pl. 156. arte. | 


Dier, 266. 
Br. Challenge, 11. 


9. Co. 13, 


Within the ſix weeks 
aſter conviction on 1 EL 
g. 2. defendant died, 
Whether bis executor 
ſhall be charged with tie 
forfeiture, ſince by 8 12. 


D 231. b. Michaelmas, Term, 6. and 7. Queen Elizabeth. 


he might have elected char 
to ſuſter impriſonment 
in lieu thercef. 

Ante, fol. 203. pl. 72. 


ged in the exchequer, for the forfeiture of one hundred 
marks, for the hearing of maſs, eſtreated thither out of B. R. 


LN upon the ſaid Sir Edward, inaſmuch as the ſaid Sir Edward 


159. 79. El. 358. 8. died within the weeks &c. ſo that now by the act of God 
EL $54. $5: H. 5. 3. | 


. his body cannot ſuſtain impriſonment of ſix months in lieu of 


260 b. 3c. H. C. 24. the forfeiture which he had election to ſuffer. And this 
8 Hawk. FL C. 14. ] | 


Ot digjur.ve Condi. Queſtion depends upon the words of the ſtatute of the firſt of 


tions ſee 1. Bac. Ab. the preſent ueen | Cap. 2. J. 
4322 433- Dougl. 16. FOO : ] 


Note, that the impriſonment for fix months was in lieu of forfeiture, which he had the 


election of, which is now taken away by the act of God; ſo it ſeems that the forfeiture 
remains. | 


— 
— Yx_ 


— ———— OA U — — — 
[ 232. a.] | 
If the ordinary has no- 

tice ot an action brought & ( 5 ) 


„ F an ordinary have goods of one who died inteſtate 
teſtate's bond, he mutt 


kde in his hands by ſequeſtration to the value of twenty 
not diſpoſe of goods in F . 

m pounds, and an action of debt for twenty pounds is brought 
ſerves aſſets to ſatisfy againſt him as ordinary upon a bond made by the inteſtate, 
that allo. : a a n . 
3H. 4. 23. Br, rent the ordinary having notice of this, ſhall not diſpoſe of it, or 
272. 24. H. 8. B N. C. adminiſter any part of the ſaid goods to other creditors at his 


2423.D:er,28.80.a. Plow. 


279. 4.20. H. 5. 32. a. 9. E. Pleaſure, but is bound to ſatisfy the debt firſt for which the 


4.11 12. Dr. & Stu. 77. : . . net . Io 
. action is brought againſt him: and this by the opinion of the 


4.21.5. H. 5. 27. 11 H. 7. JUSTICES in this Serjeant's Inn. And this queſtion was moved 
12. 20. H. 7. 5. 41. E. 3. hp. e | | 
8 FA 5 = E - by the Biſhop of London. | 
Execut.* 39. 1. Ro. Abr. 

26. Dr. & Stu. 77. 

Went. Exor. Supplem. 


37. 1.Term Rep. 690. | 


So it was adjudged Hi.. 36. Eliz. C. B. But Eaft. 25. & 30. Elix. this difference was taken; 
where before the return of the firſt writ the executor confeſſes the party's action, there is 
no remedy: Secus, if the confeſſion be after the return of the firſt, 9. E. 4.[ 14. b. Pl.10. |15s 


pO Ny 
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— 
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Where there is ne and 


7 7 7 | 
ranſom, the ranſommuſt Sir Edu ard N Orton 5 Caſe. 
be at leaſt treble the fine. 


+ rw (6) IN OTE, when one is to make fine and ranſom, the 


Co. Lit. 127. ranſom ſhall be treble the fine at leaſt : and this by 
See 23. I. 8. c.3.84. 7. ini 8 JP. . . 
1 8 +1 : the opinion of all the JUSTICES in attaint in E/ex againſt Sir 


Bl. Com. 380. Eaicard Norton knight, in which the plaintiff was nonſuited. 


The 


Mic 
The 
6937 


by Loi 
time o 
ig wil. 
omitte 
leaſes, 
of H. 
were 
ration 
altho 
of let 
whic 
the te 
vice. 
miſea 
trary 
if the 
the x 
mad 


a ele Term, 6. and 7. Qucen Elizabeth. 


The Caſe of Leaſes of the Duchy of Lancaſter. 


(7) rund. That in this Term the queſtion 

in the Duchy Court for leaſes in reverſton granted 
by Lord Paget Chancellor of the Duchy of Lancaſter in the 
time of Edward 6. in which the uſual proviſo of, if any one 
is willing to give more, without fraud, or bad faith, Sc. was 
omitted and left out. And for this, it was ſuppoſed that the 
leaſes, by the ordinances of the Court made in the 20th year 
of H. 6. ſhould be void. It was reſolved by the Juſtices who 
were appointed for the diſcuſſion of it upon great conſide- 
ration: 3. That the leaſes were ſufficient and good enough, 
although they were excepted out of the acts of confirmation 
of letters patent in the 1ſt year of Ed. 6. [c. 8.] & 7. [c. 3. 
which left them in the ſame ſtate as they were in beſore, for 
the tenor of the leaſes was, that the lord the king with the ad- 
vice and aſſent of the council of the Duchy of Lancaſter de- 
miſed and granted Sc. although the truth was to the con- 
trary, and by the ordinances this is one of the exceptions, s, 
if the leaſes are made by the council of the Duchy, although 
the proviſo be wanting, the leaſe ſhall be good. But of leaſes 
made in the Nuchy-chamber at He/tminiſter of the lands and 
poſſeſſions newly annexed to the Duchy, lying and being 
within the county palatine of Lancaſter, and ſcaled with the 
ſeal of the Duchy-chamber at /7e/tmnſter, where by the 
words of the ſtatute of 37. H. 8. c. 4. [c. 16. 27. H. 8. c. 11. 
§. 6.] ſuch lands and poſleſſions ought to paſs under the ſcal 
of the county palatine, and not by any other ſcal, or other- 
wiſe, it ſeems by the opinion, that they are void by the in- 
tendment of the ſtatute, although they are not ſo fully ex- 
preſled in the ſtatute. (8) And this is more clear than the 
caſe which was in the Court of Augmentations“ in the time 
of Hil. 8. E. 6. in debate, for an office of the fame court 
which was granted by the king under the great ſeal of 


1. 
* 
8 *« 


-14nd tr term of life, where by the act for the erection of 


tue: court 27. V. S. [c.27.] the words are, that all grants of 


real di only, or for years, off the H grons within the ſurvey 
of it Hall paſs under the ſeal of that court without other nega- 


tive words &c. And gquzre whether the lands of colleges, 
free chapels, and chauntries within the Duchy dy a pioviio 
chauntriès in the 


Iſt year of Ed. C. [c. 14. ] may be leaſed by the chancellor 
| vu 


in the act of the difiolution of colleges an ! 


and 


[ 232.4. ] 


Leaſes in reverſion by 
the Chancellor of the 
Duchy of Lancaſter 
without the uſual pro- 
viſo “ ſi quis flus dare 
© volucrit,”” are void by 
the ordinances of that 
Court: but where in ſuch 
a leaſe was ſaid, ** tbe 
« King with the aſſent cf 
«© the Council of the Duchy 
« leaſcd,”> {although 
ſaiſe) it is gcod, for 
leaſes granted by the 
Council are excepted by 
thoſe ordinances. 


4. Inſt. 209. 

Plow. 212. b. 122. 

27. H. 8. cap. 11. 

Raſt. Clerks ot the Sig- 
net, 1. 


Plow. 223. a. 


4. Com. Dig. 394-] 


Mo. 246. 245. 
22. H. 7. Co. 90. 
Plow, 218. 11. H 4.86, 


Ante, 50. a. 
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33. H. 8. 51.4, 
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4. Co. 168. and council of the court without privy ſeal or other warrant, 
and if tor more yezrs than 21, and alſo in reverſion, for the 
words of the act F. 35.] are, that they ſhall be within the 


ſurvey and order of the Court of the Duchy in ſuch manner and 
form as other the premiſes be aſſigned or appointed by this att to 


be in the jurvey and order of the Court of the Augmentations 
and revenues Ac. which premiſes by the ſaid act [| ſect. 23 
ſhall and may be granted and l:tten to farm by the Chancellor, 
officers, and min:flers of the ſaid Court in ſuch manner and form 
as ether lands &c. appointed to the ſaid Court of Augmentaticns 


Dier, 357. Wc. are to be granted or letten: and by the letters patent of 


erection of this Court of Augmentations and revenues, the 
Chancellor and officers are reſtrained from making leaſes be- 
yond 21 years, and alſo of reverſions &c. Wherefore &c. 


Harriſon againſt Worley. 


: A 
Tf an infant bind him- (9) UDITA 2uerela is brought this Term in the Chan- 
ſelf in a ſtatute ſtaple, 


hs ad die bed cery by Harr:iſ-n againſt Worley to avoid a recog- 


quereld during his non- nizance in the nature of a ſtatute ſtaple made by him whilſt 
2225 e within age. And now he is of the age of 23 years. And 


age 80. 12 whether it lies for him or not, was much doubted: and not- 
O. . » os 0 a 5-4 . > 

9 94 withſtanding the opinion of FITZHERBERT in his Natura 
1. Keb. 891. 8. H. 6. 30 b Brevium | fol. 238. K.] in the declaration of auditd quercla, 
Dy. 2.49. b. 2. R. 3. 20. a. 


15. E. 4. 12. b. 12. I. 7. it was holden by ſeveral that it does not lie, but that he ought 
Cro. 10. 17. E. 3.76. Re- 


Siſter 199. 20. E. 3. Au- 
dita Querela, 26, 27. 9. 
29. F. 3. 39, 3. K 29. 
Ine 
30. b. 43. Infant 6. 


to have brought it within age, ſo that by inſpection of the 
Court his age might be tried. And of this ſee T. 13. E. 3. 
.& H. 8. E. 3. 8. & 20. E. 3. which is vouched in the 


note in aud gacreld in the printed Regiſter [ 149: a.] and 


3.EL 201. a. [which ſee 


and Co. Lit. 380. b. 2. fol. 150. where the form of a writ brought by an infant ap- 


Fac. Ab. 193. 3. Kc. nears, “ that if it may appear to the Juſtices that he at the 
Ab. 141, 142. } ; 


time of the recognizance being made was, and yet is within 


(9g) Ea,H. 4. Jac. B. R. 9 Hil. 2. Jat. B. R. Rat. 1040. Randall 1. Halle, [ Noy. 16. 
Jenk. 322. Cro. Jec. 59. & Yclv.8S.} Rui an iniant acknowleity.d a Cecognirance of 
ſtatute ſtaple to Hulle, and kan age brought aud: qi: ele in C. B. and there | oy inſpection 
Was adjudged within age, and a [Core fotc! tas WS abs arded again wu ale, and the i! 1 re- 
turned a bil, and upon judgment that the recognizance Mould be annulle d, Huli brought 
error in B. KR. becauſe Jus gmaat was given before two u, %s returned, and 3 uſe a ſcire 
facias was awarded, w! dere it ou; Zht to have been a vir factas: and pending the error, 
Randall came to 1 age: and afterwards for the errors judgment was reverſed; and now 
he brought aud!:4 gurreiz, and prayed to have advantage ot the firit inſpection; ; and to this 
it was demurred: and by all tne Court, he cannot now have an a«udtd qrerela, for now the 
Juttices ought to judge by their own lnipection, yer no judgment was given or entered. 

S Cc. Litt, 231. 399. 


CC 
age, 


(10) 


certain 


afore! 
the te 
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« age, then having heard the complaint &c.“ So he ought 
to be within age at the time of the writ brought. Yet A. 
6. E. 3. [ 39. a. pl. 14. &] in fol. 280. in the year lately printed, 
it ſeems otherwiſe for the preſent time. But Zaft. 7. of 
Queen Eliz. it was ruled by the opinion of all the Court, 
that the writ above does not lie, and this in the Bench. 


* Ap-rice againſt Rogers. 


N replevin by Av-rice againſt Rogers, he made co- 
nuſance as bailiff to Sir Walter Denzs knight, for 
certain rent of grain, ſuppoſing that the late prior of Bath in 
the county aforeſaid, and his convent, by their deed indented 
at Bath demiſed the ſite, and all the demeſnes of the manor 
of M. in the ſame county to the ſaid plaintiff for term of life 
rendering the ſaid rent of corn; and that afterwards the re- 
verſion of the ſaid ſite and demeſnes and the reſidue of the 
manor came to the King by the diſſolution of the ſaid priory. 
And afterwards the King by his letters patent of the Court, 
and Scal of Augmentations demiſed and granted the manor 
aforeſaid with the appurtenances to the ſaid Sir W. D. for 
the term of 21 years, wherefore he as bailiff to Sir W. made 
conuſance for the rent of corn in arrear. And the plaintiff 
prayed oyer of the letters patent of the leaſe, and had it: in 
which it appearcd that all rents, ſervices, profits, and heredi- 
taments of the ſaid manor were by expreſs words leaſed, but 
no expreſs mention of any reverſion was made or any recital 
of the leaſe of the ſite and demeſnes aforcſaid, but a rent of 
ſeventy-four pounds was reſerved to the King upon the leaſe 


(10) 1 


a : 
of the manor &c. of which there is not a word in the conu- 


(10) In rhe report at large—by Ws Tro, BrRowNE, and DYER, the abbot alone may 
make livery, for only the afſent of the convent is required, which is pr ved by the indenture. 
And by DVR and WESTON, the abbot alone may make livery within view. 
-ontra, for he ought ro make hvery according to the deed, s. on the land, and an attorney 
cannot make livery within view; to which WkEs Tro agreed: [Co. Lit. 48. b. 36. K. 
5 But by Dy fand Wis- 
r , although livery be made within view, yet the leaſe (hall be picaded to be made where 
the land is, for it is no livery nor leaſe until the leſſee hath entered, 
entry the leaſe is void: and becauſe he demilcd ar Bath it n not good; but by Browne, 
if he had pleaded vy indenture made at Bath they demiſcd, this would have been good by in- 


1. Wood's Conv. 50. 2. Black. Com. 3146. ] 


2. Bac. Ab. 484 


[ 232. b. ] 


91438. . 


SOMERSET. 


A prior and convent 
made a leaſe of the ſite 
ard all the demeſncs of 4 
manor for life, rendering 
rent. The king after 
the diſſolution made a 
leaſe of the manor for 
years pcr nomen manerii, 
the rent and reverſion 
of the derneſnes paſs, 
Plead.ng that the prior 
and convent of B. de- 
miſed at B. the manor 
of F tor life is bad, for 
neither attorney nor a 
corporation can make 
livery by the view, 
{ Benl. 24. | 

[An. Bend. 16.] 
12. H. 7. Cro. 18. 
B. N. C. 350. 


3-H. 7. 16. a. 26. Aſſ. 6. c. 
55. Co. 4. 35. b. 46. 
Co. 45. a. 


BRKowNe 


and if he die bclore 


tent. By CARus and DYER if it had been pleaded, that tbe abbot and convent at Ii. demiſcd 
it would not be good, for being out of the houſe of their foundation, they are not a convent, 
nor can be aſſemblcd ſo as to be a chapter, but this ought to be pleaded generally without 
putting any place, as all eſtates of freehold are to be pleaded, 


ſance 
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Perk. 14. b. ſance aforeſaid. And to this the plaintiff demurred in law, 
[r5. Vin. Ab. 228. 2. Whether the rent of grain, or the reverſion of the ſite and 
_ 121 Shep. demeſnes paſſed from the king by the name of the ra on!y, 
1 (11) And by the better opinion the reverſion paſſed by the 
the word manor all eſ- name of the manor &c. But there was 2 default in the plea, 
2 Fl.. ra age k. 3. * becauſe the demiſe for term of life of the ſite of the manor 
50. a. Roll. Contin. 344. of V. was alleged to be made at Bath, which could not be 
” 3 note by livery in deed, or in law, s. by the view of the abbot and 
| convent, although VV. be within view of Bath; it would be 
v4 2 25 2 5 otherwiſe of a leaſe for years. But CAR s held ſtrongly that 
H. 6. 27. Dicr, 142. A at Bath ſhould be expounded kindly and favourably, s. that 
| the indenture of leaſe, and the aſſent of the convent, were at 

Bath &c. But according to the opinion of BROWNE and 

Dyer the ſenſe of the ſentence cannot be ſo taken, where- 


fore the plaintiff had judgment to recover. 


— — ——— — — — 


f Entered Eaft. 6. El. Parkchuſt's Caſe. 
et. 979. 


The archbiſhop of Can- (12) O H N Parkchuſt now biſhop of Norwich was 


rb diſpen- . 
eee parſon of C. in the county of Glouceſter, and before 


ſtanding he ſhould be he was created biſhop he obtained a diſpenſation of the arch- 


created bi ſn to hold x : 

25 ee i years, biſhop of C. metropolitan of England in the time of the now 
this is good without in- Queen to retain the ſaid benefice in commend2m notwith- 
rollment in any court : 1 2 JF 
according to 25. H. S. c. ſtanding that he ſhould be advanced to any biſhoprick within 


21. but only in the re- the realm for three years, viz. from the Feaſt of St. Michacl 


Fl. 18. Jac. Rot. 3072. Weodrvard and Mantwaring's Caſe. [ Palm. 478, 479. ] Theſe 
points reſolved, 1ſt. That the acceptance of a biſhoprick in Feu makes a ceilion of a 
church in Exz/and, 2d. That nowithſtanding the word commenda, yet being © 7 retain” 
he holds in title notwithſtanding, zd. That the diſpenſation for fix years is good, and 
during that time he continues full incumbent, not to make him par{:n for ſix years, but in 
ſuch maancr that during this time the canon dogs not meddle with him, and for this if 
during the ſix ycars he reſign, the church is void by reſignation. 4th. It was a doubt 
among the Judges whether the diſpentation for fix years ſerves the turn of the King. 
Vide fol. ſequente, | See Rex v. Bp. of Lyndon and Dr. Birch, 1. Ld. Ray. 23. and the books 
there cited, and 3. Wils. 230.) 

Hl. 22. Fac. Rot. 1164. and adjudged Trin. 3. Car. B. R. Evans and Kiffia's Cale, FVide 
ante, fol. 228. b. ſin margine.] 
HII. 4. Eliz. between Armiger and Holland, [A. Co. 78. Cro. El. $42. 601. 690. Mo. 542. 
9. C. but not S. P.] A difference was where the church which was zu commendam was 
within his own divceſc, and where not; for in the firſt caſe the diſpenſation does not avail, 
in the other it will, 

HEMDEN, ger;cant, in the argument of Evan's Caſe, Tr. 3. Car. [Palm. 465;.] afirms 
that this caſe of Pariburſi is more full than the record, for by that it appears, if the king 
grants to a perſon to retain /* £4mendu for ſix years, and within the fix years the parſon 
reſigns, by this the turn of the King is ſerved which accrues to him by the cellion if it was 
a ceſſion. 

Tue Caſe of Commenda, Davis's Rep. fol. 18 5. which proves that by virtue of the diſ- 


pentation he continucs 1a his benefice until he is created, and therefore afterwards he way 
lake a faculty to hold it, and good, | 


9 
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in the year of our Lord 1560, until the fame Feaſt which 
ſhould be in the year 1563; but the diſpenſation was not in- 
rolled in the chancery according to the words of the ſtatute 
of 25. H. 8. [c. 21. F. G.] nor in any court of the Queen, “ 
but only in the regiſtry of the archbiſhop. And before the 
faid firſt Feaſt of St. Michael he was made and created biſhop, 
and afterwards he reſigned the benefice. Whether this be 
good, or not, was in queſtion, in evidence before the Juſtices 
of niſi privs upon an iſſue, whether it was void by the reſig- 
nation of th ſaid Fohn P. or not, in quare impedit by Sir H. 
Sidney, fol. [228. b. ante.] and the iſſue was found with the 
plaintiff, 3. that the church was void by the reſignation &c. 
and judgment was entered i in this Term. 


(1 3) A LEASE for eighty years was in queſtion in the 

chancery, made by the free chapel and college of 
Windſor under their common ſeal, but the dean or warden 
himſelf was not a party to the leaſe, but one who was ap- 
pointed for his locum tenens and deputy in his abſence, be- 
cauſe it exceeded the number of years that were the uſual 
courſe of leaſes before this: and for the avoidance of the 
leaſe a ſtatute or ordinance of the college was examined for 
the authority of the locum tenens, or deputy, the tenor of 
which follows : [tem nee, quod fr cuſtos revus furs fami- 
liaribus aut negotiis propriis d diftis capelld et collegio abſen- 
tare impaſterum ſe diſponat per ofto dies continuos ſeu amplius 
guandocunque, quod antequam recedat av eis unum de canonicis 
ibidem reſident” quem eligerdum duxerit, ſuum locum tenentem in 
capitulo conſtituat coram canonicis reſidenꝰ tunc ibide 


abſente dict cuſtodis in omnibus exerceat et gerat officium in 
perſonas & collegium memorat'. And Whether þy this laſt 
word collegium all the poſſeſſions of the college“ are compre- 
hended, or not, was the queſtion. And by the opinion of 
all the Juſtices of this Inn it comprehends only the fite and 
Circuit of the territory of the collage at /Y7ndjer, for this 
word (college) is once mentioned before, and there ncither 
the poſſeſſions nor the perſons of the college are imended, 
but the place where the college is ſituated only. Alſo the 
word (eis) has relation to capellum of collegtum Sc, where- 

fore 


233. a. ] 


giſtry of the archbiſhop, 
and the church is void 
by his reſignation with- 
in the three years.1 
Hob. 156. Davis 77. 
Mo. goo. 902. 


* { 233. b.] 
28. H. 8. c. 16. 
Ratt. Diſpenſation, 1. 
B N. C. 116. 498. 
Dr. & St 126. 
Dier, 159. 
Moor 446. 
1. Sid. 300. 
Gibs. Codex, 913.915. 
Wats. Cl. L. 22. 75. 87. 
and from 202. to 208. ] 


The dean of the college 
oi Vindſor may by their 
ſtatutes in his abſence 
make a deputy with 
power in omnibus cxcrcere 
Me ium ſuum in perſonas et 
ecllogium me morat'; this 
power does not enable 
him to make a leaſe of 
their land, though the 
reſt of the chapter join, 
and it is under their 
common ſeal ; for the 
word collegium extends 
only to the ſite of the 
college, not to the:r 
poſſ-thons. 

[ Jenk. Cent. 5. c. 97. 
SS: 1 

[ See ſupra, 145. b. pl. 
65. } 

wood“, Init. zo. Wil. 
Cler. L. 475. ] 

4. Co. 108. b. 

11. H. 4. 84. 

Davis, 47. 

2. Roll. Rep. 110. 
Lier, 64 a. 

Br. Exchange, 25. 28. 
18. 22. 26. E- $4.37... . 
21. 8. H. 8. Cro. 139. 
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29. Aff. 55. 8. 


— 


— 


An indictment in a 
court lect or torne for 
ſtriking without blood. 
ſhed is bad. I he ſtew- 
ard may fine ſor ſuch 
ſtriking ſedante Curia. 
Whether a lcet may be 


preſcribed for cut of 


M chacrlrcs. 

7. 1. H. . 1. 1. 
Keclvray, 66. b. 2. Inſt. 
72. 4. Cro. 710. 8. 
H. 7. 4. Cro. 148. pl 
26. Kitchen, 63. Dier, 
211. B. N. C. 69 28. 
. 
2. a. Litt. 98. b. Palm. 
547 

{4. Com. Dig. 174, 178. 
160. Wocd' *s Init. 48 . 


483. 
. n 1. . 
$. & £4 $5: 4 H6 


$8.2. . H. 7. 16. 5. 
8. Co 41. b. Crompt. 
Juſt. P. 103. Dier, 13. b. 


IL 1. Com. Dig. 164. 
1. Hawk. P. C. 265. 
Wood's Inft. 482. 


TT $384 0&1 


The biſhop's chancellor 


may bring in tlie certi- 
freate under 5. El. c. 1. 
& 9. of reſuſal to take 
the oath preſcribed by 
RL £1. 
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fore &c. And ſee + 29. Lib. A. 33. rent granted to be 


received of the abbacy or monaſtery &c, the ſite only ſhall 
be put in view. 


— — "MN — —— —_—— 


(14) THE ſteward of a leet impoſed a fine of forty ſhil- 

lings upon one who made an aſſault only upon 
another there in view and preſence of the Court in diſtur- 
barice and contempt of the Court, and to the annoyance of 
the people there; and for the fine a diſtreſs was taken, and 
a conuſance made by the plaintiff of Sir John Seintleger, 
and a preſcription in the uſage ſo to do: and alſo a preſerip- 
tion, in a certain court within his manor there, called a 
Court of View of Frankpledge, to be holden there once in 
a year at the pleaſure of the lord, and this court was holden 
out of the months of Eaſter and Mich. Quære, for upon 
the conufance made for the manor the plaintiff demurred in 
law. But clearly an * indictment cf aſſault and battery there 


found without bloodſhed is not good ; for ſuch inditment 


found before the ſheriff in his tourn was adjudged void, be- 
cauſe it did not contain that blood was drawn, H. 13. E. 4. 


Net. 10. among the pleas of the king in B. R. by Lox p 
CATLYNE. 


Bonner's Caf 


(15) ZD BONNER, late Biſhop of London, was 

certified in B. R. by Dr. Horne, the Biſhop of 
IT inten, for refuſing the new oath appointed to eccleſiaſtical 
perſons by the ſtatute of the firſt of the now Queen, c. 1. to 
him offered and adminiſtered in Sovthwark in the houſe of 
[Vinton there: and his addition was Decor of Laws, and or- 
Gained in hel orders, and not Clerk nor Biſbop, and therefore 
And alſo 


the certiiicate was challenged ; fed non ailccatur. 


the certincate was entered of record that it was brought 1 into 


court on ſuch 2 


a day and y :ar by A. B. Chanccllor of the ſaid 
Eiſnop of Winton, and it does not ſay by the command of 


2 the Biſhop, and exception was taken to it for this cauſe! 


od ton du ecatur, becauſe the recording of it by the Court is 
It of neceity &c, Allo he was indidted upon this certi- 
ficate 
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ficate in the county of Middleſex, s. by the common jury of 
inquiry in B. R. for the county of Middleſex, according to 
the ſtatute of the gth year of the preſent queen Ic. 1. § 9.}z 
and he pleaded not guilty to it: and it was holden that the 
trial ſhall not be by men of the county of Midadleſex, but by 
mer, of the county of Surrey of the viſne of Southwark, be- 
cauſe no mention is made in the ſtatute of the trial, but of 
the indictment only, which is warranted by the ſtatute in that 
county in which the King's Bench fits. And it was much de- 
bated among all the Juſtices at LORD CATLYXNE's chambers, 
Whether Bonner may give in evidence upon this iſſue, s. that 
he is not guilty thereof, that the ſaid Biſhop of W. was not 
a Biſhop at the time of the offering of the oath; and reſolved 
by all, that if the truth of the matter be ſuch in fact, he ſhall 


be well received to it upon this iſſue, and the jury ſhall try 
it, 


Dorſet againſt Lane. 
FORMEDON in the Diſcender, the tenant pleaded 


in bar a fine with proclamations levied in Eaſter 
Term in the 3oth year of H. 8. between him and the father 
of the demandant; and pleaded the proclamations in certain, 
the four firſt proclamations in the ſame Eaſter Term in the 
Zoth year, and other four in Trinity Term in the fame 3oth 
year, and other four in Mich. Term in the ſame year, and 
the four laſt proclamations in Hilary Ferm in the ſame year, 
as by that fine more fully appears ; and concluded in his plea, 
judgment /; a9, againſt the fine aforcſaid with the procla- 
mations aforeſaid in form aforcſaid levied & . And the de- 
mandant ſaid nul tiel record: and at the day * given to have 
the record, it appeared by the record that the 3oth year in 
Trin. Term was omitted by the fault and negligence of the 
writer in the proclamations of this Term, but in all the other 
three Terms the 3oth year was weil written. And Whether 
this ſhall be ſaid a failer of the record was the queſtion : and 
by the opinion of the Court this was not a failer, but the plea 
is ſufficiently warranted by the record ; for it cannot be in- 
tended that the fifth, ſixth, ſeventh, and eighth proclamations 
could have becn made in another ycar than in the 3oth year 
as the caſe above is; for the year of Kafter Term is expreſsly 
declared which precedes the four proclamations of Trinity 


(16) 


Term, 


[ 234. a. ] 


Full. Church Hiſt. 9. 600. 
p. 80. 

21. H. 6. 3. b. 

Doctor named Clerk is 
a good addition. 

[z. Hawk. P. C. 272.] 


35. H. 6. 55. 12. E. 4. 
16. Dier, 246. b, 


36. H. 6. 26. 3. Cre, 
397. Dier 31. 4. 


On the iſſue of nul tiel 
record of a fine with 
proclamations in 30. H. 
8. the year was omitted 
in the proclamations in 
Trinity Term, but in 
thoſe of Eaſter and Mi- 
chaelmas it was inſerted; 
this was held no failer 
of record. 


3. Com. Dig. 394, 395. 
Cowp. 476. 1. Hen. Bl. 


49. 162. 4. Term. Rep. 
$99. ] 


*[ 234+ b. 


Dy. 153, b. 187, 183. 
128. a. 20, E. 3. An- 


nuity, 33. 
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1234. b. 1 


Br. Failer de Record. 2. 
4, 6. Dier, 113. 33. 
H. 6. 47. 16. Aſſ. 6. 
29. Record. 28. 


1. Brown, 72. 


The wife buys filks for 
apparel, the huſband 
pays for the making of 
them up into cloaths ; 
this is not ſufficient aſ- 
ſent to charge him for 
the goods. Sed quære. 


Fitz. 121. G. 1.Ro. Ab. 
161. 21. H. 7. 40. b. 
11. 20. H. 6. 30. 22. 
27. H. 8. 24. 11. H. 6. 
30. b. 43. E. 3. 33, 34. 
Det. 263. Br. Con- 
tracts 19. Dr. & Stu. 
137. a. Hutt. 106. 2. 
R. 3. Br. Contract, 40. 
Dier 302. 1. Kebl. 70. 
207. 1. Sid. 124. 


\ Skin. 349. Salk. 118. 
and the Books citcd 
there; and Bul. Ni. Pr. 
135, 136. contra. ] 


en ET 


Michaelmas Term; 6: and 7. Queen Elizabeth; 


Term, and the laſt eight proclamations in Michaelmas and 
Hilary Terms are expreſsly declared to be in the 3oth year 
of H. 8. ſo that it follows of neceſſity, that it muſt be in- 
tended in the 3oth year of H. 8. fo in ſubſtance he hath not 
failed of the record. Vide ſimile, M. 7. H. 4. 2. [pl.6.] and 
Eaſt. + 33 H. 6. 17. nul tiel arbitrement : and 16. Lib, 
Aſj 6. [48. pl. 19.] and M. 15. & 16. of the now Queen in 
a writ of covenant in C. B. between 4 Berisford and Others 
and the Br/hop of Sarum, late Almoner, upon an acknow- 
ledgment of ſatisfaction of Oty, Deputy Almoner, in B. R., 
in an information for the Queen there exhibited of debt on 


bond to one Fane Bently, widow, who had lately been a fels 
de e. 


Sir Nicholas Poines' Caſe. 
(17) DBT againſt Sir Nicholas Poines, Knight, by the 


Executors of Mheler, mercer, London, and de- 
claration upon the buying of certain velvets and ſilks, &c. 
The defendant pleads non detinet per patriam : and in evi- 
dence it appeared that the wife of Sir M P. without his aſ- 
ſent, command, or will, bought the ſaid wares for her ap- 
parel of the ſaid F/heler, who had notice that ſhe was a feme 
covert, and had delivered it to her taylor to make the cloaths 
upon credit. And afterwards the taylor was paid by the 
huſband for making them and other cloaths that he had made 
for the huſband ; and then the taylor aſked him for money for 
the mercer for the faid wares, but the huſband refuſed to pay 
it: and upon this evidence the defendant offered to demur, 
but the jury was charged, and at their return the plaintiff was 
nonſuited, and the jury affirmed that they would have given 
their verdict alſo againſt the plaintiff; but I much doubted 
thereof at niſi prius in Guildhall, London. (a) 


(a) From the caſes in Sid. Skin. Salk.and | the Court held him liable to repay a perſon 


Law of N. P. cited in the margin, it ſeems 


no diſcharged her funeral expences whore 


that in this caſe there was ainp!c aſfent to | he had gone abroad and left her and ſhe died 
charge the huſband. For caſes in which ge- | in his abſence : and in M. 31. G. 3. MS. the 
nerally he would be liable to her contracts Court of B. R. refuſed even a rule to ſhew 
or otherwiſe, and where the is or js not liable | cauſe why a new trial ſhould not be granted 
as a feme ſole, ſec 1. Com. Dig. 567. 2. BL | (a verdict in ſuch caſe being tor the plain- 


Rep. 903. 1079. 1195. 


1236. 1. Term Rep. s. | tid), though Ma. Law, who moved for the 


x. Br Caſ. in Ch. 16. & 17. in not. 2. Br. Caf. | new trial, urged that the huſband lived apart 
in Ch. 545. Cook's EK. L. 28. len. BI. 348 | from her at the time of her death, and lhe 


4 Term Rep. 363-765, In C. B. 1.Hen.Bl.go. | had a large ſeparate maintenance, 
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Newd 
(18) 


igate qgaig Lord Haſtings of Loughborough. 


TH E leſſee for life and the leſſor joined in a leaſe for 

a term of years by indenture : the leſſee died, the 
termor committed waſte, and the leſſor brought an action of 
waſte againſt him, ſuppoſing of his own proper demiſe, with- 
out ſhewing the ſpecial matter in the count; but the caſe 
was diſcloſed by the defendant by plea in bar of the aCtion, 
with an ab/que hec that the plaintiff demiſed &c, And by the 
opinion of Brown and DrER * the writ and count are 
good enough, and the plea is not good; for although it was 
only a confirmation of the hrſt leſſor during the life of the 
firſt leſſee, yet now by the death of the firſt leſſee it is be- 
come in law a demiſe and leaſe made by him. But WESTON 
and W ALSHE e contra. 


— öö—i . — ſK2ꝛ — 


NE who had murdered his maſter in the fourth year 

of the preſent Queen was indicted for it, as of 
wilful murder, without traiteroufly in the indictment. And 
upon the evidence it appeared to the Court that the offence 
was petit treaſon, which offence by the act of general pardon 
in the fifth year of the preſent Queen [e. 31.] is diſcharged 
and pardoned as to the Queen, but murder is excepted by 
the act. And upon this inditinent of murder the party was 
arraigned and found guilty, and yet WATLSHT, fuflice, 
reprieved the priſoner without judgment at the laſt aſſizes, 
for which he was blamed by ſome, but without cauſz, as it 
ſeemed to the Judges. See Ea: 14. ZI. fol. 308. a. 


(19) 


Aſſaby and others again Lady Anne Manners and 
Ot! 


ers. 


* tn 


(20) A EMHORANDY A, that before the ſtatute of 27. 

H. 8. [c. 10.] A. was ſciſed of land in fee, and 
in conſideration of a marriage to be hid between his daughter 
aid heir apparent, and B. fon and heir apparent of C. he 
f'? 


covenanticd and agreed by incencure win 
me land to himſelf, and the 


1 
wouls Lok 9 


hold, and retain 
prolits 


— that he himſelr 


D234. b.] 


If the leſſor and leſſee 
tor life join in a leaſe 
for years, and after the 
death of the leſſee ſot 
life the termor commit 
waſte, whether the firſt 
leſſor can N as * 
his own demiſe? 


fog 72. 
4 ] ts. © 

Co. Lit. 45. 7. H. 6. 
23. 27. H. . 13. 
6. Co. 15. a. 13. H. 7. 
15. a. 13. E. 4. 4.4. 
3. Co. 28. 46. E. 3. 
17. a. Dier, 153. b. 1. 
Cro. 18 5. Co. Lit. 45. 
a. reſolved accordingly. 
Plow. 140. b. 22.H. 6. 
$3- 14.E.4. 1. b. 13. 
H. 7. 14. b. Waſt. 44. 
Dy. 252. 324. 339. 
[ 3. Bac. Ab. 398. 
Term Rep. $6. |] 


Murder is merged in 
petit treaſon, which be- 
ing diſcharged by a ge- 
neral pardon excepting 
murder, a ſervant con- 
v.ctcd of killing his maſ- 
ter, but not lad redi- 
teriè Was re prie ved. 


See Saccombe's Appcal, 
NM. 33. H. 8. in Banco 
Regis. 33. H. 8. 30. 
a. 6 Co. 13. d. ur- 
der, 9. extmct in petit 
treaſon. 

[2. H. H. P. C. 340- 
Fot. Cr. Law. 324, 225 
1. Hawk. Pl. C. 133 
note (3). 


A. in conſidt ration of 
nis daughiter's marriage 
covenants. to ſtand ſets 
ſod to his own uſe for 
lie, and Mat at his death 
fore ard her buſhand ſhall 
Deine the lun in tail, ard 
lat all ęerſen: frould ftard 
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[ 235. a.] 


fo for ſurther aſſurance. 
After the marriage he 
bargains and ſelis with 
fine and recovery to cone 
with full notice of the 
covenants and uſe ; this 
is of no avail, but on the 
death of A. the daugh- 


Michaelmas Term, 6. and 7. Queen Elizabeth, 
profits of it during his life, and that after bis deceaſe the ſa'd 


ſon and daughter ſhould have the land to them and to the heirs 


of thetr two bodies lawfully begotten, and that all perſons then 
or afterwards ſeiſed of the land ſhould land and be ſeiſed imme- 
diately after the marriage ſolemnized to the uſe of the ſaid A, 


ter and her huſband may for the term of his life, and after his death to the uſe of the 


enter. 


M. 10. H. 8. Rot. 757. 
1. Mar. 96. a. 

rig Ce Tovine's Caſe. 
Br. Feoffments al Uſe, 
20. 

5. Mar. 155. a. 1. Co. 
122. b. 5. Co. 60. Di- 
ar, 311. - 


Dier, 101, 102, 162. 2. 
32. H. 8. B. N. C. 184. 


IVin. Ab. Uſes (O. 4.) 
and (S. a.) 5. Bac. Ab. 
365, 366. Shep. Touch, 


489.) 


235. b. ] 
Winch, 60. 1. Keb. 
275. 

Br, Feoffment al Uſes, 
16. 4 Mar. 162. a. 
34 H. 8. 55. 1. Ma. 
04. 96. a. Dier, 77. a. 


See 2. Co. 52. a. Sir 
NH. Cholniley's caſe, 
where the realon is that 
no uſe was raiſed, for 
that the covenantor was 
tenant in tail. | But ſce 
3. Bur. 1705. and the 
books there cited. 

Br, Attaint, 4. 


aid fon and daughter in tail as above: and covenanted fur- 


ther to make an ailurance of the land before a certain day 
accordingly &c. and then the marriage took effect; and 
afterwards A. bargained and ſold the land for two hundred 
marks (of whichn ot a penny is paid) to a ſtranger, who had 
notice of the firſt agreements, covenants, and uſe, and en- 
feoffed divers perſons to this laſt uſe, againſt whom a com- 
mon recovery was had to this laſt uſe: and alſo A. levied a 
fine to the recoverers before any execution had, and not- 
withſtanding all theſe things A. continued poſleſſion in ta- 
king the profits during his life ; and afterwards died; and the 
ſon and daughter entered, and made a feoffment to their firſt 
uſe. And all this matter was found in aſſize by Aſaby and 
others againſt Lady Anne Manners and others in the eighth 
year of H. 8. by a ſpecial verdict. 

(21) And judgment was given upon great deliberation in 
the exchequer chamber by FI x EUX and Moors, then 
Juſtices of aſſize in Surrey, that * the entry and feoffment 
were good and lawful, and the uſe changed by the firſt 
indenture and agreement. Yet 32. B. 8. error was brought 
in B. R. upon this judgment, and the error aſſigned in point 
of judgment, s. becauſe no uſe was changed out of 4. by 
the ſaid firſt indenture and agreement; but nothing came of 
it, yet the caſe was well argued there again, and BRoMEL. ty 
and HALES were of counſel with the plaintiff in error. And 
divers defects were moved to the form of the writ of error: 
one was, becauſe it did not make mention of the removal of 
the record of the aflize before the Juſtices of the Bench &c. 
for the entire proceſs and record of the aſſize were removed, 
and enrolled in the common pleas; and no judgment was 
given there: fo the writ of error ought to have been ſpecial, 
3. before that the judgment was given, and that the record 
of it was removed into banc &c. wherefore &c. but the 
judgment in the aſſize has never been reverſed hitherto, 
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_ Arden's Caſe. 
RANDFATHER, father, and ſon. Lands holden 


in capite are conveyed to the grandfather for life, 
remainder to the father in tail, remainder to the right heirs of 
the grandfather, and afterwards the father died, ſo that the 
remainder in tail deſcended to the ſon: and afterwards the 
grandfather and the ſon levied a fine with proclamations ſur 
cognizance de droit come ces c. by which fine the conuſee 
granted and rendered the land back to the grandfather for 
life, remainder to the ſon and M. his wife in tail, remainder 
to the right heirs of the grandfather. And afterwards the 
grandfather ſurrendered and releaſed all his eſtate, right, and 
intereſt in the land to the ſon and MH. his wife, and to the 
heirs of the ſon, and then died, the ſon of the age of thirty 
years: Whetner he ſhall be compelled to ſue livery, quere. 
But at length, propter opinionem Curiæ, he ſued livery. 


(22) 


CC  —————r— —  _J___—_- 


Stephens again? Weſtbrooke and others. 


TTAINT by Stephens againſt W:ſtbrocke and 

others, and the petit jury who paſſed in the aſſize 
3painſt the plaintiff, whereby he was barred in the aſſize 
upon nul tort, nul diſſeiſin. And now this Term in the 
Bench the Grand Jury found the falſe oath, and that the 
defendants diſſeiſed the plaintiff &c. and aſſeſſed damages and 
coſts ſince the aſſizæe brought. And judgment was given 
that the plaintiff ſhould recover his ſeiſin &c. but not by the 
view of the jurors, (note this,) and the penalty of the ſtatute 
of 23. H. 8. [c. 3.] upon which this attaint was brought. 
See well the form of the entry and judgment, becauſe it was 
well examined. 


(23) 


EMORANDUM, that after mid-day of the 
| laſt day of this Term, all the Judges were 
aſſembled by command of the Queen to deviſe how the nine 


penal 


24) 


235. b.] 


In Cux*' Warp”. 


Where the remainder 
man in fee of land in 
capite releaſes the eſtate 
to his ſon, who had an 
entail in the land, on 
his death the ſon of full 
age muſt ſue out livery. 


Dyer, 172. 213. 252. 


Br. Livery, 4c. 
1. Inſt. 22. b 
Dy. 229. a. 308. pl. 74. 


SURREY. 
In attaint by the plain- 
tiff in aſſiſe, damages 
were aſſeſſed for the 
time ſince the aſſiſe, and 
judgment to recover ſei- 
fin, without a per wif 
guratorum. 
Mo. 68. 
[Dat 63.7 $ © 
Co. Lit. 294. 
19. Co. 117. 
1. Leon. 33. 
„ 
Dy. 2 50. a. 


(Raft. Ent. 92. b.] 


[ 236. a. ] 
If a ſtatute create a new 
offence, and give a pe- 
nalty to be recovered in 
any of the king's courts 


(24) Triv. 13. Tac. Rot. 41. B. R. at Weſtminfler. + Jebn Karleſſe was adjudged in 
ireland in debt to the King five hundred pounds, for the profits of the deancry in Dublin 
Fe, there it was adjudged, thai the King in any court well proſecutes againſt every 

* * 


one 
for 


236. a.] 


gf record, it is confined 
to thoſe at Weſtmin- 
ſter ; but if no court be 
mentioned it may be 
ſued for any where. 


Jenk.Cent. 5. c.94. S. C. 


Hutton, 99. 1. Cro. 79. 
4. H. 7. c. 19. Raft. 
Huſbandry, 1. 12, Ca. 
* Plow. 298. 1. Ro. 
br. 5 . 6. Co. 19. b. 20. 
Cro. Car. 146. 11. Co. 
8, 39. Co. Jur. Courts, 
& 1. Inſt. 37. 3. Cro. 
737- Mo. 690. 


ka. H. H. P. C. 29. 2. 
Hawk. P. C. 28 1. 
Bac. Ab. 5 59. 3. Term 
Rep. 442. 364. 4. Term 
Rep. 109 | 


Michaelmas Term, 6. and 4, Queen Elizabeth, 


penal ſtatutes, 5. tillage, ſervants and labourers, apparel in 
the time of F. and M., armour and horſes, artillery and 
unlawful games, relief of the poor and vagabonds, woods, 
highways and bridges, and foreſtallers and regrators, ſhould 
be beſt put in execution. At which time it was me ed for 
a queſtion, If an oifence be created by ſtatute which was not 
one at common law, and à penalty appointed in money to be 
recovered in any of the courts of record of the Queen by 
action of debt, Whether this offence and penalty may be 
puniſhed and determined by the commiſſioners of oyer and 
terminer in the country? And by the opinion of all except 
CATLYN, SAUNDERS, and WRHYDDOx, it cannot, but only 
5 the four ordinary courts of record at Veſtminſter; but if 
no court be appointed it is otherwiſe, for then the king ſhall 
have his prerogative in which court he pleaſes, Tamen quære 


bene. 


for his debt, particularly for a forfcitnre due to the King, and the King can be reſtrained 
by no law, and therefore a plca that it ought to be ſued for in the Exchequer of Jrelaud was 


rejected. 


Mich. 38. and 39. EI. C. B. Millinſon v. Netberſball [C ro. Eliz. 530. ] accords with the 


caſe in Dyer. 


+ Flaget v. Hodges, entered M. 1652. R. 442. where an action for not ſcrving an ap- 
prenticeſhip was brought in the court of Newbury, and the judgment was reverſed. 


4- Car. Cro. 112. 


Mortęagor of ſocage land 
paying off the mortgage 
hall, by monffrans de droit 
without petition, reco- 
ver the lands which the 
king had taken into 


Farrington v. Keymer. 


\ 
* * * * b * 
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Brakine's Caſe. 


ORTGAGOR and mortgagee in fee of land 

holden in ſocage; the mortgagee died ſeiſed of 
this land, and of other land holden in chief of the Queen, 
his heir within age: and this mortgage was found by office. 


(25) 


ward with the heir of The Queen ſeized the wardſhip of all the lands; the day of 


the mortgagee, his te- 
nany in capite. 

. E. 4 4- 2. 4. Mar. 
139. 2. 22. El. 369. a. 
1. 10. Co. 133. 64. 

13 El. 298. b. 

11. Co. 455. 

3. H. 7. 3. 3. 


Bow and BARNES. 


payment came; and the mortgagor paid the ſum accerding 
to the condition to the executors of the mortgagee, and 
entered during the nonage of the heir. Yuzre Whether he 
ſhall anſwer to the Queen for the profits of the land after 
this entry, until the heir hath ſued his livery, or not ? 

But it was holden in a like caſe in the Court of Wards, 
between Gower and Barnes, Eaſt. 10. of Queen Elizabeth, 
that the mortgagor after the payment ſhall have the land out 
of the hands of the Quecn by a mor/trans de droit upon this 
matter of record, and a ſuggeſtion of payment, without being 
driven to his petition. | | ne 
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A. B, 


Hilary Term, 
7. Queen Elizabeth. 


(26) AN action upon the caſe was brought for ſlanderous 

words, 3. for ſaying that the plaintiff was a mur- 
derer and a thief. The defendant juſtified the word of 
murderer, by reaſon of an indictment againſt the plaintiff for 
a murder committed in the county of Chefter at the great 
ſeſſions before SULYARD, Juſtice, in the time of H. 8. 
And as to the other word, 5. thief, he pleaded that there 
was a robbery committed &c. and the common voice and 
fame of the country was, that the plaintiff was guilty of it; 
and fo juſtified. And as it ſeems by the opinions, neither 
the one nor“ the other was a good juſtification. But if it 
was in falſe impriſonment, for arreſting the plaintiff and car- 
rying him to priſon, to anſwer to the law, with ſuſpicion of 
the defendant, with the common report and fame, for ſuch 
cauſe it ſhould be allowed, But the plaintiff paſſing over 
' theſe pleas replied, that as to the firſt he acknowledged the 
indictment, and faid that he was acquitted of it in the ſaid 
county of Cheſter before Six NicnoLas Hare, Fuſtice, by 
trial of his country, and ſhewed an exemplification of it 
under the great ſeal of the county palatine, s. the ſeal of 
the chancery there; to which the defendant rejoined, nul tiel 
record, And to the other plea the plaintiff replied, de ſon 
tert demeſne abſque tali cauſa, Quære Whether nul tiel record 
be averrable againſt the exemplification, or not. 


* * 
(26) Eaft. 30. Eliz. C. B. Action on the caſe by Cotes againſt A. for theſe words 


John Cotes wwas one of them that robhed Robbins, and they were at 


An indictment ſor ar- 


der againſt A. is no juſs 
tification ſor calling him 
a murd rer. Nor that a 
and common fame char- 
ged A. with it, a juſti- 
fication for calling him 
for apprehending and 
taking him to priſon. 

Whether u ticl record 
can be averred againſt 
an exemplification of 
one in the court of great 
ſeſſions at Cheſter under 
the ſeal of the county 


palatine ? qu. 
9236. b. ] 
Hob. 82, Dougl. 353. 
671- 291, ] 
Ow. 33. Bridg. 62. 4. 
 W ( CE 
26. 27. H. 8. 9. 22.2. 
and 11. Dyer, 75. b. 
7. H. 4. 35. 4. H. 7. 2. 
9. E. 4. 27. 14. H. 8. 
16. 5. H. 7. 5. . 7. 
8. 11. E. 4. 20. 3. 4 
. 9; 1. . 
H. 7. 16. b. 
Br. Faux Impriſonment, 
14. Br. Record, 39. 
[ Hard. A 18-—12Q« 2. 
IT: 
7. H. 7. 14. 22. H. 8. 
B. N. C. 20. 39. H. 6. 
E l 
16. H. 7. 11. b. 


. 
iſſue, and found for 


the plaintiff, and it was moved in arreſt of judgment that the words as appear in the decla- 
ration were ſpoken in the time of Queen Mary, But by the opinion of the Ccurt the 
plaintiff had judgment although the robbers were pardoned after the time of ſpeaking them. 

Dare, whether a man may legally call another a zL:ef who is pardoned, and the att of 
parliument, in Marthum's caſe, at Aff. Not. + 16. Els. 


Pana peleſt demi culpa perewnts crit. | See 1. Vin. Ab. 540. pl. 6. and the marg. note, 
1. Keb. 135. 4. Black, Com. 402.]J 


r 5 - 


(27) EMOR ANDUM, that it appears M. 34. II. 6. 
Kot. 445. in debt by the adminiſtrator of one 
A. B. ſuppoſing by the writ that the faid 4. B. died inteſtate, 


X x 2 &c. 


Executcrs renounce,the 
adminiſtrators appoint- 
ed bring debt and in 
the count ſuppoſe an 
inteſtacy .1 this 
may be tra” re, qu. 


[ 236. h.] 


36. H. 6. 8. b. 10. H. 7. 
9. Dyer, 202. 4. Co. 
18. 49. E. 3. 17. Dy. 
„ 


III an executor ſue or is 


ſued as adminiſtrator, 
the plea muſt traverſe 
inteſtacy, 5. Mod. 145. 
1. Salk. 297, 298. 1. 
Mod. 214. } 


Hilary Term, 7. Queen Elizabeth. 


&c. he made a profert of the letters of adminiſtration in his 
declaration entered verbatim, by which it appeared that the 
ſaid A. B. made-a will, and three executors, and that they 
all refuſed before the ordinary, fo he became in the ſituation 
of an inteſtate; wherefore the ordinary committed the ad- 
miniſtration to the plaintiff &c. And the defencant pleaded 
in bar, that the ſaid A. B. made his will and his executors 
without this, that the ſaid Z. B. died inteſtate as by the writ 
is ſuppoſed, et ali: ? contra, and fo to the country. Note 
well, decauſe by the rule of the Regiſter, fol. 141. the ſaid 


_ Clauſe, 5s. 70ho died inteſtate, in a caſe of this ſort as above, 


DonrsET. 
The crown in grare im- 
pedit mall recover da- 
mae, 


6. Co. 51. a. 22. H. 8. 
| | A. . . 
Champartv, o. 18. E. 3. 
2. 435. E. 3. 63. Br. 
Dai, ages, I5. 161. 14. 
E. 3. Quare Impedit, 
54. that he ſhall not re- 
cover. 


Bul. Ni. Pr. 123. 
Wood's Inſt. 153. ] 


may be omitted &c. 


— — ——— 


The Queen againſt Sir John Thyn, Knight, and 
others. | 

(28) 1 Queen brought a guare impedit againſt Sir 

Jobn Thyn, Xuight, and others, for the church of 
Corfe Caſtle, and the iſſue was found for her, and damages 
taxed for the value of the moiety of the church at ten 
pounds. And whether the Queen ſhall have judgment to 
recover damages was doubted, And by the opinions, ſhe 
{hall recover by the ſtatute of Wefminſter 2. c. 5. which is 
only a penalty inflicted upon the diſturber &c. which ſee in 


the time of Ed. 1. tit. Quare Impedit Fitzherbert, cap. 181. 


yet the contrary is holden, fit. Damages, [ cap. 17.] in Fitz- 
herbert, Eaſt. 3. H. 6. which is not found in the printed 
book of 3. H. 6. and in T. 34. H. 6. ol. 51. obiter in debt. 


(28) Note. Damages adjudged to the queen in gzare ipedit for the rectory of Re- 


tingbam iv Eſſex, 32. El. [Cro. Eliz. 162. 1. Leon. 149.] And upon this a writ of error 


brought in B. R. and there, for this finding of damages, the whole judgment given for the 
queen was reverſed, although; there were divers precedents ſhewn pro. and cen. 


(29). 
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— 


— — 


(29) A MAN beneficed in the dioceſe of Peterborough to 

the value of eight pounds a-year and upwards, 
(and yet valued in the records of the exchequer for the firſt 
fruits and tenths at {1x pounds a-year only,) accepts a bene- 
fice with cure in the dioceſe of Gliuceſter, and is inducted 
into it, whereby the firſt is void, and ſo remains void ior fix 
months, wherefore the ordinary of the firſt dioceſe collates, 
without giving any notice of the avoidance to the patron : it 
was demanded Whether he may do this or not, in quare im- 


pedit. And by the opinion of many, he may, without giving 
notice, becauſe by the act of pluralities, 21. H. 8. c. 13. the 
firſt benefice ſhall be adjudged in law to be void, of which 
law every man at his peril is bound to take notice. And 
Eaſter, 16. of this Queen, the ſame opinion was confirmed 
by Dyer, Manwoop, and Mounsoxn, but HARPER, 
2 contra, And CATLYN, Chief Juſtice, and WRay, Juſtice, 
agreed to the former opinion, although che ſecond benefice 
was in the ſame diocele as the firſt was. Quære thereof : 
But of avoidance by refuſal to pay the tenth the act ſhews 
plainly that it is as void to all intents zp/o facts, as if by the 
death of the incumbent. 26. H 8. c. 3. 


— — i . . .. . — — 


Makewilliams' Caſe. 


EFORE the ſtatute of 27. H. 8. [c. 10.] Henry 
Makewilliams having divers feoffees ſeiſed to his 
uſe of the manor of S. holden of the king by knight-ſervice 
as of the honor of Clare, took an eſtate in poſſeſſion of his 
feoffees, to him and his wife, and to the heirs of the huſband 
on the body of his wife begotten, remainder to the heirs 
general of the body of the huſband, remainder of the fee- 
!imple to his right heirs. And of another manor holden in 
fecage in capite of the king he enfeoffed divers perſons to the 
uſe of himſelf for the term of his life, remainder of the uſe to 
his youngeſt ſon in tail, remainder to the right heirs of the 
father. And after the ſtatute of 27. he died, his eldeſt ſon 


X x 3 within 


(30) 


237. a. 


When a parſon, having 
one bene fice of eight 
pounds yearly value, 
(though charged at ſix 
pounds only for firſt 
ſruits and tenths, ) is in- 
duct id into a ſecond be- 
nefice, it vacates the 
tormer. And of ſuch 
avoidance the ordinary 
is not bound to give the 
patron rotice before a 
lapſe can incur. Nor, if 
void for retuſal to pay 
the tenths. 

[ 3. Burn's Eccl. Law, 
89. Bul. Ni Pr. 124. 
Wood's Inſt. 39. Watſ. 
Cler. L. 6. Gibſ. Cod. 
906. contra. 2. Wilſ. 
195. 3 Burr. 1508. 


3. Cro. 8 53. 4. Co. 75. 
b. 79. Dy. 129. b. 24. 
E. 3. 13. Noy, 38. Jo. 338. 
5. E43. b. 146 H. 7. 
28. b. 9. El. 265. a 
22. El. 369. b. 11. H. 4. 
37. K 1H. . 175.24 
Dy. 69. 14. 15. H. 7. 
21. 7. Dr. and St. 116. 
1, El. c. 4. ibid. 10. 

{ Watf, Cler. . 49. But 
now by 3. Geo. 1. c. 10. 
F. 2. perſons making de- 
fault of payment ſhall 
forfeit double value of 
the tenths. ] 


In Cusx' Ward”. 
Where land is holden in 
chivalry of the king to 
A. and B. and the heirs 
of A. though A. die, his 
heir within age, if B. do 
not till his full age, he 
needs not ſue an cuſſer 
le maine, for his body 
only was in ward. 
Tenant inſocage of capize 
lands enfeoffs to the 
of himſelt for life, re - 
mainder to his youngeſt 
ſon in tail, remainder to 
himſelf in fee, if at his 
death the eſ ſon 
be alive, and have iſſue, 
the heir needs not ſue 


bvery br this land. 


\ 


—  —_ - 


[ 237.4] 
. Co. Bingham's caſe. 
Dy. 153. pl. 33. 
9. Co. 126. a. 2. 
40. 2. EL 172. b. 


*[ 237 b. ! 
33. E. 3. Gard. 8. 28. 
E. 4. 63. 27. E. 3. $0. 
Gard. 23. 28. H. 6. 9. 
a. 32. H. 8. Br. Gard. 
6 e. 259. 
Dyer, 304. b. 


[Stat. 12. Car. 2. c. 24. 


1566. 
A. levies a fine to him- 
felf and wife for life, 
remainder to his own 
right heirs with grant 
and render to him zone 
for Lfe, remainder to . 
for life, remainder to A1. 
right heirs. The ren- 
der by the wife ſhall not 
defeat her life intereſt, 


and the remainder to 


his own right heirs is 
void, the ancient rever- 
ſion being in him. 

Dy. 69. b. 2. Rol. Abr. 
414. 1. Leon. 102, Roll. 
Contin. 473. 4.H.6.20. 
Dy. 172. b. 

1.H.5.8. Dy.34. 156. b. 
199. 134. 29.H. 8. 9. 4. 
Br. Tenures 21. 43. E. 3. 
13. „ it. H. 4 32. 
B. N. C. 186. 4. Mar. 1 56. 
b. 41. E. 3. 24. b. 16. 
El. 326. a. 
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within age; and his mother lived until he came to full age, 
Cro. and after that ſhe died. Firſt, it was holden that he ſhall be 


in ward for his body during the life of His mother, by ſtatute 
32. H. 8. [c. 1.] where two are enfeoffed to them, and to 
the heirs of one. But it was“ holden that he ſhall not ſue 
oufler le maine becauſe the land was never in the hands of the 
king by the nonage of the heir, but only a naked remainder, 
Alfo it was holden that for the ſocage he ſhall not be bound 
to ſue livery, if the youngeſt ſon be in life, and have iſſue, as 
the caſe was in fact, See the caſe next following. 


Bromeley, Recorder of London, againſt Bennet. 


(31) A FINE is levied to huſband and wife and to the 
heirs of the huſband, the huſband being ſole ſeiſed 
before; and they granted and rendered back by the ſame fine 
the tenements to the conufor for the term of the life of the 
huſband; remainder to a ſtranger for the term of his life, 
remainder over to the right heirs of the huſband : the huſ- 
band died, he in remainder for life died, living the wife : 
Whether the wife, or the right heir of the huſband ſhall have 
the land, was the queſtion in the Court of Wards, and alſo in 
B. F. in an ejefione firme between Bremeley and Bennet. 
And hy the opinion of the Court of Wards, the wife duriny 
her life ſhall have the tenements, for her intereſt is not gone 
by joining in the grant and render with her huſband, unleſs 
the remainder be good as a remainder to the right heirs of the 
huſband: but here it ſeems the remainder is in the huſband 
and his hcirs as a reverſion, and not a remainder, becauſe the 
huſband ſcifed of an eſtate in fee could not limit the fee fimple 
to his own right heirs by way of remainder, where it was 
never out of his perſon, wherefore &c. Yet the caſe was 
argucd in B. R. A. 10. & 11. of the preſent Queen, at bar 
and bench. (32) And by the opinion cf three Judges there, 
s. CARus, Sourhcor, and Wippe, this remainder ſhall 


be in the right heir of the huſband as a purchaſe, and not as 


6. E. 6. 69. 


a reverſion by deſcent: but CATLYNE CV Zuſtice e contra, 
And judgment was given in the fame term by the aforeſaid 


[ +. Bac. Ab. 298. 2. Mod. three Juitices, againſt the will and opinion cf the ſaid Chief 


I Rep. 22. Mr. 


Butt tn Co, Lit. Juſtice, and againſt the opinion of Dre, and SAUNDERS 


Coief 


Chief 1 
of the ſ 
who ſe 
for mo 
rome ce 
dered t 
of the 
der to 
ccived 
ring h 
by rea 


(33) 

time, 
to ſev 
tute, 

Whe 
or ne 
than 
and \ 


and 8 
clear 


the ſt 
of th 


Faſter Term, 7: Queer Elizabeth? 
Chief Baron. And afterwards it was put in the arbitration 
of the ſaid James DYE, and GERRAR D, Attorney[ General], 
who ſettled the diſpute; And B&RoMELEy redeemed the title 
for money. See Eaft. 15. E.3. a fine levied to the huſband 
rome ceo que il & ſa feme ont &c. and they granted and ren- 
dered to the conuſor the land to hold for the term of the lives 
of the huſband and wife, and after their deceaſe the remain- 
der to the heirs of the huſband; and the fine was not re- 
ccived; for a man cannot entail a remainder to his heirs du- 


ring his own life, if it do not begin firſt in himſelf, and this 
by reaſon of the reverſion ſaved, Nota. 


— — 


(33) [ N an action upon the ſtatute 1. & 2. P. E M. c. 12. 

for the diviſion of an entire diſtreſs taken at one 
time, in divers ſeveral pounds, whereby the owner is driven * 
to ſeveral replevins, which is the ſecond branch of the ſta- 
tute, It was moved upon evidence to the jury in the Bench; 
Whether the place where the diſtreſs was taken was material, 
or not. And DyYER and WALsH thought not, any more 
than in treſpaſs for goods carried away &c. But BROWN E 


and WESTON & contra, therefore guære well; but CATLYNE 


I 237. b. 


Raft. Diſtreſs, 15; 


In an action on the 24: 
branch of the firſt ſec- 
tion of 1. & 2. P. & M. 
c. 12. the place where 
the diſtreſs was taken 
is not material, though 
it is on the iſt branch 
where the diſtance is 
the offence, 


Dy. 177. 


and SAUNDERS afterwards agreed to the firſt opinion, But 


clearly if the action had been brought upon the firſt branch of Litt. 


the ſtatute, then the place is material, for, by all, the diſtance 
of the places makes the offence, 


— 


3 EY 


Lord Shandois 47a7:ft Wye ahd Othets, 

(34) T RE SPASS brought upon the ſtatute . 2. 

c. 28. [I. c. 20.] de malefattoribus in parcis et vi- 
variis (a) by the Led HHaudeis againſt ye and others for 
the taking of one ſore} and ten raſcals: and by t prius the 
defendauts were found guilty: and now the plaintiff prayed 
judgment, and it appeared to the Court, that what concerns 
the Queen, s. the ranſom, the finding ſurety that they ſhould 
not treſpaſs any more, and the abjuring the realm for non- 
ability of payment of 1t, 1s pardoned by the general pardon 


485. | 
[Of. Brev. 287, 388.] 


Grover. 


Thie action on Weſt. 1. 
c. 20. muſt be to anſwer 
as well the king as the 
plaintiff, And in the 
wr.t there muſt be a 
double recital of finding 
ſurety. 

Whether the bond not 
to treſpaſs any more does 
not extend to all parks 
and Whether it muſt be 
mi de tothe King or the 
plaintiff? Quere. 

Mo. 58. 1 3.8 
[Dal. 60. ] 1 


ä 


(a) How the law has been altered with | fee Hawk. P. C. B. :, 
reſpect to thele offences in park. aud F-ads, z. to cap. go. 
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I 238. a. ] 


[ x6. Vin. Ab. 186, 187.] 
{2. Hawk. P. C. 555. ] 
Poſt. 323. a. 

1. N. 3. 1. 30. L. 3. 81. 
7. K 3. $0. 

Lib. Intr. 58. b. 


2. Inſt. 2co, 


F. N. B. 154. 1. Com. 
D. g. 229, 230. 


Br. Action Popular 5. 
Dy. I 59. 


2. Init. 201. 


*7 2449-0. 1 
If the coroner find a 
gu fe, ir in his TITLE 
tron cf murder, the 
party {hall forfeit his 
goods, thuugh he be ag- 
quitted both It the mur- 
der and the tight before 
the jury at his tr.al. 
Stan. Prer. 18 t. b. 183. 
c. d. 27. H. 8. B. N. C. 297. 
21. H. 7. T. ei. 68. Voul- 
W239. Is £5: 73:0; 
Plow. 12: 11.H.4. 9 3. a. 
22: A. 39. 39-AT. 17. 
5. Co. 1990. b. 3 S-2.- 36h" 
Nerth.“ Forteit, 27. 5. 
Co. 109. In. Cc. t 4. c g. 
II. H. H. F. C. 363. 417. 
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in the 5th year. And then judgment is to be given for the 


damages, and impriſonment of three years. And guere whe- 


ther there ſhall be finding of ſurety that he will not treſpaſs 
any more &c. and for the other fit inde quietus. And guere 
whether this bond that he will not treſpaſs any more does not 
extend to all parks within the realm. And guære alſo, whe- 
ther the bond ſhall be made to the Queen or to the party 
plaintiff, (35) But note that all the precedents of this action 
are to anſwer as well to our lord the King as to the party 
plaintiff: and alſo double recital of the finding of ſurety ac- 
cording to the words of the ſtatute wherecf I have ſeen ſeve- 
ral precedents. And becauſe theſe defaults were perceived 
in this action brought by Lord Sbandois in his own name, 
and the ſurety only once recited in the writ, ides Curia ad- 
Viſare vult, until next Michaelmas Term. And ſee a good 
precedent Hil. 24. H. 7. Ret. 26. in B. R. that the defendant 
a priſoner in the 47:7 ſhalſea upon the judgment in this action 
aiter the three years was compelled to find ſureties of London 
and Southwark whereof two were gentlemen and yeomen, 
by recognizance, each ſurety in ten pounds, and the defendant 
himſelf in forty pounds to the king that he ſhould no more 
commit treipals ia any parks and ponds againſt the form of 
the ſtatute &c. And the plaintiff acknowledged himſelt 
ſatisfied of the damages, aid the defendant went quit. And 
note, that no precedent in C. B. can be found in this calc ; 
but ſee Trin. 13. H. 8. Rot. 480. and 5. H. 5. 1. 
— — . — — 


* (26) A M AN ts dicted for murder before the coro- 

ner ſuper vſum corperts, and that he fled &c. 
And afterwards he is arraigned upon this indictment, and 
pleads not guilty, and is acquitted therecf, and that he did 
not fly nor ever walk-drew himſelf upon that occaſiun ; and 
it was found that uw! 1. I, was ouilty, ut gportet, The goods 
notwithſtanding this are ferteited by the firſt indictment, 
which is of more force in this point, than is the acquittal; 


for in this point it is only an inqueſt of office, and no charge 
in this cate to inquire. whether he fled after the murder, was to 
be given to the jury, Wherefore &c. And this by the opi- 
wi. nion of divers Judges this Term. Accord.” Mich. 13. E. 4. 


. b. pl. 7.] caſe 5. in my Abridgement (a). 


—C@_ 


rds in Italic, are ju the Edit. of 1552. bat omitted in all ſubſequent, 
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Sir Rich. Leigh Kant, for the Queen againſt Hudſon. 


N account for the arrearages of a rent upon the 
charge of an auditor of the Queen in the Exchequer, 
it was pleaded that a long time before the Queen had any 
thing in the land out of which &c. one J. abbot of D. was 
ſeiſed in fee as in right of his houſe, and leaſed it with the 
aſſent of his convent by indenture ſealed with their common 
ſeal for a term of years yet to come, to one A. B. by virtue 
of which he was poſſeſſed, que eſtate the defendant has &c. 
And for the Queen, the ATTORNEY maintained the intru- 
ſion, and traverſed the leaſe by the abbot, et ali; e contra, 
And it was found for the defendant, and againſt the Queen: 
and in arreſt of judgment this default in the plea (becauſe the 
intruder by the courſe of the exchequer ought to make a 
title Ca), otherwiſe he ſhall be diſpoſſeſſed,) was alleged for the 
Queen, 5s. that the pleading of a que eſtate of a term, which 
may well be granted out of the land, differs from a que eſtate 
of a freehold. And therefore the plea was not ſufficient if 
the ATTORNEY had demurred to it, but now the advantage of 
this is paſſed. And the grant of the eſtate of the termor to 
the defendant not denied, but the leaſe of the abbot only tra- 
verſable, which was the original and ground of the eſtate &c. 
Wherefore in the next Michaelmas Term, judgment was given 


againſt the Queen. 


(37) ] 


[ 238. b. 


Defendant having plead- 
ed a gue gate of a term, 
the Attcrney General 
for the King in the Ex- 
chequer traverſes the 
original ieaſc ; after ver- 
dict againſt the king 
upon this iſſue, it is too 
late to take advantage 
of the bad plea. 


Dy. 74. Co. Lit. 300. b. 
Roll. Contin.494. 7.E.6. 
Que Eſtate 31. 2. Kebl. 
96. B.N.C.440. 5. H. 7. 
39. Dy. 117 pl. 9. 1. Inſt. 
121. a. Co. Jur.“ Courts 
116. 18. E. 4. 10. b. 2. 
El. 172. a. 6. Co. 25, a. 


[Sce 5. Com. Dig. $o, 
81.] 


It is made good by tra- 
verſe in the caſe of the 
King, 1. E. 5. 3. 


(37) Tig. 36. Eliz. Rot. 134. C. B. in cjectione frmæ by Gaffams againſt Thurſton, 
[Owen 16.] where the defendant pleaded a gue eſtate of the leſſee of the abbot without 


* 


ſhewing how he came to his eſtate, and PER 


URIAM, that is a good cxception, for he 


ſhall be compelled to ſhew huw he came to his eſtate of a Term, inaſmuch as this cannot 


be but by legal means. Contra of a freehold. 


—_— 


a_——— 


— 22 — 


(a) But now by 21. Jac. 1. c. 14. In in- 
formations of intruſion where the King &c. 
hath been out of poſſeſſion 20 years before 
information brought, the ſubject is allowed 


to plead the general iſſue and retain poſſeſ- 


(38) T I E deputy of a cuſtomer in a creek of a port (in 

which caſe a deputy is to be made by the ſtatute of 
the iſt year of Queen Eliz. c. 12. [c. 11. $. 8.] falſely con- 
cealed the cuſtom of a merchant ; and the cuſtomer himſelf, 
(ignorant of this) certified by his oath the cuſtoms of this 
portinto the exchequer, according to the falſe information of 


ſion till trial: and no ſcire facias ſhall be 
brought where an information of intruſion 
may, that the ſubject may not be deprived 
of the benefit of the act. 


Though the cuſtomer 
of a port muſt by 1. El. 
c. 11. make a deputy, 
ſtill if he certify falſely 
into the Exchequer thro 
the concealment of that 
deputy, he is liable to 
the penalties of 3. H. 5. 


C. J. 
his 


* | 249. a. J 


R.221. 3. Cro. 534. Mo. 
777. 22.H.6. 29.b. 39. 
H. 6. 34. Dier 161. b. 
Dr. & St.135.138. 2 Ro. 
Rep. 26. Styles, 357. 
Lz. Inſt. 466. 3. Mod, 
146. 323. Cowp. 403. 
Dougl. 42. 2. Term Rep. 
154] 


Three impleaded as 
heirs in gavelkind (one 
of them an inſant,) were 
all outlawed, the two of 
full age purchaſed the:r 
Charters of pardon ; in 


faire facias againit them 
ſimul cum Sc. the parol 


ſhall not demur for the 
infancy of the other, 
who is out of court till 
reverſal. 

Outlawry of an infant 
is not void, but voidable 
by error. 

Eaſt. 7. El. Rot. 1137. 
[ Raſt. Ent. 208. 
b. Bendl. 146. | 
1. And. 10. } 
Mo. 74. 

[ Rob. en Gavelk. 91. 
I16. | 

I. Inſt. 376. b. Gold. 109. 
Dy. 244. b. 344. a. 10. fl. 


8. C. 


7. 8. b. 12. 2. Keb. 2 5. 


. 
Co. 1 3. a. Dy. 36s. 2 10. 
Flow. 441. 48. E. 3. 4. 
Br. Jo'ntenarits 27: 5. 
Co. 19. 43. L. 3. 19. a. 
11. H. 6. 10. b. 9. H. 6. 
47. a. 29. Aſſ. 37. 15. L. 3. 
Counterple de Vouch. 
CIS. &.- 20, Ea 4. Age, 
131. 8. E. 2. Age, 125. 
49. E. 3. Age, 122. 18. 
E. 3. 33. 11. H. 6. 49. 1. 
E. 5. 3. F. Age, 17. 3. E 3. 
Itin.' North. Age, F. Lit. 
50. 3. Age, 5. Stat. Ut- 
lagary, 11. 13. 38. E. 3. 
5. Utlagary, 14 2. Mar. 
eg. . 28. E. 3. Stat. 
Utlagary, 7. 2. Ro. Abr. 
805. 

Lz. Bac. Ab. 162.] 


Eaſter Term; 7. Queen Elizabetti. 


his deputy: Whether the cuſtomer himſelf ſhall be impeached 
of this falſe concealment by the Queen, for the forfeiture of 
the treble value of the merchandize fo cuſtomed, and ſhail be 


fined and ranſomed according to the ſtatute of 3. H. G. c. 3.* 
or not, was much in argument in the Exchequer this Term. 
And at laſt, judgment was given for our lady the Queen againſt 


the cuſtomer 2 by the report of Sis ED. SAUNDERS, Chief 
Baron. 


* — — —— — 


Trinity Term, 
7. Queen Elizabeth. 


Hawtrie againſt Auger and Others, 


(39) F IR Anthony Auger, knight, being ſeiſed in fee of 

divers lands in gavelkind, bound himſelf and his 
heirs in a bond of two hundred pounds to Hawtrie, and had 
iſſue three ſons, and died ſeiſed; and they entered, and the 
eldeſt of them had iſſue a daughter and died, but the daughter 
was born after his deceaſe. And debt in the debet and detinet 
was brought againſt the three as heirs &c. and proceſs con- 
tinued until the uncles were outlawed, and the niece waived : 
and the uncles ſucd a charter of pardon, and brought a ſcire 


facias to have it allowed againſt the plaintiff who appeared 


and counted againſt them all this matter, and in the ſimul cum 
againſt the nicce. And the uncles pleaded, that their niece 
who was waived was only of the age of ſeven years, where- 
fore they inſiſt, that during her minority they ought not to 
anſwer &c, And upon this it was demurred in law &c. 
And by the opinion of the Court, the parol ought not to 
demur, becauſe the niece is out of court, and the original 
determines againſt her. And if at full age of her, the plain- 
tiff will have a re- ſummons, it ought to be ſued againſt the 
uncles only who appeared, and not againſt the niece, becauſe 
ſhe was out of court, and never appeared to the Court, 
Wherefore &c. 
uncles ſhould anſwer over; and holden that the outlawry was 


not void againſt the nicce, but voidable by error, 


And for this, judgment was given that the 


Hodges 


Trinity Term, 7. Queen Elizabeth. 


Hodgeſkins againſt Tucker. 


(40) O NE Rawlings late provoſt in the cathedral church 

of Wells, being parſon imparſonee of the parſonage 
of Winſame in the county of Somerſet, made a leaſe of the tythe 
darn, and certain land with the tythes of the ſaid parſonage by 
his deed for fifty years to Tucker rendering a rent of ten 
pounds to him and his ſucceſſors and aſſigns: and this leaſe 
was confirmed by the dean and chapter, but not by the biſhop, 
who was patron and ordinary. And afterwards the deanery 
of Wells was diflolved as well by the grant and ſurrender of 
it, and all the poſſeſſions annexed or appertaining to it, made 
to the king, as by act of parliament in the iſt year * of King 


Edw. 6. and by the fame act a new deanery was erected there, 


whereof the King and his heirs and ſucceſſors are patrons, 
and by the ſame act the provoſtſnip aforeſaid, with all the 
poſſeſſions and liberties thereof, was united and annexed to 
the faid deanery whenever it ſhould next happen to be va- 
cant, and a ſaving in the act of all ſtrange titles and intereſts, 
other than the provoſts and their ſucceſſors and the biſhop 
and his ſucceſſors &c. And afterwards one Goodman was 
made the firſt dean of this new erection, and afterwards Raw- 
lings the provoſt died, and Goodman, without making any 
entry into the parſonage of Vinſame, accepted the rent of 
Tucker, and notwithitanding this he afterwards made a leaſe 
of the ſaid tythe barn, land, and tythes aforeſaid for ſixty years 
to the ſaid Hodgeſrins which leaf: was confirmed by the 
biſhop, and by the dean and chapter alſo, and he entered by 
virtue thereof, and Tucker re-oulted him, upon which 77. 
brought ejectiane firmæ, and the iiſue was, not guilty: and al! 
this caſe was found by ipecial verdict by ai ivs, and they 
prayed the aid and diſcretion of the court &c. (41) And 
now the caſe was argued at the bar, firſt, Whether the leate 
made by the provoſt was void by his dzath for default of the 
confirmation of the biſhop, or only voidable. Alſo admit 
that it be only voidable, then VV hether the acceptance of the 
rent by the new dean before an actual entry by him made be 
good to confirin the leaſe, and Whether he is privy in law to 
do it, being a ſtranger to the lelior, and not his ſuccellor, be- 
cauſe the ſucceſſion of the provoſtſhip is gone and determined. 
Alſo, Whether the jury may find this aQ of parliament, being 


f 239. 4. ] 


Mich. 2. & 3. Elia. Rot, 
536. 

Leaſe for years of tithes 
by the provoſt of N. 
confirmed by the dean 
and chapter; but not by 
the patron and ordinary, 
the provoſtſhip by par- 
liament is united on th: 
death of the provoſt to 
the deanery ;—Accep- 
tance of rent by the 
dean is no confirmetion 
of the leaſe which is 
void by the provoſt's 
death. 

Whether the jury may 
find a ſpecial act of par- 
liament not delivered to 
them in evidence exerti- 
plified or otherwiſe. 


* [ 239. b.] 


Bend. 80. pl. 126. S. C. 
Dy. 273- 

7. Co. 8. a. Bridg. 94. 
Temps R.2. Grant. for. 
58. H. 8. 61. a. Dy. $3. 
282. 3. Leon. 75%. 
Plow. 498. a. 

Mich. Ult Rot. 2194. 
50. E. 3. 27. a. Dy. 244- 
a. 252. 259. 4. 


7. Ce. . 

14. E. 3. Verdict, 29. 
45. E. 3. 21.2. 1. 3. H. 7. 
6. 9.4. 7. H. 4. 22.28.24. 
2. 11. H. 4. 8. a. 26. b. 
7. E. 4. 16. a. 2 H. 5. 3. a. 
21. H. 7. 33. Plow. 411. 
Dy. 119. a. C1. b. 337. b. 


private 


[239.b. J Trinity Term, 7. Queen Elizabeth. 


B.N.C.381. 37. H. 8.46. private not ſhewn to them exemplified under the great ſea), len 


= N 2 nor ſhewn in evidence by any of the parties, by the purport 1 dle 
Term Rep. 570—594-] of the record of the verdict; but the tenor of the act is found 1 4 {4 

verbatim &c, And by the opinion of WAaLsHne, Ws rox, * 
[3.Bac. Ab. 39a. Ee. 356. and DYER, who argued on the bench, the leaſe of the provoſt 
. void, and determined by his death, as if it had been a de- 

miſe of the rector of a church, or a prebendary who have pa- 

trons of their promotions, and are preſentative or collative and 

not elective, as a biſhop, dean, maſter, or abbot, or prior are. (43) , 

And alfo none of the faid three, namely parſon, provoſt, or 

prebendary, is able in law to make a diſcontinuance, and their alſo re. 

ſucceſſors ſhall have the juris utrum, and not fine aſſenſu ca- by aſh 

pitul', and particularly where the body of the provoſtſhip or leaſe, 
. * prebend is a parſonage, and not a laity or inylce. And many the ſai 
Fitz. 194. 1. books prove that they ſhall have aid of the biſhop, as patron the fo 


Ry, * 2 3 and ordinary, in any action where they ſhall be charged. 


E. 3. 45. 14. H. 8. 14. (42) And there is a difference between leaſes made by them 


Z. 427. 7. Co.. . 
-—" - 5 wy 4 11. b. for the life of another, and a leaſe for a term of years, for 


31.5.5. 46. b. 3. Co. 65. the firſt are not void by the death, without entry made; and 
a Abb.g. Fitz. 50. c. 


Br. Acceptance 15. 32. this is proved by the caſe of Juris Utrumin 11. E. 3. [ Fitz, 
kg *. 300, . Tot. Juris Utrum, 3.) of the acceptation of fealty of 
[ 240.4. ] the leflee for life of his predeceſſor. * And 2. H. 4. [z. a. 


pl. 7.] Waſte by the ſucceſſor of the archdeacon of Nells 
9. H. 6.44. Dy. 337. 20. àgainſt ſuch a leſſee &c. Alſo the acceptance cf the rent 
H. 6 2. a. 21. H. 7. 38. b. above by the dean where there is no reverſion was void : or 
Inn 5 
Br. Acceptance 14. 19. if the reverſion to which the rent was reſerved be gone or de- 
1 6 = _ termined as by the death of tenant in tail or dower, or be 
321. 370. Ber, 1, changed, the acceptance of rent by them in reverſion or re- 
[Co. Lit. 215. a. Cowp, : : : c 
n mainder is void. And WEsToON argued that for default of 
Rep. 95. ] privity the acceptance above was void; but DyER thought 
[ 11. Co. 79.} | 
contrary to this, for although he be not privy or named his 
ſucceſlor in the provoſtſhip, yet in truth and in fact he is, 3. 
in the parſonage and tythe barn &c. he is ſucceſſor, and ſhall 
be named parſon where any parcel of the parſonage or charge 
- 41- in it ſhall be demanded, as an abbot parſon impropriate &c. 


But guære of this, becauſe the words of the act are, that the 


+ The rraſor. Becauſe the biſhop of the ſaid dioceſe who was the ordinary there, did not. 
confirm the ſaid firſt lcafe to Trucker, this leaſe was void by the death of the ſaid Ravulings, 
not witpſtanding the acceptance of the ſaid rent by the ſaid Goodman the new dean; for 
the faid Goodman was as a grantce by the act of parliament and not a ſucceſſor. Bendl. 
fo. 80. ca. 126. | 


Diſſeiſor made a leaſe for life reſerving rent, and afterwards granted the 'reverſion' to 04 
the diſſeiſce, who accepted the rent of the leſſee, this acceptance conciules him. 28. H.8. enjo 
30. FP. pl. 207. ante. ] ;. Co. 15. accord. | judg 


/ | de ET: WOTr 
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Trinity Term, 7. Queen Elizabeth. 


[ 240. a.] 


dean ſhall have it as Dean, and by that name ſhall be impleaded F. N. B. 4g. c. 
and pleadable Ac. And at length with the aſſent of Browne, Judicium, poſt. 252. b. 


judgment was given for the plaintiff. 


— —_lH 


Broughten againſt Conway. 


TERMOR of lands and tenements (whereof the 

wife of his leſſor has good title of dower, and who 
alſo recovers, and has execution of the third part in ſeveralty, 
by aſſignment of the ſheriff, )by indenture, with recital of his 
leaſe, gave, granted, aſſigned, demiſed, and to farm Jet, all 
the ſaid lands and tenements comprized in the indenture of 
the former leaſe to another, “ to have, hold, peaceably enjoy 
c“ and poſleſs all the ſaid lands and tenements to him and his 
cc aſſigns during the term of years then to come. And further, 
cc he covenanted and granted that he had not made any former 
66 grant, or any thing, whereby this grant or aſſignment might 
« be in any manner impaired, hindered, or fruſtrated, Bur 
& THAT the ſaid aſſignee and his executors by virtue of that 
cc grant and aſſignment might quietly have, hold and enjoy 
ce all and ſingular the premiſes with their appurtenances du- 
& ring the term to come, without any impediment or diſ- 
te turbance by him or by any other perſon, &c.” and exe- 
cuted a bond to the aſſignee with condition to perform and 
accompliſh, or cauſe to be performed and accompliſhed, all 
and ſingular the covenants, grants, agreements, and articles 
in the ſaid laſt indenture contained, and on his part to be 
performed and accompliſhed. (44) In debt on the bond, he 
pleaded the condition and the indenture verbatim, Sc. and in 
performance of it, pleaded that before the indenture he had not 
made any grant, or any other thing whereby the grant or aſſign- 
ment aforeſaid could be in any manner impaired, or &c. BUT 
THAT he had bad, held, and quietly enjoyed all and * ſingular 
the premiſes &c. without impediment &c. according to the 
words of the covenant. And the plaintiff by replication 
ſhewed the matter of the recovery and execution of dower 


(43) 


as above before the aſſignment or grant made to him by the 


(43) Hil. 40. EI. B. R. ꝙ Peles and Firvies Caſe. 


After dower recovered 
againſt a termor, he 
leaſes over and cove- 
nants that he has done 
no act to impeach, but 
te that the aſſignee may 
«© quietly enjoy without 
« let of him or of any 
« other perſon ;** the 
words but that have re- 
lation to the covenant 
that he had done no act, 
and extends it only to 
acts done by the defen- 
dant himſelf. 


[D Dal. 58. 

Mo. 55 Js 8 
2. Kebl. 291. 

Dy. 42. pl. 14. 

1. Rol. Ab. 426. 
Winch. 91. 

Latch. 105. 


3. Car. Cro. 107, 
27. H. 8. 29. a. 


* [ 240. b.] 


Tenant pur auter vie leaſes for 


twenty-one years, and covenants that hu has not done any att 6:4 the leſſee ſhall or may 
enjoy it during the years. Afterwards within the twenty-one years ce/tur gue vie dies, ad- 
judged, that the action of cvycnant does not lie, for 4:4 refers the words ſubſequent to the 


words preceding, 


ſaid 


{ 24D. b. ] Trinity Term, 5. Queen Elizabeth. 
Py. 300. 303, 328. ſaid indenture, by force whereof he had not nor did enjey the 


tenements aforeſaid without diſturbance or impediment of the 
8 faid wife according to the form and fd of the indenture, 
x. Cyo. 167. and this he aſſigns for the breach &c. And the defendant, 


by way of rejoinder, confeſſes all the matter of the repli- 
cation as above, but ſays, that after the recovery and execution 
of the dewer aforeſaid, s. on the ſaid day of the date of the 
indenture laſt aforeſaid, he granted the whole eflate and term 
of years which he then had to come of and in the tenements 
aforeſaid with the appurtenances to the ſaid plaintiff to have 
and peaceably enjoy according to the form and effeft of the in- 
denture aforeſaid Sc. And to this the plaintiff demurred in 


2. Kebl. 207. law ; and afterwards the plaintiff died, wherefore xe. And 
* =o _ ho 4 the opinion of three of the Chief &c. were againſt the plain- 
Litt. Rep. 81. tiff, 3. that the ſequel of the ſentence, y. © BuT THAT” is 


x. Saund. 58, 59. di 
ilatory and depends upon the precedent matter, and no ne 
2. Com. Dig. 566. y PE 2s P 2 O new 


Dougl. 43. 1. Term Rep. matter or ſentence. * But BRowne ? contra ſtrongly. See 
671.1. Hen. Bl. 34. Shep. 


Touch. 168. and fee the like M. 8. of the now Queen, fol. 2555 de pl. 4+] and 


ibid. 162,163. 3. Term. IA. 3. & 4. of the now Queen, fol. [207. a. pl. I3.] for the 
Rep. 524. 4. Term Rep. 


23 intendment of (but) Sc. The like M. 8. & g. fol. [ 285. a.] 
for the words © and that without treuble, c.“ 


Trin. 5. Tac. B. R. Gregory v. Gregory, In debt for rent upon a leaſe for years, the 
Plainiin counted that he and his wire by deed indented demiſed to the defendant all that 
third part to which EI ZAV his wife had right of do er of two meſſuages, and becauſe 
he did not aver in his declaration that his wife had right of dower, the better opinion was, 
that he ſhould be barred, and the indenture is not an eſtoppel by reaſon of the words 
* that third part '' which ought to appear upon certainty, but here 2% confat that the wife 
had righ* of dower; as if a man leates to me by indenture a lands that be bas by deſcent 
from his ſalbe, I may ſay that he had rathins by decent. Br. Condition, Þ 126. [See 
arte, 190. a. margin. notes to pl. 41. and note (a) to the ſame. I 


i ———_— RR 


Building on à man's (45) II was reſolved by the greater part of the Judges and 


oven waſte within a fo- ; T : 
reſt is „ warwoeſiune; Qucen's Counſel this Term at Serjeants* Inn in the 


but the Juſtice of the preſence of the Earl of Sex, Juſtice of the Foreſts on this 
forcit may ſuffer it to 


ſtand, and impoſe arent ſide Trent, that the building of a new houſe in the ſeveral 


% =P NY ſoil or waſte of any man within a forcſt is a purpreſture and 
enk. Cent. 5 C. 100. S. C. 


3 Inſt. 204. nuifance to the foreſt and the game, and finable, or muſt pay 
[ W. Jones, 377.] A rent for the toleration or permiſſion for it to ſtand at the 


judgment and diſcretion of the Juſtice, or is razeable, and ta 
be deſtroyed at pleafure &c. 


Atkins, in his readivrg upon the Statute of Foreſts in Lincoln's Ian Anuguflt 1632, held, 
that the erection of a beacon on one's own land in a foreſt is a ucpreſture ; and he cited 
one + Þy/oye's Cale which was at the laſt eyre at Fulham. A fum of money was deviſed 
by By/6xe ro erect a cauſeway in the ſaid toreſt, which was done accordingly by his fon, 
and he was fined. for a purpreſture. A man in a foreſt cannot cut down wood on his own 
land without view of the foreſter, [Fitz. Ab. tit. Treſpaſs, 229. | r. Foreſt. 6. but h 


he 
V 5 WS 4 5 o (erin; 1 \ — 7 — A, 7 S4 ' A - . a 
ay do it by prcleription. Cv. Lit. 123 C. and Mr. Harz. rote (15) in fol. 118. a.), 


Hcath 


(46) f 
deprive 
he appe 
Court 0, 
to the 
makes 
the ſen 
2 conte 
in whi 
and th 
manne 
C. 12. 
appeal 
And b 
of the 
ticula! 
appea 
that t 
becau 
of thi 
ſhew! 
Cour 
not b 
Tern 
ſaid \ 
« 4x 


Trinity Term, 7; Queen Elizabeth. 


Heath againſt Atworth. 


(46) AARON of 2 church within the dioceſe af Wir in- 
cheſter made a leaſe for years, and afterwards was 

deprived by the Commiſſary of the Biſhop of Wincheſter, and 
he appealed 10 the Archbiſhop of Canterbury in bis prerogative 
Court of the Arches, pending which appeal, another is collated 


to the parſonage by the Biſhop of V. patron &c. and he 
makes a leaſe for years to the Commillary aforeſaid who gave 
the ſentence of deprivation. And between the leſſees there was 
a contention, and the firſt leſſee brought an ejectione firme 
in which the deprivatipn above was pleaded by the defendant, 
and the appeal ſhewn by the plaintiff to have been made in 
manner and form aforeſaid, where the * ſtatute 24. H. 8. 
C. 12. limits, and preſcribes the form, manner, and order in 
appeal, to be made within the realm and not elſewhere &c. 
And by the ſtatute the appeal ought to be to the Archbiſhop 
of the province where &c. without limiting any court in par- 
ticular. And therefore the defendant demurred in law to the 
appeal. And it was ſhewn in argument by the civilians, 
that the Arches is not the Court of Prerogative &c. But 
becauſe the defendant demurred generally in law to the plea 
of the appeal in manner and form aforeſaid alleged, without 
ſhewing to the temporal Court which is the Prerogative 
Court, of the juriſdiction of which the temporal Judges can- 
not be intended to be conuſant &c. And at length in this 
Term it was the opiniort of all the Judges of B. R. that the 
ſaid words in the appeal, 3. in his prerogative Court of the 
« 4rches,” were void and ſuperfluous, and the reſidue, 3, © fo 
« the Archbiſhop of Canterbury,” ſufficient to have the benefit 
of the appeal by the good equity and intendment of the ſta- 
tute aforeſaid ; for which ſee well the words of the ſtatute. 


—ͤ —— . —— — 


EMORANDUM, That on the laſt day of this 
Term it was agreed by all the Judges in the 


Hil. 41. Fl. C. B. The Court took a difference, *. 


(47) N 


[ 240. b.] 


In B. R. 


To a plea of depriva«. 
tion, replication that 
plaintiff had appealed to 
the Archbiſhop of C. in his 
Prerogative Court of the 
Arches ; on general de- 
murrer becauſe the ſta- 


- tute gives the appeal to 


the Archbiſhop of the Pro- 
vince, without limiting 
any court in particular, 
this Court rejected the 
words “in his Preroga. 
ive Court of the Arches"? 
as ſurpluſage, 


Dy. 20g. b. 20. H. 6. 
25. b. 10. H. 7. 13. 
29. E. 3. 16. 27. H. 6. 
Gard. 116.118. 2. R. 2. 


Quare Impedit, 143. 3. 
Cro. 680. 42. E. 3. 14. b. 
Plow. 12 5. 6. Co. 18. b. 
5. 51. b. 


ia. 4. J 


[ 3. Bl. Com. 64, 65. ] 


1. Keb. 157. 


4. Inſt. 337. 


[ 5. Com. Dig. 34, 35 
Dougl. 4. 667. ] 


A ſheriff's return to a 
ca. ja. of a reſcous made 
from his bailiff itinerant 


If the ſheriff return a reſcous made 
to his bailiff, it is good where by the return he took conuſance cf it himſelf: 


but if he 


return a reſcous by the report of his bailiff, as in this caſe here “ he anſwered me. bu, 


this is not good. 
and GLANVIL, in a caſe moved by alliams for divers poor men. 


And this difference was agreed to by WALMESLEY and ANDERSON 


Trin. 42. El. B. R. The ſheriff returned re/cr/it ballivo, and it was holden bad. 


Yer ſce at this day rhe return is good, becauſe he returns the truth of the fact; 


and ſo 


it had been taken Mich. 38. & 39. £48. upon a reſcous returned by the ſheriff of the county 


vi I. fett. 


Bench, 


L 241. a.] 


js bad : ſecus if it had 
been from the bail 

a franchiſe. So on a ce. 
ſa. or ca. utl. after judg- 
ment, if a reſcous be 


made the ſheriff ſhall ftv 


be charged, unleſs it be 
by the King's enemies. 


Jenk. Cent. 6. c. 1. S. C. 
29. E. 3. 19. 39. H. 6. 
42.2. 2. Ro. Abr. 456, 
457. Jo. 201. 21. H. 7. 
23. Rol. Contin. 78. 
R. 44. 2. H. 4. 4 3. 
H. 7. 11. a. Fitz. 69. b. 
103. d. 27. AM. 65. 14. 
Jac. Cro. 419. 1. Ro. 
Rep. 389. 3. Bulſt. 199. 
1. Rol. Abr. ?c7, 808. 
Went. 101. 4. Eliz. 
112. b. 3. 6. Co. 52. b. 
54. 4. Co. 84. 10. H 7. 
26. 10. H. 8. 28. 28. 
Aſſ. 46. 6. H. 7. 12. 
38. E. 6. 65. 33. H. 6. 
„ % „ 4+. $6 
12. H. 7. Cro. 3. 

J 4. Bac. Ab. 402. 5. 
Com. Dig. 439. Dalr. 
Sh. 217, 218. Imp. Sh. 
183. 5. Pur. 28 72. 2. 
Term Rep. 5. 125 4. 
Term Rep. 789. Bul. 
Ni. P. 63. | 


— 
—— 


„ 
Jr: grave impedit againſt 
the {.rch\.;hon, B. ſnop, 
and Clerk, on cefault by 
all, damages ſhall be had 
againſt ail: but the 
plair tiff muſt mate ti- 
tle, and procei u yo 
to inquire &c. and tlic? 
the jury find plenarty h 
the Clerk of the colla- 
tion of the Archbiſhep, 
the plaintiſt ſhall reco - 
ver the preſentation and 
damages. 


7 

Ao. 87. 2 © © 
Bendl. 1:9. J | 

Fit. 7. Hin. Rot. £25, 
10, Fo. 118. b. Hoh. 
182. 1% N. 8.235. I. 
Benelli. 117. 11. H. 6. 
r 
Ii. 6. 4. Dyer, 135.50. 
2. Rol. Ab. 357. 
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Trinity Term, 7. Queen Elizabeth. 


Bench, that the return of a ſheriff of a reſeous made to his 
bailiff itinerant &c. by theſe words. s. By virtue of this writ 
Se. I have commanded my bailiff itinerant c. who has an- 
ered me thus, that he has arrefled &c. and ſhews the cer- 
tainty of the day, year, and place &c. and that reſcous was 
made &c. is not good, becauſe this arreſt is the proper arreſt 
of the ſheriff himſelf, and no credit is to be given to the 
word or anſwer of the bailiff itinerant. Otherwiſe is it of 
the bailiff of a franchiſe who has the return of writs and ex- 
ecution of the ſame, where nullum dedit reſponſum is a good 
return, upon which a nen omittas ſhall iſſue. And in this 
Term the Judges of B. R. were of the ſame opinion in the 
return of a reſcous by the ſheriff of Somerſet upon one Reade 
of Lanreport. And alſo it was holden beſides in the Bench, 
that if the arreſt be by virtue of a capias ad ſatisfaciendurn, 
or capias utlagatum after judgment, and a reſcous made after 
the arreſt at the fame time, by which the party eſcaped, that 
the ſheriff ſhall be charged for the eſcape with the condem- 
nation, and ſhall have his remedy over againſt the reſcuer by 
action upon the caſe: but if the reſcue be by the enemies of 
the King it is otherwiſe, 


—— — ——— 


Watſon again/? the Archbiſhop of Canterbury 
and others. 

(48) NI EDI was brought by Watſon againſt 

tie Archbiſhop of Canterbury, the Biſhop of Lin- 
com, and one Garth, clerk, of the church of Glatton in the 
county of Fiuntingdon, and proceſs continued againſt all until 
the grand diſticls returned, at which day all the defendants 
mane default, upon which the plaintiff made title to the 
patronage to have a writ * to the Biſhop; and a writ to in- 


gquire of the damages was awarded, and beſides this, to inquire 


of the plenarty of the church, and of whcſe preſentation, 
and hov much time is clapſed from the avoidance, and how 
much the churcn is worth by the ycar. And all theſe points 
were returned by the inquiſition: and it was found that the 
church became void three years ago, and remained void two 
years and upwards, and that the church is now full of the 
fail Gregory of the collation of the ſaid Archbiſhop. And 
hy ce opinion of the Court judgment was given that the 


plaintiſſ 


plai nti 
to the 
of the 
miſeric 
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Trinity Term, 7. Queen Elizabeth. J 241. b.] 


plaintiff ſhould recover the preſentation; and he had a writ 


to the Biſhop of Lincoln aforeſaid, and damages to the value ; 
of the church for half an year &c. and all the defendants in Rn 
miſericordig, 


———————————_—_— 1 ——ñE — — — 


Brooke otherwiſe Cobham's Caſe. 


E/{ORANDUN, That after the end of this In piracies, the 1 
. dant ſtand: te 
| Term, one Brooke, alias Cobham, was arraigned — N of N 
in Southwark before the Commiſſioners of oyer and ter miner fort er dure. 
1 . 1. Inſt. 391. 222. 
for a heinous piracy and murder done to a Spaniard, and py x 70 387. 
ſtood mute, and would not anſwer directly. The queſtion 3. Inſt. 174. 


was moved by the Attorney General, whether he ought to — 2 EM 
have judgment of peine fort et dure in this caſe? And as it 
ſeemed to SAUNDERs, Chief Baron, BROWNE and DYER, 
Juſtices, their opinions being aſked in it, he ſhall have it. 
And this by the words and good and reaſonable intendment 
of the ſtatute 28. H. 8. c. 15. And according to the above 


opinion judgment was given by SERJEANT CARus (a). 


(49) 


—T— 


[(a) Asm, in his Abridgment of theſe | © trie com? rooberie fait ſur la terre et auxi 
Reports, adds to this caſc, Ef aver | ** 28. H. 8. c. 15. o pirats de clergy et 
« ſon clergie puis fil uft demande ces per flat. | © ſunfluary,”” And now by 12. G. 3. c. 20. 
% 1. E. 6. ca. 12. but the edit. of DyYER | perions arraigned for piracy and — 
15% in the Midille Temple library, in the | mute ſhall be convicted of the offence as i 
fame hand as mentioned above, fol. 71. b. | by verdict. See Bl. Com. b. 4. c. 25. and 
note (a), adds to this, . Semble qric i! nave- | 2. Hawk, P. C. 264. 268.] 
ra Clergy pur ceo gue piracie et ore dire 


| 


—— — — — = — — 


— 
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4. Co. 71. b. 


[ 24t. b.] 


Michaelmas Term, 
7. & 8, Qucen Elizabeth. 


Whiteacres and another agaizſt Thurland. 


A tflctum ca. ſa. not (50) I EMORANDUIM, That in Eaſter Term laſt, there 


being ſerved in time, . 8 ; 
nn rr ee was a capias ad ſatisfaciendum awarded at the ſuit 


turn day, and the defen- of J/hiteacres and Day, executors of one Wara, 2 
3 * T. Thurland, Clerk of the Cloſet, and Maſter of the Savoy 
eee ee RIG upon a teſtatum out of London into Midulliſex, returnable in 
n arreft, but Tres Trin. which writ was delivered to the ſheriff of Mid- 
as the n was dleſex to be executed, in due time, but it remained in his 
wholly innocent tlie de- 
fendant was kept in ex- hands unexecuted for a month and more after the day of the 
8 4 81 return. And after this one Frage, actor of the ſaid plaintiſt, 
us Gy 5 £ = had the ſaid writ back out of the hand of the ſheriff, and pro- 
4. R. 3. 10. cured one Turke, clerk of Mater Lone the prothonotary, to 
alter the ec, and to make the return Tres Michael.; whereas 
[ * 242. a.] it was * befure Tres Trin. And the entry of the awarding 
of tlie writ, being upon a ?;Zattm (cr otherwiſe no entry of 
ſuch writ is uſual), not continued and made according to 
the writ until the beginning of this Ferm of Saint Mictacl 
which was done by Seu, a clerk of Lone; and the writ 
ſo altered and unſealed was delivered back to the ſheriff by 
Feake, who by virtue of this made a precept to certain ſer— 
jeants of London, And chey arrcited Thurland; and led him 
to priſon, after which arreſt the writ was feated, and brought 
back to the ſheriff, (0) „io declared theſe facts to the Dil- 


ſoner. Whether he thus arreſted was in execution dy this 


(£0) Note, the entry of the raptros ar. ſcitisſisci enuiui id not uſual, ang 2 t. 15 Cor fo 
Het JI. [CC of on eng, {aid . . Trin. 8. "Ts 11 the cate of 9nd J.. * 
2. Brownt. 321. 1 that this was the rraion Uh. * Ar 4 c 4 {AS ONE m > av a F. fit. ct 
elepit, becauſe there is no entry of record vi the . 4+, an- 0 o is it ef the fi. . » = ut an 
E. 711 is al ways echter 1 or record in this an Nr. £ il Jibt ji ft nut dlietatem itt oe 401141 fer 
this, contrary to ſuch entry of record, be ial. ne vcr n. ve a c Or freve farins. But he 
laid che E 2 cun ning attorney would pray an eit, and make nv entry of record, and tlien 


upon the return of the meriff of il h, dat uc mas hade a 4s 1 ta. for there is 19 
Ie of recor | to conclude im. COKE alſo iaid that 5 D 4 f./*47 the entrics of tt 
rapras or fiert facins are neceſſarx, ang yet upon return UL A Loud or nun fl 1NVenins 10 
may have e527 for it. = Inſt. 295. 


— — 
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( From th uus mark tao D: 11 al EV TL Ares | «6 (e377 6 2 te 0 "wa! PV 1: Nun, ei [119 rr fr'it 11 


T could make tenſe of it in no other way. It 14 ren tion per £1 Ph. aft re din, RVVEImi QI 
28 in the original thus: d e gue declare e [cate gat HeMiy', i ie guctt un.“ 
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Michaelmas Term, 7. and 8. Queen Elizabeth. 


arreſt or writ newly ſealed, or nat, is the queſtion. But after- 
wards, at the 2 ef Michaclis, the writ, being indorſed and 
delivered by the old iheriff to the new ſheriff, was returned 
cepi corpus, and the body alſo was brought to the bar, where 


requeſt was made by the counſel for the defendant te ſtay 


the acceptance of the writ till the practice was looked into; 
and ſo it was for four dave, and the writ and body delivered 
to the ſheriff &c. And there were four perſons committed 
to the Fleet, . Feate, who procured the ſaid writ, Turke, 
Stebbing, and the Clerk of the under-ſheriff5 and proceſs 
againſt the ſheriff. Afterwards, upon examination of the 
executors upon oat, it appzared to the Court that they were 
clear of all the covin and injuſtice of the practice; and upon 
their reque!: at the bar a2'nit the priſoner that he might be 
committed to priſon for tue execution, the writ was received 
by the order of the Court, and Thurland committed to the 
Fleet &c. on the 14th day of \Vovember in this Term. 


— — —ę YT nt — 


(51) 8 RE FACTAS upon a recognizance: the defendant 

demanded yer of the condition, wiica being heard, 
it appeared that it was to perform the award of two Knights 
in two points only, viz. for and concerning the right, title, 
inter gſt, and poſſiſſion of a certain parcel of land ci by 
eſtimation twa hundred acres called Kelflornetinge, and all 
acticus, ſuits, Fc. dependiig between the parties for that laid, 
SO THAT Cc. before a certain day Cc. The defendant 
plcaded that aiccr the recognizance, and before the day &Cc. 
the arbitrators aforcſaid did not make and deliver in writing 
indentcd and ſcaled any award &c. 0, for, and concerning the 
ſaid parce! of !and called &c. and all actions, ſuits, Fo, con- 
cerning the ſame &c. Note the plea in the douvienchs, 
The plaintiff iet forth the award in certain, which was in 
divers other points which were Contained in the fubmiihon 
and condition; and to the ſaid parcel of land they gave no 
name, but that in the waſte lands in the vill of Ac, they 
awarded, that the acfe naunt foould have the brats there £737) 


(<1) In debt by + Fete! u: Ille; on a bond to fend to the award of J. J. the arbitra- 


[See Cowp. 9. 2. Black. 
Rep. 823. 1190. 2. Hen. 
Bl. 29. 


1. Inſt. 260. b. 


Mich. Ult. Rot. 1897. 


Sehm:iMon to arbitra- 
tion of all prepur'y and 
ertereſt in XK. ard all ſuits 
C:nceriarng the ſame, ta qued 
Sc. Award only of 
brakes in X is bad, be- 
cauſe, 1. The ſubmiſ- 


fon being conditional: 


the award m'zit take in 
every thing ſubmitted. 
2. Ine property is not 
e&\7.rced, but only a pro- 
ft out of the land. 3. 
Allouth tney intended 
to award the plase itſelf, 
they have not named ; 
and then ro averment 


in the pleading may de- 


Core their trennt. 


[Sce Dy. 210. b. 243 b.] 4 


Dy. 18g. . . 9-8; 
8. Co. $0. a. 98. 
1 


ters awarded that ten pounds hould be paid to a tranger to the awardgz werefore it wes 


„ Hudsed agalnſt ihe pleintin : and altheugh te rru-h was that the 14 


* * 
1 * 1 7 2 108 K -a 
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— 


ncy to the plata, 2nd received this for his maler by the intent uf the arbitrators, yes 


1 


- . .  .4 2 3 ' , A & ? ; 4 
vecalule it wits NOT expretsiy rectted in the award that he had the ten dounds for lis maker, 


therefore iafufficient - 7.4. ge Jace R. [i. 
2 


Lord Rer. 123. Lyd en Awards, og] 
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ing during his life, paying to the plaintiff annually two 
ſhillings for the moiety of the royalty of the ſaid brakes, 
which appertained to the“ ſaid plaintiit; and fo concluded, 


&« as in the ſaid award among other things more fully appears,” (53) 
without making mention of actions, fſaits, c. and then 
| aſſigned the breach in the non-payment of the ſaid two ſhil- ther 
| lings, with this affirmative averment after it, © that the ſaid ſtatu 
% parcel of land where the brakes grow is the ſaid parcel of from 
| & land called Kelftornelinge, for the right, title, intereſt, and ed ir 
| te poſſeſſion of which the parties put themfelves in arbitra- my l 
| te 27 55 7 2 cc / a: 25 did 
tion,” without ſaying “ and not other or different,“ nor di Lond 
they refer this to the condition &c. upon which the defendant affon 
| 5 demurred in law &c. (52) And it was argucd by Pox- e. I. 
| fKyd on Awards, 116, TRELL that the award was void in the whole, becauſe the ber i 
2 4 thing in ſubmiſſion was not touched by the arbitrators; but c. 9 
CARus and HanPER to the contrary, and that by this aver- 3. 2 
ment the thing is ſufficiently touched &c. And at length mor! 
the Juſtices declared their opinions in the matter, and all prea 
held againſt the plaintiff. And the reafon of three of them firſt 
was, for that the award was void, becauſe they do not award pun! 
[Kyd on Awards, 114. for both points, but for one only, and their authority was the | 
Kc. reitrained and conditional by the words “ /o that Sc.“ And for 
. H. 6. 46. b. 7. H. 6. . 8 
2 * - U. oy C. there is a difference between a ſimple ſubmiſſion by parol of 11. 
43. 39. H. 6. 11. 19. two things, and the arbitrators make award of the one only, * 
H. 6. 6. Arbitr. 5. 8. 3 1 d P 
Co. 98. a. 10. Co. 131. this is good for ſo much &c. Alſo the award was not of the TI 
Dy. 2813. Bb. . : . 17 „ Bn J 
8 5 4 property, right, and poſſeſſian of Kelſo? nelinge, according to ſtati 
Eliz. 217. a. 1. Ro. the condition, but of the rates growing in it, which 1s only from 
_ Abr. 263. (Os. parcel of the profits of the foi! &c. Alto the award is not 
_ [ Kyd Awards, 131. ] 0 ; : was 
3. Bulſtr. 68. 9. E. 4.44. 1. referred by the arbitrators to the thing in ſubmiſſion, nor any lain 
[Kydon Awards, 149.] generality comprehending the thing, but of another matter. at t. 
CE Ar * ] 1 * 7 
＋ en 71. y. 279: And the averment of the party that all is once, as above, EIS 
* 52. 1.Sand. 32,33. cannot expound the intent of tlie arbitrators. And alfo the ver) 
form of the averment above all in the affirmative without pro: 
« 1 ofh di fFo 55 
concluding negatively, s. * and not other or different,“ as the it h 
uſual form is, is not good. And then the negative plea ; 
which the defendant has pleaded above as well for the aCtions tu 
and ſuits &c. as of the land, is not comprehended by the do | 
plaintiff, only in one of them &c. Sce more of an award and ſet 
the pleading of it in the next page. Ani 
3 give 
See 
faid 


On!lgwe?s 
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Onſlowe's Caſe. 
(53) FF perjury be voluntarily committed in B. R. by any 


teſtimony or proof, on a ſuggeſtion for a prohibition 
there granted againſt an eccleſiaſtical Judge according to the 
ſtatute 2. and 3. Ed. 6, c, 13. by which the party is ſtayed 
from a conſultation; Whether it can be examined and puniſh- 
ed in the ſtar-chamber, or not, was a great queſtion between 
my Lord Chief Juſtice of England, and Onſlowe, Recorder of 
London, for his brother ; for which cauſe all the Judges were 
aſſembled at Serjeants Inn, and peruſed the ſtatutes of 3. H. 7. 
c. 1. and 11. H. 7. c. 25. and the proviſo for the ſtar-cham- 
ber in the act * of perjury in the 5th year of the now Queen, 
c. 9. And they thought that it was not, for the ſtatute 
3. H. 7. does not provide any puniſkment for perjury, any 
more than it does for murder, although it is mentioned in the 
preamble to tollow maintenance, and others the miſdemeanors 
firſt recited, And this may appear by the concluſion of the 
puniſhment of the offenders, which ought to be according to 
the laws and ſtatutes before provided ; and there was no law 
for perjury before this time but attaint &c. Alſo the ſtatute 
11. H. 7. was not neceſſary to be made againſt perjury, to be 
puniſhed by the diſcretion of five perſons 
if there had been other means of doing 


there authorized, 


it &. Alſo the 


12. of H. 7. and 
from that by the act c. 2. until the next parliament, which 


was in the 19. H. 7. and then expired, fo that the authority 
claimed in the ſtar- chamber was not in being nor reſtrainable 
at taæ making of the act of the 5. of the now Queen, for a 
thing which is not cannot be reſtrained. (54) Alſo it is 
very uncertain to which of the ſaid ſtatutes of H. 7. the 
proviſo for the ſtar-chamber extends: if it be to the laſt, then 
it had no exiſtence at the time of the making of this proves. 


ſtatute of 11. was continued only to the 


Aliſo the concluſion of the previjo is, that they may proceed 
there NC in ſuch wile as they might have done and uſed to 
do bciure the making of this act to all purpoſes, fo that they 
ſet no leſs pumiſhment than is contained in this at &c. 
And if they could not do this of right, the ufage could not 
give them authority, for it is a copulative; whereiore &c. 
Sce more in the paper of Abridgmeut of this Starutes afore— 
ſaid. And tie culc was debated by the counſel of the parties 


1 before 


[ 242. b.] 


Perjury in the proof of a 
ſuggeſtion to obtain A 
prohibition in H. R. is 
not puniſhable in the 
ſtar- chamber. 


[ 3. Intt. 164. 166. ] 


Noy. 6. Co. pl. Cor'. 
164. contra. 


Dyer, 202, 
TT 244.4. ] 


ro. El. 148. 1. Hawk. 
P. C. 330. ] 


8. H. 7. cap. 13 
Dy. 288. a. 


3. Cro. 521. 
7. H. 6. 25. 


[2. Haw. P. C 319. 3. 
Com. Dig. 146 — 149. 
Sce ſtat. 2. Geo. 2. c. 25. 
23. Geo. 2. c. IT. 
1. Term Rep. 69.) 


Uſaze canrot give & 
court authority where it 
had net r. ght to act be- 
fore, by reaſon © the 
WIG **a5 ry might lav 
„ don. ard ud ia d. Sc. 


[Where uſage may ex- 
pli.n a ſtat or cher, 
4. erm Rep. 727. 3. 
Teri Rep. 279. 288. 
notes, ] 


— — — 
— — — — — 


fere t 23% ane NO! 


[ 243.2. 


— 
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before the Council of our Lady the Queen in the inner ſtar- 


chamber, gui avijare vol. 


ber, fol. 9. FOOL 


Sce 13. E. 4. for the ſtar-cham- 


— — — — — —— 
„»„— — 2— 
* 


—T_ 


(a) But 16. Car. 1. c. 10. having recited | e coſſed by che common law, by the third 


in the 2. ſect. that all matters examinable in i £ 


{ ©, Ciioiven that court, and all Juriſdi ction, 


the ſtar- chamber might be examined and re- power, and authority thereto belcnging. 


— 
— 


It of three coparceners 
one alienc, no writ of 
partition les upon the 
ſtatute by the others, be- 
cauie they have a writ at 
common law. If both 
Join in a writ againſt the 
alienec, ard ape is non- 
ſaited, ſt.ll he ſhall be 
ſummoned and ſevered, 

and his part ſet out as 
well as the reit. If ot 
three, the eldeſt purchaſe 
the part of the youngeſt, 
or it her huſband do, the 
writ lies for them at 
common la agalnſt the 
. 

[ Ecnel. 132] Ben. in 
Keilw. 211. b. N. Pen. 
20. 5. C. 

Co. Lit. F. 264. 11. 

Co. 64. Jen. Cent. 4. 

cap. 96. 1. Rc, Rep. 

243. Lit. 276. T. N. 
B. 61. 8. El. Benl. pl. 
17. 4. Mar. Bcul. pl. 3. 

N. B. 51. e. Eetween 
B.ſterd arid 8 of 
land m Cavcliungd, Lit. 

50. 

[Ke inſon Gavelt, 109, 


. 4 . * 
LY 


tion, i t da d 
at er biſtre th. 25% 
Plantſt ſud that the 
arh. tra: or by I'S award 
8 betore iht 230 
did GY 
lege ed, for it Would 
be . e* rel [545 tian 
they) dit, Bf d tut: 
in the d. zupct ve verde 
of the cod. ton: er H.. 


2 E 5 15 Hl 


- = . f 
bi Fr OI. Al a 141 
7 7 ” * * 7 * — 0 

Vote CF 84 . 4 „ # 24 a Low 102 


; 1 e. 
carreteel & W. I! Tie 


1 } 
werd yielded ; JC 1441 2 


FN 1 
it Ve | 9 


(55) THERE are three coparecners, and one of them 

alienes all that belongs to him in fee. And after- 
wards one of che other coparcecners brings a writ of partition 
againſt the other and the alienee upon the ſtatute 731. H. 8, 
c. I. I; and becauſe he may have a writ in this caſe by the rule 
of the common law. the opinion of the Court was, that the 
writ ſhould abate; but if the two coparceners had joined 
againit the alience, although one had been non-ſuited, yet 
he ſhould be ſummoned and ſevered, and his part ſhould be 
parted and ſevered as well as the other two parts. Yet 
quiere this. See ior the firſt point, H. 2. and 3. P. and M. 
fol. [128. a. ſupra.] accordingly. And by the Reg ifter 
el. 79. a. b. if the huſband of one of the three coparceners 
purcnaie the part of one of the others, he and his wife ſhall 
nave a joint“ writ ſpecial at the common law againſt the 
chlid. So it ſeems if one of the three purchaſe of another 


his part, the purchaſor ſhall have ſuch writ againſt the third 
&c. | 


(55) Der on bond 


of two, of 1 


with condition to perform the award 

actions and quarrels depending in 
variance between the parties, & % that the ſame arbitrament 
and yreldec! te the ſuid parties by the arbitrators 
« in wreit:2g at or b:fore th: 234 of Fuly Sc.“ The defen- 
dant pleaded, preto/tendo that the ſaid arbitrators did not 
make any award between the 


ce wer? ade 


parties &c. fur plea, that the 
ſaid arbitrators, after tze making of the writing aforeſaid, 
ive ufore did 23d da Fuly, did nit ditiver to the 
ſa: jarties any award in writing cf and upon the premiſes in 
the 1corf. ment aforeſaid Teclſicd Ke. to which 
| lied 


re 


4 


the plaint, 


Mic! 


replied 
writing 
aforeſai 
taken 
their a 
the ſai 
form a 
ſaid aw 
that & 
all ſui! 
defend 
penſe 


paym: 
(57) 


anſwe 
very 
glanc 
alleg' 
it in 
writ! 
« ar 
and 
and 
4. 
af ut 
ſel; 
plea 
GK O 
con 
anf\ 
vel 
the 
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replied that the aforeſaid arbitrators after the making of the 
writing aforeſaid, and before the ſaid 234 day of Fuly, s. at N. 
aforeſaid, at the ſpecial requeſt of the ſaid parties, having 
taken upon themſelves the burthen of the arbitration &c. by 
their award in writing made and to the parties aforeſaid by 
the ſaid arbitrators then and there delivered according to the 
form and effect of the indorſement aforeſaid, reciting by the 
ſaid award that, whereas Cc. they the ſaid arbitrators awarded 
that &c. and ſhewed the whole of the award, which was, that 
all ſuits and quarrels ſhould ceaſe and determine, and that the 
defendant ſhould pay to the plaintiff forty pounds, for recom- 
penſe of a ſlander &c. and aſſigned a breach in the non- 
payment &c. and upon this the defendant demurred in law. 
(57) And the cauſe was, becauſe the plaintiff does not 
anſwer directly to the plea of the defendant, s.- to the deli- 
very of the award by the arbitrators in writing &c. but by a 
glance and argumentatively; for they ought to have expreſsly 
alleged that the arbitrators made the award, and have ſhewn 
it in certain, and that they delivered it to the parties in 
writing &. And note, * that no award in writing by the 
ct arbitrators aforeſaid was delivered, had been more apt 
and agreeable to the words of the condition than as above; 
and yet it ſeems good enough as above, according to 6. H. 7. 
[4. a.] that the counſel did not give advice, where the Words 
af the condition were, that advice ſhould be given by coun- 
ſe]; but the ſenſe is equivalent &c. And note alſo, that the 
plea in bar above ſnould be © before the ſuid 234 day of July, 
06 OR 0 the ſaid 231 day Sc.“ according to the disjunctive 
condition above. And note alſo that the word yielded is 
anſwered and ſatisfied by that word deliberat', guære if 
well, for the word redditum had been more apt &c. but all 
the Judges argued againit the plaintiff, 


Jawhkeo 


* Sir Giles Dawbeney avaiaft Davie. 

(58) 2 MORANDU 4, That one N:cholas Davie, 
attorney of C. B. by the addition of, huſband- 

man, was fo condemned in che Bench by bill of debt at the 

ſuit ot Sie Giles Dawbeney, And about the v-tave of Mich. 

the plaintiff had a writ of capias ad ſatiifaciendum directed 

to the ſherifts of London, returnable on the octave of Hilary, 


T ) 4 by 


L 243. b.] 


would have been more 
accurate. 


[Vide ante Dy. 217. 
242. b.] 

8. Co. 98. a. 82. a. 

1. Rol. Rep. 377. 


Dy. 184. 218. b. 
5. 20. H. 7. 12. 4. 
4. N. 7. 3. 


Er, Conditions, 133. 


But ſee Cro. Jac. 28 ö. 
that this allegation of de- 
livery by inducement is 
ſufficlent, and Kyd on 
Awards, 194. | 


* [244. a.] 
After error brought de- 
fendant was taken on a 
ca, ſct. iſſumgout of C . 
but ſealed with the ſe al 
ot . R. on ſuggeſtion 
ot wh.ch he was imme- 
diately diſcharged, and 
the Court committed the 
planus attorney. 
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3. E. 4-26. b. 20. H. 6. which he was arreſted. And upon a ſuggeſtion or feſatum 
Docks writ of error is a Made to the Court that the ſaid defendant, immediately after 


ſuperſedeas of itſelf. 6. the judgment given, and before the iſſuing of the writ afore- 
H. 7. 16. 22. H. 6. 41. 


3. H. 4. 6. Br. Error, ſaid, delivered a writ of error, bearing date the 10th day of 
$ Dy. 2 . 4 October, in the ſame Michaelmas Term, to NEWTON, Chief 


Term Rep. 270. 4 Jafich, which all the Juſtices remembered ; and beſides that, 
Term Rep. 390. 


1 _ d the ſaid writ of capias was not ſealed with the ſeal of C. B. 
Rep. 436. Hen. Bl. but with the ſeal of B. R. And a habeas corpus was awarded 


432-] to the ſheriff of London, returnable on the Sunday next, 5. 

on the 16th of Ockober, and at that day the body was brought; 

[3 NR and this matter of the ſeal was confeſſed by the attorney upon 

29.] his oath. And then, as well for the one cauſe as for the other, 

| the defendant was diſmiſſed at large, and the attorney of the 
plaintiff was committed to the Ficet until &c, 


Stepkin agaigſt Lord Wentworth and others. 
In aſſize for three te- 50) As SIS E brought for a frechold in the pariſh of the 


nements againſt four, 


of three of them each bleſſed Mary of Matfelone which 1s Nphitechapel 
— = —— pariſh without Aldgate, London, by one Stephin againſt the 
ou Claims c : 


the whole, ſans ceo &. Lord Wentiworib and three others. And the plaint was of 
the plaintiff is driven to 
Oe as. oe” tes three meſſuages with their appurtenances : and the three 


peril. ſeverally took an entire tenancy, s. each of a ſeveral houſe, 
2. H. 4.7. 7. H. 4. 2. b. 


34. H. 6. 16. b. 8. 41. and pleaded ſeveral ſpecial bars for cach houſe; of which each 
44. Aſſ. 1. 1. 32 13-H. took the tenancy, and to the reſidue, nul iort. And the Lord 
3.21.2. 33. H. 6. 36. 44- -- : . TY 
E. z. 23. 20. Aff 4. 10. Wenttuorih took the entire tenancy of all three, without this 
oe 8 F. 4. 36. b. . and pleaded alſo a ſpecial bar. And it was holden by the 
[Booth Real Act. 277, opinion of the Court, that the plaintifi is driven and compel- 


278.] lable in this caſe to elect his tenant at his peri), and fo he did. 


Montgomery's Caſe. 


On the grant of an ad- (60) KIN G Ed. b. being patron of a church fall of an 
vowſon to a biſhop and 


Gs Sorceiiiirs aber the incumbent, by his letters patent granted the ad- 
each of tlie then in- yowſon to the Biſhop of Litchfield and Coventry and his ſuc- 
cumbentz a leaſe by 

the biſhop to comitience ceſſors; and further by the ſaid letters patent granted, that 

Whey moe er after the avoidance of tne church by death, reſignation, or 

in is void a7a:n 15 

rr incu: otherwiſe, the ſaid Biſhop and his ſucceſſors ſhould hold the 


bent ſurvive him. 1 5 
1. Coke 155. a. 10. 48. ſaid church to their proper uſc. And afterwards * 2 
hop 
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Biſhop made a leaſe by indenture for ſixty years to com- 
mence at ſuch time as the {aid parſonage ſhould come to the 
hands of the ſaid Biſhop or his ſucceſiors by the death, reſig- 
nation, or otherwiſe of the incumbent; which leaſe is con- 
firmed by the Dean and Chapter. The Biſhop died, the 
incumbent died, the ſucceſſor of the Biſhop entered, and 
made a leaſe for twenty-one years to Montgomery, Whe- 
ther it be good, or not, was the queſtion by my Lord 
Keeper &c. And * it was reſolved to him by all the Judges, 
that the firſt leaſe was void, becauſe the leſſor had nothing 
in the parſonage impropriate during the life of the incumbent 
who ſurvived the leſſor. 

A ſimilar caſe was afterwards in the Chancery between 
Fobſon and Michael for the parſonage of Cottingham &c. be- 
longing to the Bilhop of Che/ter, and parcel of the endow- 
ment of the ſaid biſhoprick, Which was ruled according to 
the ſaid opinion, by the award of DT ER Juſtice, and WELSHE 
Justice. 


— __ - 2 —— —́Zꝓ⏑¹uʒaãͤ 


— - 


Thurland's Caſe. 


(61) A MAN condemned in debt, at the requeſt of an 
| agent of the plaintiff, was arreſted by the ſheriff 
for the debt without any writ or warrant, and being in the 
cuſtody of the ſheriff, the ſheriF and the agent procured a 
capias ad ſatisfaciendum out of the Bench where tne con- 
demnation for the debt was. And by this writ he arrelted 
the prijoncr again, and brought him into the Bench at the day 


this matter is diſcloſed by the defendant to the Court {who 


e return, and returned the writ alſo cop: corpus, 


by examination find it true), with a requeſt to the Court that 


they would reject the writ and return. And the plaintir 


himfclf praved the contrary z and alfo prayed the Court that 
they would commit him to the priſon of the Fleet in execution 
vi the debt. And upon great conſideration the prayer was 
granted to the plaintiff, becauſe he was not farticeps criminis 
in this undue arreſt, which was tortious to the party de- 
fendant, of which injury or fraud the plaintiff ſhould not 
have any advantage, although there followed a legal act: 
and alſo a writ of falſe impriſonment lies againſt the agent 
of the plaintiff and the ſheriff, in which the party ſhall re- 


Cover 


244. 4. 


Co. Lit. 3 52. b. 11. Co. 1 
6. H. 7. 13. b. Dy. 239. b. 
50. E. 3.27 a. Plow. 499. 
b. 11. El. 279. a. 


Dy. 69 a. 


22. E. 4. 37. 


A poſſihility coupled 
with an intereſt may be 
deviſed. Hen. Bl. 30. 


3. Term Rep. 88.] 


* | 244. b.] 


Plowd. 500. b. 


Jonsow v. Micnarr. 
| Watſon Cler. L. 424. J 


Tlaint'ff's agent and the 
ſer'ff arreſt the defen- 
dant, and afterwards 
procure a ca. ſa. to war- 
rant it, both are fined 
ſor this. But as the 
pia.rnt.ff was innocent, 
the Court kept the de- 
fendt in execution. 


8. E. 4. 17. U 
Ante, . 


43. Elia. c. . 


Dy. 249. 
19. Ii. S. 12. b. 
14. H. 8. 16. 


[ Covyp.g. 2. Black. Rep. 
823. 1790. ] 


16. E. 4. 8. a. 
13. H. 7. 2. 


8 4 fe <4 — — 


L 244. b. ] 


DH FA 
Supra, 241. b. 


177. E. 3. 44. pl. 42. 
Bar. 245. 


[6. Seo. 1. c. 21. 9.53. 


6. Co. 54. 


— 


— 


245. a. 
On dellvery of a writ of 
error to the Ciuef Juſ- 

ice, or Clerk of the 
Treaſury, the Court 
muſt not award cxe- 
eution, if the pla. t. ff 
proſ. cute to have tae 
record removed before 
the day of the return, 
otherwiſe they may. Put 
in the cale of a ccrtierari 
to Juſtices of Peace 
they never can procecd 
ait<rwards. 

Co. Lit. 2 60. a. Hob. 116. 
pl. 9. Dy. 75. pl. 34. 1. 
Ro. Rep. 22. R. 207. Pr. 
Superſedeas, 24. 8. 13. 
E 4. 7. 4. a 19. H. 6. &. a. 
16. EL z. 329. 9. H. 5. 13. 
8. 5. H. 7. 23.0. Dy. 99. 
pl. 5 ö. VE. 32. 1. Kehl. 


93. Crompt. 102. 117. 


[ 2. Crompt. Pract. 345 
Com. Dig. Plcacer, (3. B. 
12. & 13.) 2. Bl. Rep. 
1183. 1. Lerm Rep. 2 
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cover damages as well for the laſt arreſt and continuance of 


the impriſonment as for the firſt, guære hoc. (62) But be- 
cauſe the plaintiff was found clear and free of the injury and 
covin in the purchaſe of the writ, therefore the defendant by 
the judgment and opinion of the Court ſhall be committed to 
the Fleet there to remain until &c. And the ſheriff ſhall be 
amerced ten pounds, and the agent five pounds. And this 
was the caſe of Thurland, fupra [fol. 241. b.] in this Term. 
And by the order of the Court a ſolemn entry in the office of 
Lone was made this Term of the whole of this caſe. See of 
arre{t made firſt without warrant and afterwards a warrant is 
obtained for the purpoſe, M. 18. E. 3. [ 35. b. pl. 18.] in 
debt againſt the bailitt of a franchiſe. 


n 


(52) 1 F a writ of error be brought to remove a record in 

C. B. before our lady the Queen whereſoever &c. 
at a day certzin; and this writ be delivered to the Chief 
Juſtice to whom it is directed, or to the clerk of the treaſury 
of C. B. and the partv Co not proſecute to have the record 
removed before the day * the return, but let it remain, on 
purpoſe to delay the exc 1 of the plaintiff, which is a com- 
mon practice at this day; it was much debated among the 
Judges at Serjrants-Inn in Fleet-Strect, Whether the hands 
of the Juſtices of C. B. are forecloſed from proceeding, as a 
ſuper/edeas in law, as well after the day of the return of the 
writ of error, as th2y were before. And by the better opinion 
of 6. I. 7. fol. 16. they may award execution after the day 
of the return {no ſuit being made by the plaintiff in the writ 
of error for the certificate of the record, which is the default 
of the plaintiff himſelf). But of a certisrari to juſtices of 
the peace, although the day of the return be paſſed, yet that 
is a ſuperſ+4cas from proceeding upon the indictment, for there 
Are ex preſs words to ſtay . 5. becauſe that the King willeth not 
that the ſaid felony be determined elſewhere than before him— 


2. "V'erm I er pP. 390. 2 hey fetf TO There there 18 a diſfe ence between 5 caſcs. 


3 643. 4. Jer Re; 
436. 1. Hen. Bi. yy 


D2. H. H. P. C. 213. 215. 
2. Com. L. g. my . 
Hawk. P C. 202. Vide 
Co 2 1 
ante, 187. a. pl. 6.) 


— — — . 7 — 


a det tlic hene ON 


I fp : 1 Son 1 6 
6 Mell, 18 Mir. te © % 


And FP Hole the ſecondary of the treaſury, and an 
ancient attorney and practiſer in the omce of the clerk of the 
treaſury at (a) Lell, affirmed that the uſage and order in the 
time of one Brudneit, and atterwards, was according to the 


above opinion of 6. H. 7. 16. 


— ͤä — — — — — — — — — 
— —„— — 


carries por one to | Shakipcare, Lond, 1793. vol. 9. p. 277. 
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Lady Maltravers againſt Powel. 


(64) AL niſi prius a full jury of thirtenn appeared, and One of the principal 


ane! may be joined to 
the defendant challenged the firſt juror, and all 2 we A EE 3 


peravail; and two triors were aſſigned, and all the ten re- to cleven of the princi— 
3 5 pal, notwithſtanding 35. 
maining were challenged for favor or for hundred: and the H. 8. c. 6. ſpeaks in the 
challenge was found true, and the ſuſpected were drawn, Plural number only. 
and the reſidue were made out of the hundred, all except one AL} oo 7 "oi 
who was ſworn upon the principal; and the plaintiff prayed 
a tales de circumſtantibus, and had it &c. before SAUNDERS 
Chief Baron, and CARus, and well, as ſeemed to the Court in 
Banc afterwards, notwithſtanding the words of the ſtatute 
35. II. 8. c. 6. which are, that the Juſtices may proceed to the 
trial of every ſuch iſſue with thoſe perſons that were before 
impanelled and returned, and with th5je newly added and an- 
nexed to the ſaid former panel by virtue of this aft &c, which 
word perſons is the plural number of both parties, yet if 
eleven appear of the firſt panel, one more may be added to 
them de circumſlantibus to make a full jury. And fo was 
the intent of the makers of the ſtatute, and ſo in the other 
caſe &c. 
And BROWN E held, that if two only of the principal panel Whether trial may be 


by twelve zales onl 
appear, and at the prayer of the plaintiff twelve circumſtant Sn Dora, 


aze returned, and then the two principal drawn out by the 83 NH 3 
challenge, then the trial ſha!l be all by the twelve circum- dueit, 30. Dy. 78. pl. 4x. 
fant, and none of the principal panel: yet guære well of this [TI 5 
whether it may be by the ſtatute, But at common law the E. p. C. 265. 5. Bac. 
jurors of the tales ſhall paſs in trial without any one being Ad. 24h, 249-1 


ſworn of the principal panel. 


— ——— 1 


* Verney otherwiſe Joyner's Caſe. *[.245- b. ] 


(65) ORA ο ν That it appears by A priſcner in the Fleet 


. 1 bo 7 * 5 procured his indictment 
in te 74th „car of H. 6. Rot. 37 IN B. K; that fog felony, that by con- 


one Verney otherwiſe Joyner of London, Gentleman, who was feſſing it he might have 


(65) + Atkrn/on's Caf , 16, Jac. He was indicted of robbery, and afterwards was par- 
goned, and diſcharged of the felony „and notwithſtanding he was detained in priſon for a 
abt due before. 

+ Bever Cale, 30. Elig. Rot. 130. or 1385 or 1359, where judgment was given againſt 
ene in debt, and the defendant [uffered hin mnſelf to be outlawed in felony to the intent to 
defraud bis creditor, and afterwards purchaſed a pardon, and had reſtitution, and the plain- 
riff ſucd execution, and had it for the manifeſt fraud, (1, Will. 217. 1. Black. 30. 1. Hen. 

I. 140. 3. Term Rep. 730. 734. J 


a pri- 


* /* z * 
6. certuy, 
T 


[ 245- b.] 


his clergy and defraud 
his creditors, and got a 
bab. corp. cum caisd into 
B. R. but the King di- 
rected the Judges there 
to ſurceaſe from pro- 
ceeding on his arraign- 
ment until further or- 
der. In the mean time 
a creditor acknowledged 
ſatisfaction in B.R. of a 
debt recovered in the 
Exchequer. 


Co. Lit. 130. a. 3. Cro. 
$16. 1. Ro. Ab. 219. 
. 4-6. E.4 1. $,b. 
$-D.: 6. H. 6.:6. 7. 
H. 4 7..15. 20. Dy. 
Go. 65. 67. 3. Inſt. 2 13. 
215. Noy. 1. Ow. 69. 


Dy. 213, 214. 249. b. 
Stamf. Prerogat', 108. 
Br. Execut', 98. 

Br. Privilege, 33. 31 
Plow. 20. 

I. H. H. P. C. 18. 
Barnes 223. Salk. 3 50. 


Ld. Raym. 789. 


8. Mar. 152. a. 
Dy. 197. 


On a fluries replon''n to 
the Sher: fs of London, 
return of a cuſtoni ra- 
tified by Parliament to 
re plevy in the Sheriff; 
Court there, and net by 
the King's writ, is bad; 
and attachment granted 


againſt the ſheriff, 


L Benl. 153. S. C.] 


Jenk Cent. ö. cap. a. S. C. 


9. Co . . Inft. 282. 


9. H. 6. 18. 23. 
Br. Retorne de Pricfe, 
46. I. Kcbl. 868. 


Michaelmas Term, 7. and 8. Queen Elizabeth, 


a priſoner in the Fleet, as well for lirge ſums of money due 
to the King and divers ſubjects whereof he was condemned 
in the Exchequer, and alſo in C. B., as for fines to the King 
for denying his own deeds in B. R. and in the Exchequer, 
procured himſelf by fraud to be indicted of felony to the in- 
tent to defraud his creditors of their debts ; and procured him- 
(elf to be removed out of the Fleet by a corpus cum causd di- 
rected out of B. R. to the Warden of the Fleet to be com- 
mitted to the Marſhal. (66) And all theſe cauſes above were 
returned into B. R. and the King perceiving by credible in- 
formation the intent of the ſaid Verney alias Foyner, and of 
divers others practifers of ſuch frauds to deceive their cre- 
ditors by ſuch procurement of indictments of felony, and 
to be arraigned thereupon, and then confeſs the felony, and 
betake them to their clergy to the intent to be out of the 
temporal Jaws, and afterwards by their means to make their 
purgations and depart &c, the King by privy ſeal directed to 
the Juſtices of his Bench, commanded them to ſurceaſe from 
proceeding to the arraignment, until they had commandment 
from him and his Council to the contrary. And afterwards 
one of the creditors acknowledged ſatisfaction of a debt re- 
covered in the Exchequer before one of the Juſtices of B. R. 
witneſſing it, and entered it in B. R.: and judgment qui 
elſet inde fine die c. whereas it ihould be quod effect inde 


quietuss 


Hurſt v. Mallorie et alios. 


(67) P1URIES REPLEVIN iſſued out of the Chancery 

returnable in the Bench this Term at the ſuit of 
one Hunt, a citizen of Exeter, for certain goods and chattels 
taken in Londam by Mallorie, Knight, late Mayor of London, 
and others: and the writ was returned by the Sheriffs of 
London and the effect of it was, that the cuſtom within the 
ſaid city from time whereof the memory &c. was ſuch, that 
v-henſoever any goods or chattels by the law of the land re- 
pleviſable were taken there, that then they ought and were 


accuſtomed to be replevicd only by the miniſters of the She- 


rits of the city for the tune being, by virtue of a plaint le- 


(65) The writ was returned in ſuch form, © to the Juſtices of our Lady the Queen we 


whereas it ſhould have been“ to the J ultces aaiatd u a writ to this ichedule 


an need.“ Bendl. 


fel. 158. cap. 218. 


vicd 


Mic 


vied 1 
nitors 


writ 1 
was r. 
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were 
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cutio! 
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vied in the court of our Lady the Queen and her proge- 
nitors before the Sheriffs of the ſaid city; and not by royal 
writ iſſuing out of the court of Chancery. And the cuſtom 
was ratified and confirmed among others by the authority of 
Parliament in the (a) 5t!. year of Edw. 3. and alſo that they 
were bound by their oath to obſerve the cuſtoms &c. without 
violation, wherefore they cannot, nor ought to make * exe- 
cution of the writ &c. And by the opinion of the Judges of 
both Benches, this return is inſufficient. And another writ 
of pluries replevin was awarded to the now Sheriffs, and pro- 
ceſs of contempt to attach the late Sheriffs &c. And after- 
wards the matter was compounded &c. See the like in the 
Native Habendo 7. & 8. H. 6. | 31. b. pl. 27.] and the end 
of this matter in the 12th yeur of JZ. 6. in Hil, Term, 
Rot. 316. where the Mayor and Commonalty of Londen 
came and affirmed the return and the cuſtom aforcſaid. 
the ſtatute of Marlberge, c. 21. It ſeems that at common 
law the Sheriff cannot make replevin without writ. And 
note in the principal caſe that the plaintiff had deliverance of 
his goods at laſt. And by their attorney a 1 2/7 informatus | 
was entered. And by a writ of inquiry of damages, icund 


See 


by a jury of London only forty pence damages. But grieere 
well, Whether the defendants have a day in court to plcad 
upon the pluries replcum. 


245. b. ] 


* 246. a.] 


3. Cro. 353. 


Finch. 116. 


16. H. 7. 

| M FS s. Dy. 18g 
33.1 Wo * 22. H. 6. 
31. * 3. b. . 
Nc * i 


if F. tz. N. B. 155. note 
(5). Gilb. Replev. 74- 


"& Su 


—— —•— 


— ww — 


(a) Benl. in the return at length, has 
guinto decimo, but no ſuch act is in the Sta- 


tute Book, By 5. E. 3. c. 1. Magna Charta | R. 1. c. 1. 


(68) FEME SOLE acknowledged her right to her land 
3 by 
a dedimus poteſtatem, at which time the writ of covena”t was 
pending as it ought, and at the day in Banc, when zue record 
of the final concord ſhould be made, ſhe is covert of a huſ- 
band : 


groſſed as levied by a feme ſole. 


for the levving of a fine before commifſioner 


this the fine is recorded and en— 
Whether this fine ſhall 


bind the hutband, or not, was the e. 


and notwithſtanding 


And many of the 
Judges held the fine good, becauſe the taking of 1 huſband 
was after the fee of the wr 
mus poteflatent, 
of the woman, and fo the due wood, 


't ct nant, Ax 14 of t! N (le. 11. 
Hh 18 the + By 
But the FIR of either 


55 


COVe 


and alſo the ccnuſance made, wht! 


is confirmed, which c. q. 
and liberties of Lond on; and ſo docs 14. E. 3. 


— 


—— — 


—— 


Confirms the cuſtoms 


_— © 


A feme ſole having ac- 
knowledged a fine be- 
torecommiſtoners,mmar- 
ried before the day in 
Bznc, yet the fine is 
good. 

1. H. 7. 9. 4 Co. 68. 
Meſt's Preccdents Fine, 
ſo. 46. ſect. 156. 11. 
H. 7. 1g. be, 3; Inf 
333. a. 2. Sid. 55. 


15. Jac. Cro. 449. 3. 
Cro. 469. 5. Co 39, 
1 e. 
Mar. 89. 5. 33. K. 
82. b. 5, H. 260, 8 
Iaira, 254. A 


[ 246. a. ] 


Br. Fine levy, 10. 


[ See Cruiſe, Fines, c. 3. ] 


Leaſe for twenty years 
by tenant in tail to com- 
mence at Mich. follow- 
ing, is good. 


8.Co. 70. b. 6.Co. 33 a. 
Reg. 755. 2:Kebl. 252. 
3. Mar. 123. a. 5. Co. 
6. a. By the feat. 32. 
H. 8. c. 28. the demiſe 
oughtto commencefrom 
the day of the date. 

Dy. 279. a. 1. Leon. 
148. 3. Kebl. 109. 197. 


Cz. Bac. Ab. 322. Shep. 
Touch. 275. ] 


Michaelmas Term, 7. and 8. Queen Elizabeth: 


party, which is the act of God, and the writ by that abates, 
diflolves the whole. So a diverſity—ſed guezre. But it was 
holden without doubt, that 2 releaſe of the huſband to the 
conuſee of all his right makes all clear, for the wife and her 


heirs ſhall be bound for ever. This caſe was the caſe of the 
Lord Keeper of the Great Seal. 


| | a 


(69) TENANT IN TAIL makes a leaſe for the term of 

twenty years rendering the uſual rent, the term 
to commence at the Feaſt of Saint Michael then next enſuing. 
BRowNE, and WESTON held, that this leaſe ſhould not bind 
the iſlue, becauſe it does not commence at the time of the 
making of the leaſe, according to the proviſo of the ſtatute 
32. H. 8. [c. 28. $2.] But others thought otherwiſe : for 
the intent of the makers ſeems to be, that the leaſe ſhall not 
exceed the number of twenty-one years from the time of 


making the demiſe, no more does the other leaſe above. 
Idea quæ re. 


(6%) Tomſon and Traford's Caſt, B. R. 35. Elix. C2. Leon. 188. Poph. S.] adjudged 
by the whole Court, that it is a good leaſe, warranted by the ſtatute. Co. Lit. 44. a. that 
it is not good, if it does not commence from the day of the making, & fol. 45. a. | 


Hilary 


* Hilary Term, 
8. Qucen Elizabeth. 


Burdet againſt the Biſhop of Sarum and another. 


(70) IN REPLEVIN by Burdet againſt the Biſhop of Sarum 

and another, the Biſhop picaded that he did not 
take, and the other made cognizance as bailiF to the Biſhop 
in another place for damage feaſant, and ſhewed that the cattie 
had eſcaped into the place ſuppoſed in the count as they were 
driving to pound, and that upon freſh ſuit they retook in the 
ſaid place as the plaintiff ſuppcſed : and the plaintiff entitled 
himſelf to the place contained in the count, and traverſed the 
taking in the other place alleged by the defendants 3 where— 
upon they were at iſſue, and one venife facias awarded to 
try both the iſſues ; and on the appearanc 2 of the jury in the 
Bench, the array was challeng d by tn! Biſhop Secauſ2 no 
(a) Knight was returned upon the panel, And by the opi- 
nion of the Court, this challenge ſhall ſerve for the others 
alſo, becauſe it was one entire panel according to q. E. 4. 
27. b. pl. 40.] in appeal againſt ſeveral, who pleaded no 
guilty, and one venire factas alone awarded; and a juror was 
peremptorily challenged by one of the defendants, and not 


like was done MH. 3. H. 4. 11. [S. b. pl. 25.1 in 
ment of ward, and E. 7. H. 6. 1. protection cat“ 
fault in treſpaſs after iſſue. And for the pleadizg in the cafe 
above ſee well M. 24. H. 6. fol. 18. & Ke?. 652. 


— — 


ah 246. b. ] 


EPERXSAHIN I. 


Where ſeveral cefen- 
dants in rej levin are at 
ſever:l iſſues, and but 
one ch is awarded, 
a challenge of the arra 
by one is good for all. 


17, 18. E. 3. 92. $8. 
24. H. 6. 138, Co. Lit. 
156. a. 1. Ro. Ab. 320. 
2. Ro. Ab. 34. 637. 


S. 465. 2. Mar. 107. b 
27. H. 3. 22. b Bro Ut. 
Tra, 142. Pow: 117. 
Sta:mf. 153. a. 50. E. 3. 

20. All. 41. 5. Mar. 


. 48. 26. 7. 22- 

Ty 25 7 1 pa 
T:.0. 23. 4. A. LY. 134. 
II. 4. 6. b. Crompt. 


5. Tr. Chall. 84. 107. 


Jg. St. . 1a. . 
P. C. 263 268. 2. Hawk. 
. 373. 80. 


Ii 
! 


(a) Bv 24. C. 2. c. 18. $ 4. no challinge 
ſha!l be allowed for want of «a Kot on the 


— — // e_—_— 


e bing 1 4 
Carew and his Wiic 99 ＋＋Il Marſh. 


N AssIZH by Carew and his wife againſt Tun of 


(71) J 


* % * % == * . 
a freenold in Su-, mms the plaint was of one 


meſſuage, forty acres of land, forty acres of meadow, one 
hundred acres of paſture, and thirty acres of wood, with the 

appurtenances ; tile dcſendant pleaded a leaſe for years made 
. ; 


”- 7 


by a {tra gers 5 


to him, by indenture made at 
3 „ 
Ssath- 


1 2606 9 
Forte! 
14 


In aſſize the tenant may 
picad a icalc ſer years 
by aſiranger, and {a 2:75 


ſiins tert . thout giving 


COlGur to the plaintieſft. 
None but tenant of the 
irceiuld can jicad in 
Har. 

gor 


a a 1 * % t % 41. 
Lee * VCok 2 11s wy © 


ung Of 2. (5 lane in 


% n he _ 
——— — — — — — — »- - 


J 246. b.] Hilary Terin, 1. Queen Elizabeth. 
. and in the county of South- Mymmes aforeſaid by the name of one capital meſſuage 
„K _ called Barkes in North 1Mymmes in the county of Hertford, 
be livery in both. and of all thoſe lands, tenements, meadows, paſtures, and 
Dy. 207. pl. 14. other his hereditaments which were heretofore demiſed, OC=- 
cupied, or went with the aforeſaid capital meſſuage called B. 
and which were lately in the tenure or occupation of x IP 
31. Af. 7. or his affigns ; and concluded with an 7/int eins fans tort, and 

an averment that the tenements in the plaint were demilſed; 
occupied, or went with the ſaid capital meſſuage, and lately 
in the tenure and occupation of the ſaid J. P. or his aſſigns 
&c. (72) And upon this plea the plaintiffs demurred in law. 
Br. Aſſize, 390. And it was moved, that the plea is not good without giving 
283 3 wy colour to the plaintiff through Fo: teſcue, becauſe it acknow- 


[ See Co. Lit. 228. b.) 


38. E. 4. 10. b. 


Dy. 292. pl. 72. ledges no reverſion in the plaintiff, wherefore &c. Vet ure 
wt Real Ad. 275» this, becauſe the plea is no bar to the aſſize, for he ſhall not 


[Vide ante, 205, pl.13.] ſay, & ſiſa non, where he does not plead as tenant of the free- 
hold &c. But by the namc here it is not well pleaded, for the 
principal meſſuage is in a Ciffcrent county from the land in 


[ © 247-4. ] the plaint. Vet all the Juſtices agreed, that by the leaſe and 


22. H. 6. 10. b. Litt. contract above for years, the Jands in both counties would 


13. Perk. 227. : h 
6 paſs to the leſſee: otherwiſe * would it be of an eſtate of 
Touch, 208. ] freehold, where livery of ſeiſin muſt be made. But the better 


form of pleading would have been, that one J. Forteſcue was 
ſeiſed as well of the aforeſaid tenements put in vicw &c. 
as of one capital meſſuage called Barkes in North- Afymmes 
in the county of Heriford in his demeſne as of fee, and being 
ſo ſciſed thereof demiſed &c. by the names &c. 


Dh ——. —_ _ 


Marſhall, Adminiſtrator of Toft, againſt Wylkinſon. 


That by the cuſtom of (73) 77 ILLIAM TOFT wos indebted to one Foxcroft 
ace rebar in one hundred pounds, and one ///y/kinſon was 


in defendant's hands, indebted to the ſaid Toft in twelve pounds nine thillings by 
and paid over in an ac- , . > x 
ton agalnſt the ordi- bill obligatory, Toft died inteſtate ; the ordinary committed 
nary after admin.fira- adminiſtration to one Marſhal!; after which F.:xcrc;? proſe- 
tion granted, is no plea | BO, 7 
to an action by the ad- Cuted a plaint of debt in Landen againſt the ordinary for his 
miniſtrator for chat debt. hundred pounds, and upon his ſuggeſtion, and default of the 
See the reccrd of this ordinary (bil habet being returned), tue twelve pounds nine 
caſe, New Entries, tit. 5 e 8 55 | 
Dett, fol. 142. Pl. 21. ſhillings were attached in the hands of V 3lkinſon : and aiter 
(73) M. 29, 30. Elizx. B. R. þ Aub v. Banisford. Per Cur', That a debt on record is 
not attachable. | 3. Leon. 24% 3. Cro. 63. And ite 3. erm Kcp. B. K. 312, 313.) 


the 


hill: 
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dem 
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by e 


Hilary Term, 8. Queen Flizabeth. 
the fourth default of the ordinary being always returned non 
e inventus, the twelve pounds nine ſhillings, as ſo much of 
the one hundred pounds affirmed to be due by the oath of the 
plaintiff, were recovered againſt Myldinſon, and paid to Fox- 
croft. And after that, Marſhall brought an action of debt in 
C. B. as adminiſtrator of Toft for the twelve pounds nine 
ſhillings. And the cuſtom of foreign attachment in London, 
with the matter above, was pleaded in bar; and the plaintiff 
demurred in law. And becauſe it appeared by the plea 
above, that no action of debt lies in the caſe above againſt 
the ordinary after adminiſtration committed by him, nor for 
the ordinary againſt Vyllinſon, the debtor of the inteſtate, 
by any law; and alſo, as ſome thought, no action lay againſt 
the ordinary for a debt of the inteſtate before the ſtatute 
Wet. 2. c. 19. which was made within time of memory, 
which can never make a cuſtom &c. the plaintiff ſhall have 
judgment to recover notwithſtanding the plea ofattachment &c. 


ͤ—ü—U ñ— cs 


_ —— .. — — 


The Caſe of New College, Oxford. 


HE warden, three burſars, five deans, and five ſenior 

fellows of Nu College in Oxford, by the private 
ſtatutes of that houſe have authority given them to diſpenſe 
with the abſence of any fellow beyond the ſpace of two 
months, to the obſervation of which they are all ſworn. If 
the major part of them grant and aſſent to ſuch a diſpen- 
ſation, and the reſidue deny it, it is thought by the opinion of the 
two Cnirr JUSTICES, the Cm BARON, Juſtices Wayp- 
DON, BROWNE, and WES Tro, that it is not good, becauſe 


(74) 


it is out of the caſe of the ſtatute 32. H. 8. c. 27. which 
extends to grants of leaſes, grants, and elections of the major 
part of the * whole number of a corporation, and not to any 
particular number of the corporation, 2s is the caſe hete. 


—— 


—_— 


— 8 — 


Spyrtie aguinſt Rede. 
OTE, On the very eſſolgn day of the quinſieme of 
Hilary in this I] erm, in the grand ame in the 


(75) 


writ of naht guta donmmus remit curiam Sc. by Ipyriie 


againſt 


L 247. a.] 
[3- Will, 298.] 
See Dy. 196. b. pl. 42. 
ante. Dy. 82. b. 1. Ro. 
Abr. 55 1. 
Plow. 277. Greſ- 
brooke and Fox. Br. 
judgment, 74. 21. E. 4. 
7. b. 11. H. 4. 73. b. 
38. E. 3. 26. 4. Co. Sa. 
42. E. 3. 2. 9. E. 4. 33. 
18. H. 6. 23. b. 11. 
H. 7. 12. 8. Co. 136. 
N. B. 120. d. 4. E. 4. 
33. 
[ 2. Lev. 157. Codolph. 
198. 
Br. Ordinary, 21. See 
5. Co. Sz. b. 9. Co. 39. 
3. Cro. 410. 2. Inſt. 
397. contra 
1. Inſt. 113. a. 
[ 1. Com. Dig. 257, 259. 
but ſee 2. Bac. Ab. 308. 
413, 414. and 2. BL 
Com. 495. Priv. Lord. 
263. 266. Laws of Lond. 
—— 117. 


— » 


Where a private ſtatute 
of a college empowers 
certain members thereof 
to diſpenſe with the ab- 
ſence of a fellow; diſ- 
penſation by the major 
part only of thoſe indi- 
viduals is not fufEc;ent. 
41. E. 4. 14. 

. L. 

Coke, 4. 77. b. 


[ Sce Bac Ab. Autho- 
rity, C. 2. Atk. 218. 
Str. 563. 3. Bur. 182. 
Cowp 248. 250. 538 
5. Bur. 2598. 4. Term 
Rep. $10. | 


[ 247. b. ] 


n 


On the miſe joined in a 
virit of right, the tenant 
Mall begin with his evi- 
dence firſt. 


„The antiquity of this rial. See Clanuil 1.15, 2. fol. 72,73. and Mich. 9. Jab. Rot. 8. 
and in the receipt of the erchequer the tour elnors Were amerced. 


G: 6 


derſ. 13. 


A nd ſo 18 
appears 


i] 
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* wi =_ 63.) againft Rede, the Jury with the four Knights eliſors appeared, 
Dy. 98. pl. 52. and were charged to try the right, and the miſe joined upon 
the grand affize, who were ſixteen in number with the four 
Ii. Leon. 303. Booth eliſors; and there an oath was adminiſtered and pre-rehearſed 
Real Action, 97. ] to them by the prothonotary, expreſsly to ſay the truth &c. 
and by the order of the Court, the tenant by his counſel 
ſhall produce his evidence firſt, becauſe the miſe is joined, and 
N a bes, prayed by him firſt. And the verdict was given for the 
a. and Booth Real Ac- tenant. And the fame order was obſerved in a like writ 


tion, 98.] between Neuburgh and Thornhull, in the county of Dorſet, 
I RR Eafter, 11. of the preſent Queen, and the verdi& paſſed 
Taozxnuii*. gàgainſt the demandant alſo. 


appears us. I. ;. at the cloſe of the leaf 18. Yet in a caſe of neceſſity it was good 
without knights; and Serjeants, and others, may ſupply [their places], as appears 33. E. 1. 
F. Trial, 97. and Litt. 294. 

7. 28. Eliz. between Haydon, demandant, and Ibgrave, tenant 1. And. 148. 3. Leon- 
162.] it was obſerved accerdingly by the Court for land in the county of Hertſera. 


On OY SIR re Ty — — — —  —————— . ...... ———X—ĩ ᷓ—ſ — 
— K 


Where land is given to (76) (3 S=4A T-GRAND-FATHER, grand-father, father, 


4. and to the heirs of 


the body of his father, and ſon. The great-grand-father died, and after- 
in a formedon in deſten- EE : 
or dvds be tes fo wards the land is given to the grand-father, and to the heirs 


of 4. he muſt ee of the body of the great-grand-father, iſſuing. And in a 
ben ue his grandfather; formedon in deſcender brought by the ſon the writ ſuppoſes, 


for it may be that f. « of gu po? mortem of the aforeſaid grand-father, and the 
vas a younger” © father the ſon and heir of the faid grand-fath 

1.ittl, 30. accord. x7. father the fon an er © the ſaid grand father, ought to 
F. z. Tale, 27. 2. 4 deſcend upon, the aforeſaid fon, as fon and heir to the 


E. 3. 1, 1. Co. Shellie's 83 
. Mr. eb father per formam donationis prædictæ, and does not 


12. H. 4.3.3. Dy. 216. make himſelf couſin and heir of the body of the great-grand- 
.ÞL 56. 4. 2. E. 37. 2 


8. A 
father, nor the father, couſin and heir to the great-grand- 
father, which would have better accorded with the limitation 

Of ting in ſorme- 1 q id: 

on pus noe 8. form of the gift aforeſaid: and ſo ſome thought that the 
Vin. Ab. Formedon, H. qu@ p2/? mortem might have been thus, 4. et gue pot mortem 
7 15 . pd 3 of the great · grand- father, and of the grand- father, ſon and 
AR. 145. 148. heir of the great grand-father, and of the father, fon and heir 
of the grand-father, to the aforeſaid demandant, fon and heir 
of the ſaid father, ought to deſcend &c. although the great- 
grand-father never had anything in the entail; and each of 


theſe two forms would have been more certain and ſure—by 


(%) Tt ſcems that if land be given to the younger ſon, and to the heirs of the body of 
the father begotten, the father being dead at the time, that now the eldeſt thall take as 
joint purchaſer by $ 3. E. 3. 28. Where land is given to I. & and to his eldeſt ſon. + 18, 
I. 3.59. [CS. Lit. z. b. 3. Leon. 14. 


CATLYN, 
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CATLYN, DrEx, and SAUNDERS, becauſe it might be in- 
tended that the grand - father; in whom the gift firſt veſted, 
was a younger fon of the ſaid great-grand-father. But 
Browne and WesToN held the above form to be good 
enough, and that no man ought to intend that, without it was 
ſhewn by the tenant in fact. See a like caſe M. + 15. EL, 
fol. 25 


- 
. 
_— — — 
— 


* 


(77) A LESSEE for term of years grants all his eſtate and 
: term over to anon r, and notwithſtanding this, 
the leſſor brought an action of debt againſt the leſſee for rent 
arrear after the grant and aſſignment over, And it was 
moved Whether the action lies, or not. And ſeveral of the 
Juſtices, and CaTLYN, were of opinion that the action does 
not lie, for the privity becween the leſſor and leſſee is gone 
and determined by the aſſignment of the entire & term, and 
a new privity is made, . which goes with the land, between 
the leſſor and the aſſignee. . Yet guere whether the privity 
of contract does not remain between the parties to the firſt 
contract, becauſe it is perſonal &c. And ſee 44. Lib. . 
18. [23.] in the title of Challenge, 49. accord. (ut credo 
[It is Fitz. Ab. tit. Challenge, 104.] As where there is 
lord and tenant, and the tenant alienes, ſtill he remains tenant 
as to the avowry for rent accruing afterwards until the 


alienee becomes tenant to the lord. 


ili... — __ — — 
6 — 
* 
o 


Dame Dennis” Caſe. 


(78) IT was concluded and granted by indenture made in 

the 36th year of Henry 8. between Sir Maurice 
Dennis, Knight, and Elizabeth Statham, widow, as well in 
conſideration of a marriage to be had between them as for 
other good and reaſonable conſiderations, that the ſaid 
Sir Maurice and his heirs amongſt other things ſhould ſtand 
ſeiſed of and in divers lands (which he had in fee-fimple in 
Londen &c.) to the uſe of hirnſelf and of his heirs until the 


M. 38, 39. Ez. C. B. in Laughter and Humphries caſe [Cro. Eliz. 


Debt will not lie againft 
the original leſſee for 
rent accruing after the 
aſſignment of his term. 


9. H. 6. 52. 3. Co. 22. 
a. it well lies. 10 H. 6. 
11.0. 14 H. 7. $4 
24. H 8 4.b. 5. H. 7. 
18. Dy. 266. 3 ſe 
II. 7. 4 4. 
b. 20 H. 6. „ K & 


H. 7.10. B. N. C. 108. 


[ 248. a.] 
K 4.4.4." . 
Perk. 131. 4. 22. Ii 6 


20. 34. b. 2. E. 4. 6. 
en . 
12. b. 48. E. 3. 9. 
Mo. 600. Went. 171. 

2. Com Dig. 641, 642. 
Bul. Ni. Pr. 159. Dougl. 
91, 92. 183. 187, note 
(59). 451. 455. 764. 
1. Hen. El. 437. &c. 3. 
Term Rep. 402. and 
Bac. Ab. Debt (D.)! 


Grant in fee by A. to 
himſelf and his wife on 
their marriage, may be 
averred to have been 
for jointure, and ſhall 
bar dower by the equity 
of 27. H. 8. c. 10. But 
eſtates in fee are not 
within 11. H. 7. e. 20. 


14 Vin. 549. 
Co. Lit. 326. b. 4. Co. 
3. b. 


524.] It was agreed 
by the Court that an eſtate in fee made by the huſband to the wife is no jointure unde 


11. H. 7. becauſe any collateral heir may inherit it, and the ſtatute was made for the bene - 


at cf iſſue between them. 


A % 2 


marriage 


9. H. 6 32. 


i, 

U — 
1 
x a | 

- 
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17. El. 266. 27. Eliz. 


340 b. 


B. N. C. 317. 421. 441. 
14. El. 317. b. 


{Com. Dig. Dower (E).] 


16. Jac. Cro. 474. 


13. Com. Dig. 71. 2. 
Bac. Ab. 93. in notis, ] 


I. Mar. 96. a. 


Dy. 208. 228. 

Dy. 61. b. 

Co Lit. 326. b. 365. b. 
6. El. 230. a. 

4. Co. 4. a. 

[1. Br. Ch. Caſ. 292. 
2. Bac. Ab. 141. Co. 
Lit. 36. b. Mr. Har- 


grave's note (6). ] 


A ſteward to hold courts 
with a ſalary may be ap- 
pointed by parol : and 
debt, though not a writ 
of annuity, will lie for 


ſuch ſalary. 
Keilway, 158. b. and 


274. b. 20. E. 6. Br. 
Court Baron, 22. 1. 
Cro. 50, 60. 4. H. 7. 
6. 4. Co. 30. a. 
DI. 61. b. . 
Leon. 227. Cro. Jac. 
526. ] 


[ 248. b.] 


Whether caſe for di- 
verting multum aquæ of 
a ſtream qi currere con- 


* 
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marriage was had and ſolemnizcd between them, and after 
the marriage had, then to the uſe and behoof of the ſaid 
Maurice and Elizabeth, and of their heirs. And afterwards 
the marriage took effect accordingly. And afterwards Sir 
Maurice died, and ſhe ſurvived, and entered into the ſaid 
lands, and demanded dower alſo of the reſidue of his lands. 
And Whether this conveyance, and the matter above (with 
an averment that it was for a jointure) ought to be a bar of 
her dower, was the queſtion. And it ſeemed to CATLYN, 
SAUNDERS, and DYER, that it ſhould be a bar by the equity 
of the ſtatute of 27. H. 8. c. 10. and by the words of the 
third proviſo, which ſpeaks of jointure for term of life, or 
otherwiſe, But BRowNE and WHYDDoON ? contra, and 
that the ſtatute of 11. H. 7. c. 20. cannot be intended of a 
fee-{imple, but only for life or in tail, jointly or ſeverally with 
the huſband. But ſee 6. R. 2. c. 6. in the ſtatute of rape, 
which ſpeaks of dewer + or jornt-feeffment Sc. Yet Brobke 
reports in Dower, c. 69. the opinion of the Juſtices, 6. E. 6, 
to be with BRowNE and WHyDDpon, And ſo of a deviſe 
by will to a wife, 5. that it is not a jointure, but a bene- 


volence. 
+ Orig. en. 


— ä _ 2 — 


(79) IN B. R. it was the opinion of FIN EUx, BRUDE- 

NELL, and Cox Es EY, Fuſtices, that a man may re- 
tain another to be his ſteward of his courts for a time, + as 
for a year or more, and that he {hail have ſo much for his 
labor, and all this without any deed; and if he hold his courts 
according to the retainer, he ſhall have an action of debt, for 
his ſalary againſt the lord: but he ſhall not have a writ of 
annuity without a writing of his office.” Ard one may be 
retained to be * a ſteward as well as to be bailiff or ſervaiſt 
without writing. Quod nota. 


+ Orig. c. 
— — . —— — 


( 30) ONE whb had freehold + i a water-mill, brought an 


action on the cafe againſt one who had frechold in 


A to a mill 1s good: a meadow, through which the water that ran to the mill did 


+ Orig. er. 


paſs; 


(Sx) 


after 
Chea 
locag 
ther 
the f 
ſaid 

baro! 
miſſi 
bega 
« tal 
cc Fe 
cc G 
« th 
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paſs; and ſuppoſed by the writ that the defendant much 
diverted the courſe of the water by the erecting and con- 
ſtructing a weir or dam acroſs the current of that water, and 
by a ditch made in the ſaid field, whereby much of the water 
which had been accuſtomed to run to his mill returned a 
contrary way, and diverted its ancient courſe, fo that the 
mill which uſed to grind two quarters of wheat a-day could 
now ſcarcely grind one &c. to the damage &c. And Whether 
aſſize of nuiſance lies, ſuppoſing that the defendant diverted 
the courſe of the water, where only part of the water is turned 
or not, was the queſtion. A ſimilar caſe, poff, fol. 1 319. b. 
pl. 17.] and ſee M. 12. and 13. of the preſent Queen, Rot. 


1168. [C. Ent. 92.) Aſſize of nuiſance for the diverſion x 


of the major part of the courſe of the water by IWyke 
againſt Serle, and he recovered by judgment before WESTON 
and HARPER ; whereupon error was brought in B. R. 


| 
| 
| 


Faſter Term, 
8. Queen Elizabeth. 


Baſler's Caſt e. 


(81) Ir was found by an inquiſition taken by virtue of a 
commiſſion in the nature of a diem clauſit extremum 
after the death of V. Baſſet, Eſquire, that the manor of 
Chedul in the county aforeſaid was holden of the Queen in 
locage as of the barony of Staford : and afterwards, by ano- 
ther commiſſion, directed to divers perſons whereof ſome on 
the firſt commiſſion were commiſſioners, the tenure of the 
ſaid manor was found to be of the Queen as of the ſaid 
barony by knight-ſervice. And afterwards a third com- 
miſſion reciting the two former inqueſts was awarded, which 
began, © It is already found for us by a certain inquiſitipn.. 


« taken at B. in the county aforeſaid . on the th day f 
cc September, in the 6th year of Ji. 5. that Richar d Lord 
&« Grey de Codnor, in right of his wife then living, held of 


00 the ſaid late King on the day of his death in capite by 
2 23 


« knight. 


[ 248. b. —ſ 


by one who has free hold 
in it; and whether aſ- 
fize of nuiſance lies for 
ſuch diverſion. 

1. Leon. 273. 2. H. 4. 
11. 33. H. 6. 26. 48. 
E. 3. 27. 28. E. 3. 27. 
3. 16. 48. Aſſ. 19. 3. 
4 Dy. 195. 250. b. 
20. H. 7.9. 2. Ro. Ab. 


143. Br. Action ſur le 


Caſe, 71. Br. Nuiſans. 
3. 1. Bulſt. 47. F. N. 
B. 103. meſme, 92. 
22. H. 6. 14. 11. Jac. 
Cro. 324. 14. H. 8. 
31. b. 21. H. 7. 30. a. 
32. Aſſ. 2. 21. Aſſ. 1. 
14. H. 8. 3. 3. Cro. 


99. 

[ See 4. Co. 89. 3. Mod. 
49. 51. Skin. 389. F. 
N. B. 429. note (a). 
1. Com. Dig. 215. 3. 
Bl. Com. 218. 222. ] 


Where three inquiſitiones 
tft mortem were taken, 
each varying ſrom the 
former in its retuin as 
to the tenure, holden, 
that the heir needs not 
traverſc the two laſt, as 
the firit muſt be allow- 
ed, though againſt the 
queen's intereſt, until 
diſproved by ſcire facias. 


Dy. 162. a. 2.92. a.. 8, 
Co, 169. Br. Office de- 
vant, &c. 33. Br. Of+ 


| ice, 44. 
3: H. 7. 2. 


© ©» 


\&a” 
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& Enight-ſervice the third part of the manor of C in the 


* [ 249. . ] 


Dy. 168, 


8. Co. 169. 


2. Inſt. 572. 

. 7. . &% 

7. Co. 44. 
Starnf. 52. Dy. 292. 
. 68. . 

Br. Office, 33, 34. 


L See Co. Lit. 77. b. 
en 256. -$- 
Bl. Com. 68. and 12. 
Car. 2. c. 24. 


By a general pardon, 
diſcharging all intrufions 
and entries, the mean 
iſſues of capite lands in 
le aſe on rents, and ſuing 
of liveries that have not 
been tendered, are diſ- 
charged, and the excep- 
tion of homages, relieis, 
rents, &c. with the ac- 
tions of accounts and 
debt reſerved therein to 
the king, does not apply 
to theſe rents, which he 
was not entitied to by 


e county aforeſaid,” with another clauſe in the ſaid third 
commiſſion, s. “ Further it is given us to underſtand that 
cc the ſaid V. Baſſet held, on the day of his death, divers 
te other lands and tenements in the county aforeſaid &c.“ 
Upon which third commiſſion was found by inqueſt after 


this manner, 2. “who ſay on their oaths, that upon better 


« inquiry the tenure of the ſaid third part was of the Queen 
cc in capaze by knight * ſeryice, as by the ſaid inquiſition of 
ce the time of H. 5. more fully may appear.“ And they 
found alſo that Baſſet died ſeiſed of many lands &c. And 
note, that an amoveas manum was ſued out by the ſaid wife of 
Lord Gray upon the ſaid office found in the time of H. ;. 
And this appeared alſo of record, The queſtion now is, 
Whether the heir be driven to traverſe the office found for 
the Queen as above, or not, (82) And by the opinion of 
the counſel and aſſiſtants of the Court, s. NowELL, KayLE- 
WAY, SAUNDERS, Chief Baron, and DYER, Chief Juſtice 
of the Bench, he ſhall not be driven to traverſe either of the 
two laſt offices, becauſe they are without warrant. And the 
firſt office, although it is againſt the Queen, ought to be 
allowed unti] it be diſproved by ſcire fac ias ſued out of the 
chancery returnable into the Queen's Bench, which ſhall be 
granted upon this record in the time of H. 5. according to 
the ſtatute 29. E. 1. called ſtatute de eſchaetoribus, made at 
Lincoln, See the caſe above, of a melivs inquirendum in 
4. H. 7. [15. b.] and 14. E. 4. [4 b. pl. 4.] and A. 1 
5. E. 6. in the court of wards, for H. y. 


Brereton's Caſe. 


(83) 7 HOMAS BRERETON was ſeiſed of the manor 

of Wettenholle in Cheſhire, holden of King Ed. 6. 
in capite, being in leaſe for years to ſevera] tenants by ſeveral 
rents; and fo being ſeiſed thereof died ſeiſed in the 2d year 
of E4. 6. after whoſe death his heir (without tendering any 
livery) entered into it; and until this day hath taken the 
iſſues atid profits thereof to his own uſe, no office yet found. 
And the heir being called in the Court of Wards &c. to know 
what he had to ſay why an office ſhould not be found, and 
livery ſued, alleged the general pardon granted in the 5th 


year 


year 

word 
truſic 
And 

cour 
and « 
he ha 
to ha 
lativi 


pard 
Man 


and 


Chie 
Exc 
Que 
rent 


and 
fath 
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year of Queen Elix. [c. 31.] and Whether there are any 
words in the pardon ſufficient to diſcharge him of the in- 
truſion, and the mean iſſues, and ſuing of livery, quere. 
And yet it was reſolved by the counſel and aſſiſtants of this 
court, that the pardon diſcharges all entries and intruſions, 


[ 249- a. J 


law at the paſſing of the 
ſtatute. 
Jenk. Cent. 6. c. 9. S. C 


Dy. 193. 285. 36. 286 
42. 2. Ro. Ab. 178. 


13. Jac. Cro. 390. 
1. Keb. $18. 


and conſequently all mean iſſues and ſuing of livery: but if py. 460. 


he had once tendered his livery, then by the proviſo he ought 
to have ſued it out; and ſo it is to be expounded as a copu- 
lative, and not as a disj unctive &c. A like precedent of a 


pardon was ſhewn by Manwarine, in the time of Queen 


Mary, s. in Eaſter Term, 4th year, in the Court of Wards; 
and this by the opinion of Pox TMAN and Brooks, being 
Chief Fuſtices of either Bench, Brooke, Chref Baron of the 
Exchequer, SAUNDERS, Juſtice, BAKER and CATLYN, 
Queen's Serjeants, for the diſcharge of iſſues, profits, and 


rents of certain manors in the county of Cheſhire received 


and perceived by the ſaid Manwaring after the death of his 
father, of which, and of the intruſion, an office was found 
after the three pardons which were pleaded, s. the general 
pardon of 21. * H. 8. [c. 1.] and 26. H. 8. [c. 18.] and 
2. E. 6. [c. 39.] But it did not appear that any of the 
lands were in leaſe for years, as is the caſe of Brereton 
above. And BRoMELEY and WRAx thought that the 
Queen might have an action of account againſt Brereton as 
her bailiff or receiver, and likewiſe an action of debt againſt 


Ss 9.9.9. .16.E. 4 8. 
Stamf. 40. 


Dy. 196. 2. 


33. H. 8. B. N. C. 20. 
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8. Co. 152. a. Litt. 27. 
11. Co. go. Dy. 228. 


the leſſees, who are both excepted out of the pardon. And 


KAYLEWAY thought that the rents are ſaved by the ex- 
ception of all homages, reliefs, rents, and ſervices, &c. which 
is not true, for the Queen was not then entitled to any action 
or rent by law. But at length it was agreed as is above 


reſolved. 


Worlay againſt Harriſon. 


84) EMHORAND UAH, That one Harriſon was 
impriſoned in the compter of London upon a ſta- 
tute ſtaple at the ſuit of Morlay, and becauſe the priſon was 
hard and ſtrait he deviſed-a ſhift to be removed thence to the 
Fleet, which was a more eaſy and roomy confinement : and 
his ſcheme was thus: he made a bill obligatory for twenty 
pounds to one Sotherne an honeſt merchant of London, an 


224 


Ccauſcd 


Dy 12. Car. 2. e. 24. 
this tenure and all its 
conſequences are abo- 
liſked, ] 


Eaſt. 8. El. C. B. Rot. 109. 


One in the compter to 
change his priſon pro- 
cured a feigned action 
and judgment agair.ſt 
him in C. B. and was 
coin. tted in exe uon 
to che Fleet, but o diſ- 
covery of the fraud the 
Court ſet a fim on hum, 
and rc mardea h. m back 
to tlie Amgter. 


— — — —- 
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az e, eh 5 cauſed the bill to be put in ſuit againſt himſelf in the name 
215. 3. Co. 78.b. 16. E. of the ſaid Sotherne, and thereupon was condemned on a 
4 4 2 W cagnovit aftionem. And afterwards he procured an habeas 
30. Noy. 38. 58. corpus cum cauſa to the ſheriffs of London out of the Bench, 
and thereupon was carried into the Bench with his cauſe; 
and there one in the name of Sotherne prayed that he might 
be committed to the Fleet in execution upon this condem- 
nation; and the Court not knowing of this ſubtle and falſe 
practice committed him to the F leet under both executions. 
And afterwards this matter was diſcloſed to the Court by 
Morlay, and acknowledged by the party himſelf, and Sotherne 
there in court entirely diſclaimed the debt and ſuit, where- 
fore it was prayed by Worlay, that Harriſon might be re- 
manded to the compter : and Whether he ſhould have his 
prayer or not, was well argued, becauſe at one period of time 
1 2 STE. ** and e gh KY © ag diſcharged of their priſoner by the 
EE pinions of all the Judges he ſhall 
bay By: ade B23: be remanded to the compter, and a fine aſſeſſed for the fraud 
1 and deceit at ten pounds, and alſo a vacate made of the record. 
[Ante, 152. a. pl.6.] See well the ſtatute x. R. 2. c. 12. for this matter of impri- 
| ſonment in execution, and how a priſon and priſoner ſhall be 
ordered: and alſo a decrde and order made in the ſtar-cham- 
ber, T. 24; H. 8. by the advice of F ITZ-JAMES and NoR- 
wich Chief Fuftices of the Benches, FIT Zz RH.“ and SpYI- 
MAN JFuſtices, that by law ſuch priſoner ſhall not go at large 
within the priſon, nor out of the priſon with the warden, but 
ſhall be kept ftraitly in cuſtody &c. And an injunction 
thereupon given to the wardens of the priſons throughout all 
London to obſerve the faid order and decree under pain of 
one hundred pounds, 


Plow. 36. b. 2. Inſt. 38 1. 
27. Aff. 44. 7. H. 4. c 4. 


J. Ro. Ab. 806. 7. 


3 Co. 44. 2.78. 2. Inſt. 35. 


2 — mom — 
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Trin. 3. Eliz. Not. 226. 
Error on a judgment in (85) JTE Az, Titel. 10. Queen Eliz. Rot.“ Error brought 


a ſſiſe does not lie before 
the Juſtices of C. EH. by Ap-Richarde and others againſt Jones upon a 


1. And. 12. judgment in aſſiſe before 8 AuNDERS Chief Boron and Ca- 
S. C 


* Ap- Richarde and others ag2iz/t Jones, in Error. 


Mo. 78. 6 2 a ' | 

e 5 RUS Juſfices of Aſſiſe in the county of Menmceuth: and the 
[ Bend. 153. writ was gue cram vchis reſident, directed to the Juſtices of 
Dy. 77.2. the Bench, and divers errors aſſigned: and the defendant 


. 


850 The writ Facaks of the record gud cram wobis refs 5 and this record was fir 
bs by cerbibrari, and not by nittimus. Bendlofe, fol. 122. (152. pl. 212.4] 
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would not anſwer to the errors, but demurred in law upon 
the inſufficiency of the writ of error, and of the writ of cer- 
tiorari by which the record was removed into the Bench, 
and alſo to the juriſdiction of the Court to hold plea of a 
writ of error upon a judgment in aſſiſe before Juſtices ap- 
pointed by the Queen's letters patent. See Fitzherbert Tit. 
Aſſi/e, 396, and in the 8th year of E. 2. in the [ter of Kent, 
aſſiſe was arraigned in Kent before RATLYFE and SPIGUR- 
NEL, and the parties pleaded to the aſſiſe: and afterwards 
the aſſiſe was taken before the King himſelf, s. in B. R. ſit- 
ting in the ſame county as it ſeems, and found for the plain- 
tiff by a falſe verdict, and judgment thereupon given; upon 
which the tenant brought an attaint in C. B. and the record 
of the aſſiſe ſent there by the King with a command to pro- 
ceed in the attaint; and notwithſtanding an exception to the 
Juriſdiction of the inferior Court, they took the attaint, who 
found the falſe verdict, and judgment was given accordingly 
againſt the petit jury &, And note, that the grand jury 
were queſtioned of the view of the land, becauſe the plaintiff 
had recovered by the view of the jurors in the affiſe : and 
Fitzherbert in the treatiſe of attainc in his Natura Brevium, 
107. N. has noted this caſe as above. And in A. 35. H. 6. 
[ 29. pl. 34.] Rot. 579. Vf. attaint between Ingbam plain- 
tiff and Denis, upon the tenor of a record and proceſs of 
appeal of mayhem, was brought in C. B. upon a verdict given 
in B. R. in the ſaid appeal, and the tenor ſeat by the king's 
writ into the Bench out of Chancery. And another attaint 
brought in C. B. by Auſtin againſt Baker upon a verdict 
given in the Exchequer, and the record ſent out of the Ex- 
chequer immediately into the Bench by writ of cert:orari 
cut of Chancery, T. 3. of the preſent Queen, Rot. 821. [ ante, 
201. pl. 65.] (86) And note by Fitzherbert in his treatiſe 
in Natura Brevium upon a writ of error, in three ſeveral 
places [20. D. 23. G. 24. E.] that if an erroneous judgment 
be given in any court of record, except the two Benches, the 
party grieved at his pleaſure may ſue a writ of error returnable 
into the Common Bench or B. R. And if erroneous judg- 


[ 250. a. } 


L. Sto. E. 4. 58. a. 14. 
c. 3. Error, 6. 


5. H. 5. 1. b. Dy. 364. b. 


3. Cro. 371. 
[Cowp. 843. Salk. 321.] 


3. H. 4. 16. 
Dy. 235. 


7. E. 6. 81. b. Dy. 275. 


[Of the removal of re · 
cords generally, ſee Bac. 
Ab. Error, (D.) (E.) 
Com. Dig. Pleader, 
3 B. 13. Cowp. 843. & 
Dougl. 352. note. ] 


3. Cro. 26. contra. 
| and 2.Crom. Prace. 343. 
3. Bl. Com. 410. 


Dy. 268. 320, 321. 


i © _ 1 bad . «kl . 
(36) It was agreed in the chancer; that there is no certicrar/ in the Regiſter to remove 
a record out of a court into C. J. immediately, but it thall be certiſied in the chancery by 
(urmiſe, and then is to be ſent into C. B. by w7iiimns; and indicments may be removed 
out of the country by cerioraurs to the chancery and afterwards ſent to the Iuſtices of B. R. 
by i, and then they proceed upon it, 36. H. 6, Br, Ceriiqrari, 20. ꝙ 44. Z. 3. 20. 


Note, fol, 32. ante. | 


} 


ment 


| 250. a.] 
(4. Inſt. 218.) 


21. H. 7. 37. Br. Judg- 
ment 28. 4. H. 5. 23. 


Dy. 254. 


*[ 250. b. ] 
19. H. 6. 52. 


Br. Record, 82. 84 30. 
34. 36. H. 6. 6. b. 42. b. 
33. b. Dy. 187. 


Br. Adjournment, 15. 


6. Aſſ. 4. 


2. Inſt. 551, 9. Co. 31. 


9. H. 6. 9. b. Br. Tryal, 
64. 30. E. 3. 22. 8. 22. 
Aſſ. 35. 45. 40. E. 3. 23. 
11. E. 3. Cauſe de Re- 
mover Plea 16. 


Br. Failerde Record, 3. 
2. E. 3. 15. b. 


Finch. fol. 111. 
F. Nat. 21. I. contra. 


[and Rol. Ab. 745. pl. 15. 
but ſee 1. Leon. 55. 3. 
Leon. 155. Cro. El. 26. 


2. Cromp. Pract. 343. 
Bl. Con. 410 5. 


1 
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ment be given before the Juſtices of the Biſhop of Durbam 


within the county palatine, the party grieved ſhall have a writ 
of error there before the Biſhop himſelf. M. 14. E. 3. [ Fitz. 
Ab. Tit. Error 6.] and if he give erroneous judgment the 
writ of error may be ſued in C. B. or B. R. but ſee well this 
cafe of 14. and guære. And Ea. + 4. II. 5. 8. whether 
the Court of C. B. may write to the Juſtices of Peace to cer- 
tify the record of a judgment * of felony upon nul tiel record 
pleaded in a writ of conſpiracy brought in the Bench, And 
alſo 19. H. 6. fol. 19. Alſo gquere 13. H. 7. [21. b. pl. 7.] 
in debt brought in the Bench for damage recovered in aſſiſe 
in the country, and defendant pleaded nul tiel recovery, 
whether the Court can write to the Juſtices of Aſſiſe to 
certify &c. becauſe the Juſtices of each Bench doubted there- 
of: and in the interim the record came by certiorari and 
mittimus under the great ſ-al out of chancery. But in 16. H.7. 
(11. b. pl. 5.} it is holden in aſſiſe, that if an affiſe be ad- 
Journed into the Bench for difficulty in framing the verdict, 


the Juſtices of the Bench may proceed to judgment there; 


but if it were before verdict it would be otherwiſe, becauſe 
the aſſiſe is to be taken in the proper county. And fo it 


would be done upon a foreign plea tried in the Bench, if the 


plaintiff would releaſe the damage where an ouſter was con- 
feſſed, and pray judgment in banc, he ſhall have it without 
remanding the aſſiſe &. 8. Lib. AJ. 8. [15.] and this by 
Magn. Chart. c. 12. And (ce the ſtatute de articulis ſuper 
chartas paſſed 28. H. 1. c. 3, 4. to exclude the juriſdiction in 
common pleas of the Marthaiſca and the Exchequer againſt 
the form of Hana Charta &c. (87) See a precedent, M. 
3. H. 8. in the Bench, Rot. 341. where iſſue was joined in a 
writ of entry upon diſſeiſin in the paſt, whether the manor of 
Sudbury in the county of S was ancient demeſne or not, 
it was told by the Court to the tenant who pleaded ancient 
demelne, that he ſhould have the record of Done/day book at 
a certain day at his peril &c. at which day the record was 
ſent into the Bench by muttiumus out of Chancery, with the 
certiorari which iſſued out of the Chancery and directed to the 
Treaſurer and Chamberlain of the Exchequer &c. by which 
record it was found ancient demeſne, whereupon judgment 
was given, taat the tenant go without day, and that the de- 
mandant ſhould ſuc in ancient demeſne if &. And the opi- 
nioas of all the Juſtices of C. B. in the 10th year of the pre- 


ſent 


fent Q 


the eo! 


pee B-. 


(88). 


houſe | 
back a 
preſcri 
the te: 
leſſor | 
the pl: 
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(38) 
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caſe lic 
is not | 

Act. 
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fent Queen was againſt the writ of error being brought in 


the common bench for the erroneous judgment in aſſiſe &c. 
See Britton, lib. 1. c. 1. 


Yevance againſt Holcomb, 


(88) AN action upon the caſe was brought for ſtopping 
up a way over the defendant's land, s. from the 
houſe of the plaintiff to a park, and from the park to the houſe 
back again at all times of the year, and for all carriages, by 
preſcription. And it appeared that the plaintiff had a leaſe for 
the term of his life in the houſe, but not in the park as his 
leſſor had, And the preſcription was traverſed, and found for 
the plaintiff by verdict, and in arreſt of judgment it was ſaid, 
that the plaintiff ought to have aſſiſe of nuiſance, and not this 
action: and ſo was the opinion of the Court. 


[ 250. b.] 


1 — 


Mich. Uk. Rot. 15 52. 


Caſe does not lie by one 
who has freehold in a 
houſe for obſtructing his 
way to it over defend- 
ant's land, but he muſt 
have aſſiſe of nuiſance. 
4-Leon. 167.224. 
3-Leon. 13. Co. 
Ent. Tit. Action S. C. 
ſur le Caſe, 11. 
and 12. 1 

Noy. 37. pl. 148. 11. H. 
4-8. 3. a. 3. Cro. 24 5. 1. 
Ro. Ab. 104. 2. Ro. Ab. 
138. 5.9. Co. 101. 112, 
2.H.4. 11. Fitz. 18 ö. a. 
183, 184. 19. H. 6. 29. 
7. H. 4. 11. 14. H 8. 3 1. b. 
4. Co. 86. 33. H. 6. 26. a. 
22. H. 6. 15. a. 2 1. H. 7. 
30. a. & 12. 3. Cro. 84 5. 
contra. 2 Leon. 184. 


[ Vide ante, 248. b. 
pl. 80. ] 


(83) Eafi. 28. Eliz.+ B. Aſton's Caſe. Plaintiff had a way over the defendant's land, 


and defendant made a trench, and ſtopped up all the way, and agreed, that action on the 
caſe lies, although he might have aſſiſe, PER ToOTAM CURIAM, and they ſaid, that this caſe 
is not law, and judgment was given for the plaintiff in an action on the caſe. | 

Action on the caſe by + Y:/let againſt Parthurſt, ſuppoſing chat he entirely obſtrufted the 
way over the land of the defendant whereof he was ſeiſed, which was appendant to a meſ- 
ſuage, whereof the plaintiff was ſeiſed in fee; and notwithſtanding it was alleged, that 
nuiſance ought to be brought in this cafe, for that the plaintiff and defendant were tenants 
of the freehold, as the books are, yet according to many precedents ſhewn by the clerks, 
judgment was given that this action well lies, for it is at the election of the plaintiff to have 
either the one or the other, M. 28, 29. iz. B. R. and according to this judgment is the 
law clearly taken to be at this day. : 

M. 8. Fac. B. R. h Pollard and Calis Caſe adjudged ? contra, and this caſe denied to be 
law. Br. Action ſur lc caſe, 12. 64. Nola, pl. 29. the opinion of THIRNING. 


— — —— — — 


* [ 251. a.] 


* (89) MAN feifſed in fee of a manor holden of the The cuſtom of a maner 


in 1 . as for the lord ; 
Queen in ſocage and fee farm rent, married, and * e lord, or hig 


made his laſt will in writing, and thereby gave authority and 
power to certain perſons to make leaſes according to the 
cuſtom of the manor to raiſe fines to pay his debts, and died: 
theſe perſons hold a court in their own names, and there 
grant a reverſion belonging to two men who were copy- 
holders to three others, whereas the cuſtom is, that the land 
was uſed to be leaſed by the lord of the manor, or his overſeer, 
or his deputy &c. And afterwards the wife of the deviſor 


recovered 


overſeer, or his deputy 
to make leaſes; the lord 
by will empowered two 
to make leaſes according 
to the cuſtom: they 
hold a ccurt in their 
own names and grant 2 
reverſion : the wife of 
the lord, it being aſ- 
figned for her dower, 
may avoid this grant. 


9. Co. 77. Co. Lit. 58. b. 


[ 251.4 J 


4. Co. 24. 3. Dy. 132. 
270.342. J. Ro. Ab. 684. 
L. Co. 63. b. 


{Compl. Copyh. 168. 
See Cowp. 481. ] 


Hil. Ult. Ros. 169 1. 


A. ſurrenders copyhold 
to the intent that the 
lord ſhali grant it to him 
{cr life, remainder to his 
wife till his ſon's full 
age, remainder over 
and dies before execu- 
tion. The lord's grant 
of the remainder after is 
good, and the wife mar- 
Tying again and dying 
betore the ſon's age, the 
huſband and not her ad- 
miniſtrator ſhall have 
the reſt of the term, 
unleſs a ſpecial cuſtom 
be to the contrary. 


1. Ro. Ab. 504. 908. 
Vaughan, 185. 

f 5. Bur, 2786. 1. Term 
cp. 601.4 


12. H. 7. 34. . 18. 4. 
11. b. 4. H. 6. 3 1. b. 1. 
Ro. Ab. 34 5. 846. 4. Co. 
$I. 10. H. 6. 11. Plow. 
172. 294. Dr. & Stud. 
13. N. B. 142. B. Gard. 
6. 30 E. 3. 6. Count de 
Garr. 6. 3 3. H. 6. 5 f. Br. 
Forfeit, 70. Plow. 294 a. 


Com. Dig. Baron and 
Feme (E. 2.) 1. Bur. 
209. 214. 217 


— — c ——Ig—U—U—ůuůp:ÿ;;;:;; ; 


"Tenant for fe cannot 
rt leaſe to him in rea- 
ler, but muſt ſurrendcr. 
{ Dal. 32. pl. 17. S. C.] 


furrender. 
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recovered the third part of the manor in dower, and by the 
ſheriff had the ſaid copyhold affigned with other lands by 
writ &c. Whether ſhe ſhall avoid the grant made by the ſaid 
perſons aſſigned by the will, was demurred in law, and holden 
by the opinion of the Court, that ſhe well may. 


— — —— —ö 


Hauchet's Caſe. 
COPYHOLDER in fee ſimple according to the 


cuſtom, ſurrendered to the lord, to the intent that 
the lord ſhould grant it back again to him for term of his 
life, remainder to his wife, until his eldeſt ſon ſhall arrive at 
his full age of twenty-one years, and after this term ended, 
remainder to the faid ſon in tail, remainder to the ſaid wife 
for the term of her life, remainder over &c. And before the 
execution of the eſtates, the huſband died, the fon being of the 
age of five years, the lord at his court granted the land to the 
wife until the ſon ſhould come to his full age, and over as 
above: afterwards the wife married and died inteſtate, the 
huſband kept himſelf in; and one (to whom the adminiſ- 
tration of the goods of the wife was committed by the ordi- 
nary, to whom alſo the lord had granted the land during the 


(90) 


nonage of the ſon) entered upon the huſband, and Whether 


the entry was lawful, was the doubt. And by the opinion of 
the whole Court, the entry is not lawful, but the intereſt 
which was in the wife was a term, which by the death of the 
wife veſted in the huſband by the law and cuſtom of the 
realm, if any private cuſtom of the manor be not pleaded to 
the contrary: otherwiſe would it have becn, had the wife 
been only a guardian, or prochein amy of this land &c. 
Wherefore judgment was given for Hauchet who was the 
woman's huſband, 


— — — oemememmm—————_ 


Stepkin againſt Lord Wentworth, in Aſſiſe. 


(91) L EAS E is made for a term of years rendering 
rent, and afterwards the reverſion is granted to one 
for term of life, remainder over in fee, and the termor at- 


(92) And ſo it was adjudged between Metcalf and Sutton, 26. Eliz. upon a releaſe of 
the termor for years to him in the reverſion, and that it is nothing worth. [But ſec 3. Bac. 
Ab. 457. Bul. Ni. Pr. 210, 111. and thc becks ia nargine, that it may operate as a 


torned 
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torned to the grantee for life accordingly &c. And after- 
wards the grantee for life by deed releaſes and quit-claims all 
his right &c. to him in the remainder, with the common 
words, “ita quod ipſe nullo modo impoſterum vindicare ſeu 
clam” * tenementum illud potuiſſet, et inde eſſet omnino excluſus 
imperpetuum Ac. And afterwards he in remainder reciting 
all this matter, grants his. faid remainder and reverſion with 
the rent to one in fee, to whom the termor paid the rent; and 
likewiſe the grantee, for life releaſed all his right with like words 
as in the other releaſe, to the grantee and his heirs, It was 
moved Whether that ſhall enure as an (a) attornment, or not? 
And DyER, WEsToON, and WELSHE, Juſtices, thought that 
nothing ſhould paſs by this releaſe, nor by the former releaſe, 
becauſe there are no words of ſurrender in the deed; and 
SAUNDERS Chief Baron accorded: but CATLYN and WHiD- 
DON e contra. But BrRowNE afterwards ſtrongly agreed to 
the firſt opinion, 


n... 


* 


*[ 251: b.] 


2. Co. 67. Lit. 419. Su- 
pra, 59 Temps E. 1. 
Attornment 22. 9. E. 2. 
Attornment, 18. 18. E. 


4. 7. 1. Keb. 807. Br. 
Attornment, 7. 7. E. 4. 


13. b. Lib. H. Wyndham 


E. fo. 95. pl. 10. that te- 
nant for life cannot re. 
leaſe to him in remain- 
der, Lit. pl. 571. 525. 
573-565. Dy. 2 12. pl. 36. 
319. pl. 16. 7. H. 6. 4. b. 
8. Co. 94. a. B N. C. 47;. 
Poſt, pl. 93. 1. Ro. Ah. 
292. (B.) 1. 303. (G.) 1. 
Mo. 5 12. 2. Cro. 169. 
3. Cro. 21. 


{ 7. Lev. 145. Shep. 
Touch. 32 1, 322. Cowp. 
599, Coo. 3. Bac. Ab. 
457.1 


— — 


— 


fa) By 4. Ann. c. 16. f. 9. Attornment is rendered unneceſſary, 
—AEAA——— i —— — 


Winter again Jeringham. 


(92) NE Barne:vell ſeiſed in fee according to the cuſ- 
tom of the manor of Hackney of divers parcels of 
lands and tenements, was bound by covenant to convey an 
eſtate of all his lands and tenements holden of the ſaid manor 
before a certain day; and before the day be came before 
Aldred Fitzjames ſteward of the ſaid manor out of court ac- 
cording to the cuſtom &c. and there ſurrendered divers par- 
cels of lands, meadows, paſture, &c. ſome by their proper 
names, ſome by abuttals &c. ſpecihcally &c. according to the 
covenant. And afterwards at the next court this ſurrender 
was enrolled, and the day of the taking of the ſurrender, and 


Sec Dougl. 282. 


In CuxlA vr. Hackx- 
NEY, 
A. covenants to aſſure 
all his copybeld land, 
and afrerwarcs furren- 
ders d. vers parcels by 
names and abuttals, the 
ſurrender is cnraulled ace 
cording! y, but with this 
addition, * I; ie name 
all le cc au 
6 fete, YET 1D. more 
ſhall pais than were 
named in tune ſurren icr. 


Er. i enant per Copy, 26. 
3. Kebl. 131. pl. 4. 1. 
Ro. Ab. $943. 
IG. 28. 4. C0. 39. 


(92) A. ſeiſed of land in D. grants it by fine to B. a'! toll ! of ather and in the ſame 


vill of D.{who| gcaats and renders all his land in ). 4. 7 
$4 Cate. . 


cited in the 2d Report, fol. 76. b. Anda like caſe put veryg 


land Where? B. was 1c1lcd 
paſſes to A. by YELVEERTON, Eq. 49. Elis.C. B. cited in have hen 10 


« 3 1 . : - a * 
401 lag cd In 21. Eli. 


16. Juc. Cites this caſe alſa 
to be ſo adjudged g but norte WW hat ditecrence there IS et. een dis and 


the cule The Ta UVEr Mer 


between Nel and Deen. 


wam, Hil. 38. Eli. [ Poph. 104. ] on a reference out of chancerv to the two Chief Juſtices 


and the Chief Baron, and the Naher of the Rollis, and by them reſolved, that tlie 


which the conulce linafeif had in this vill thouid not pats to ſupply 


© 


land 
the imall number of 


acres of which the conuſance was made, for tha render 15 as a releaſe to the conuſor, and 
12 intent appears tv pals the land of the counts Die, 


{Crude ou bmes, 00.) 


tue. 


—— —hß—kH —— 


— —— — — — — 
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the particulars verbatim as above, with this addition and con- 
cluſion at the end, 5. by the name of all the lands, tenements, 
and hereditaments which he had and held of the aforeſaid 


Fait Inrol. 4. manor on the day of this ſurrender &c. whereas in truth theſe 
general words were not in the note of the ſurrender taken by 


the ſteward, as by his letters and other teſtimonies ſufficiently 
appears. And Whether more land than is particularly men- 


tioned in the faid ſurrender ſhould paſs by the ſaid ſurrender 


in ſuch form preſented and enrolled, or not, was much in de- 

bate for the ſpace of 24 years in ſeveral courts. And by the 

| opinion of DYtx, no more than was particularly expreſſed in 

Kitchen, $2. the ſurrender ſhall paſs; and according thereto, a decree was 

[Gilb. Ten. 238, 249- made by Lord Wentworth lord and chancellor of his manor 

Com. Dig. Copybold. aforeſaid; whereof he afterwards repented. Yet many others 
(G.9.) 1. Bac. Ab. 477 r FS 

agreed with the above opinion as law. 


®*[ 252.4. } | 


Parol agreement with- | 

out livery by tenant for . 

life, that the reverſioner Brown v. Kingſwell. 
ſhall have his intereſt 


tendering tent is not a (93) T HE tenant for term of life is content, and agreed 


N 1 
es - =), : with him in reverſion, that he ſhall have the land, 


Ben 24. { Benl. and his intereſt thereirt for the annual rent of twenty ſhillings, 
. Ab. but no (a) writing or livery of ſeifin is made of it. This is 


497. 40. E. 3. 24-2. 21. no ſurrender, by the opinion of all * the Juſtices of the Bench; 
N E3 3 although it was otherwiſe holden by the Juſtices of Aſſiſe in 


R.. Dower, 55. 4445. the county of Surry in an aſſiſe; as was ſaid in an attaint 


E. z. 3 1. b. 1 3. a. Dy. 33. b. 


Ante, pl. 9 1. Perk.z08. brought this Term: but the caſe was rendered more clear by 


116. 583. Rol. Contin. the evidence, for the agreement was, that the tenant for life 
474 Br. Surrender, 1. 


7. Term Rep. 441. ſhould have back the land if he ſurvived &c. and then it can- 
J Com. Bg. 243? 3 not be intended a ſurrender, 


(a) By 29. Car. 2. c. 3. F. 3. no leaſe &c. | in writing ſigned by the party ſurrendering 
either of freehold or term of years, or any | the ſame or his agent &c. or by act and ope- 
uncertain intereſt not being copyhold, ſhall | ration of law. See Gilb, Caf, in Eq. 236. 


be ſurrendered unleſs it be by decd or note | 2. Wils. 27. 


” > = — —_—— —  —  _ - 


Vernon againſt Vernon. 
If a fo don be returred (94) N OTE, If a formedon be returned tard}, ſo that the 


de, the tenant cannot . 
8 os hs tend demandant ſues out an alias ſummons, there ought 


no day in court: and if to be nine returns between the tete and the return, and*this 
the demandant ſue an 


alies ſummons, there by the opinion of the Court and Prothonotarics : and if the 
| tenant 


15 V 
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tenant be eſſoigned at the return of tard?, it ſhall not be ad- ſhould be nine returns 
judged or adjourned, becauſe he had no day in court by this tum. And unlefs them 


return: and this in a formedon by Vernon againſt Vernon ©: are furetics in banc, th 
| k | : alias ſummons ſhould be 
yet T. . E. 4. [19. a. pl. 20.] is contrary at nt prius, be- ff ffrrit ts ſcurum. 
cauſe the alias ſummons is only in the place of an original, [ 10. Vin. Ab. 183.] 
and the tenant is not demandable. And note that in the alias Oo. Lit. 134. 2 Inſt. 56. 


: 0.7. pl. 6. Hut.43. Br. 
ſummons above, there ought to be theſe words, F the de- pr 3 


« mandant ſhall make you ſecure to projecute his claim,” (ex- 2 4 1 
cept ſureties be found in banc.) And note that the demandant E.4. £b 23. b. 40.424 


33 . 43. 48.E.3. 39. 13. 5. a. 
is within age as they ſay, quere inde. 33. b. Dy. 132 
BoothReal Act. 92, 93.] 
— — . — — — 


END OF THE SECOND PART, 
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